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ADVERTISEMENT 


TO THE SIXTH EDITION. 


Iij the preparation of a new edition of these Commentaries, 
the late English and American'cases have been carefully ex¬ 
amined and so far as« applicable, have been referred to. The 
law of Respondeat Superior has received special attention, and 
considerable addition will be found to the chapter on that sub¬ 
ject. The new matter, except mere cases, is always included 
in brackets, thus [ ]. All the citations, old and new, have 

been accurately verified by actual examination of the volume 
and paffa cited. 

EDMUND HASTINGS BENNETT. 

Boston, October 1st, 18G2. 




TO THE HONORABLE 


JOHN DAVIS, ll.d, 

DISTRICT JUDGE OF THE MASSACHUSETTS DISTRICT. 


Sir, 

In dedicating this work to you, I perform one of the most 

pleasant duties of my life, — the duty of paying a public hom- 
* 

age to your character, and of inscribing on these pages a memo- 

.f * 

rial of our long and uninterrupted friendship. • Nearly twenty- 
eight years have elapsed, since, upon my advancement to the 
Bench of the Supreme Court, I had the satisfaction of meeting 
you as my colleague in the Circuit Court. During the inter¬ 
mediate period, we have passe'd through many trying scenes of 
peace and war, of excited controversies between the great polit-’ 

ical parties of our country, of seasons of severe prohibitions and 

* 

pressures upon the commercial and other interests of the com¬ 
munity, and of changes of public policy, carrying in their train 
penalties and forfeitures, “which made even the ordinary admin¬ 
istration of justice assume a stern and almost a vindictive 
aspect. The patience, the candor, the urbanity, the sound dis¬ 
cretion, and the eminent ability with which you performed all 
your judicial functions during this period, are known to no one 
better than to myself; for I have been the constant witness of 
them, and have sometimes partaken of them, and have always 
been instructed by thefti. In the earlier part of your judicial 
career, you led the way in exploring the then almost untrod¬ 
den paths of Admiralty and Maritime Jurisprudence, and laid 
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vujidir^ lai^ng 5 obligations, by unfoldii% its vari- 
£«*$%' learning cuidl its comprehensive principles. Your judg- 
mehts have stood the test of time, and are destined to be laid 
up among the Responsa Prudentium for professional instruction 
iii future ages. 

But I confess myself more desirous, on this .occasion, to ac¬ 
knowledge with unaffected gratitude my deep sense of you* 
personal friendship and continued kindness. They have light¬ 
ened many heavy labors; they have cheered many saddened 
hours; and, above all, they have, taught, me to* feel the value 
of the truth, that the indulgent approbation of the wise and 
good is among the most enviable of human blessings. Truly 
may I say to you, in the language of Leelius, as recorded by 
•Cicero: — Sed tamen recordatione nostrae amicitiae sic fraor, ut 
beate vixisse videor, quia cum Scipione vixerim; quocum mihi 
conjuncta cura de re j^ublica et privata. fuit; — et (id, in qtto 
est omnis vis - amicitise) voluntatum, studiorum, senfentiarum, 
gumma consensio. 

I am, with the highest respect, 

Your obliged friend, 

JOSEPH STORY. 


Cambridge, July 18,1839. 



PREFACE. 


The present volume is the commencement of a series of Com- 
mentaries, which, in pursuance of the original scheme of the 
Bane Professorship, it is my design, if my life and health are 
prolonged, to publish, upon the different branches of commercial 
and maritime jurisprudence. The task is truly formidable, and 
full of difficulties; and I approach it with a diffidence propor¬ 
tionate to the public sense of its importance, and to my own 
consciousness that its perfect execution will require a leisure, 
and learning, and ability, which are Very far beyond my reach. 
So various are the topics to be discussed, and so numerous the 
authorities to be consulted, that ff whole life might well be spent 
in collecting and mastering the materials. Even when these 
should be brought together, the labor of analyzing the principles, 
and reducing them to a text of a moderate extent, with the 
practical illustrations necessary to explain and confirm them, 
might be found sufficient to create some discouragement even 
in minds accustomed to the close discipline of juridical studies. 
What I propose to do, therefore, I beg may be treated as an 
approximation only towards the accomplishment of such a de¬ 
sirable object. My efforts will be to present accurate outlines 
of the leading doctrines, of commercial and maritime law. But 
• it must be left to more gifted minds to enjoy the enviable dis- 
tinction'of having embodied in a durable form the entire details 
of this vast science. 
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jur&tiAmd Mciymans, and W*introduce into the text 
Jjpfifei the Itomaa law, and' the 'maritime jurisprudence' of Don- 
tWatal EurtJpe, so far as my own imperfect studies wilPenable 
me to do so; yet'^shall mainly rely upon the elementary trea¬ 
ties and judidfcd (Cessions of England £nd America; as furnish¬ 
ing the most solid and useful expositions of all the doctrines 
Which are to be maintained in these Commentaries. It would 
betray a narrow subjection to mere prejudice, or a wanton dis¬ 
regard of some of the best sources of instruction, to pass by 
with neglect the glorious labors of the Homan jurists, or the 
masterly treatises of such men as Pothier, and Emerlgon, and 
Valin, which have furnished so much to improve and adorn our 
own law. Sir William Jones has with great felicity said: “What 
is good sense in one age must be good sense, all circumstances 
remaining, in another; and pure, unsophisticated reason is the 
same in Italy and in England, in the mind of a Papinian and 
of a Blackstone.” Still, however, it will scarcely be denied, 
that the judgments of thd Courts of Common Law, upon the 
fc great topics of Commercial and Maritime Jurisprudence, since 
the elevation of Lord Mansfield to the Bench, place them m 
advance of all others for practical wisdom, profound jf^hsomng, 
acute discrimination, and comprehensive equity. 

In dismissing the present work, and asking for it the indul¬ 
gent consideration of the Profession, I desire to make a single 
explanatory remark. As the work is mainly designed for the 
elementary instruction of students, (although, I trust, it may be 
found useful to lawyers of a more advanced standing,) the same 
train of observations will be found occasionally repeated in dif- 
ferent connections. This has been done in order to avoid the 
embarrassment of perpetual references to other parts of the 
WOtf^ w|aich students could scarcely be presumed to keep con- 
jiefore their minds; as well as to furnish them with qual- 
and limitations, and illustrations of principles, which 
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mighfete|frWherwise be~ obvious, or fully appreciated, when pip- 
sentqd w^'disconriected form. T?be' admonition of out ancient 
master, Littleton, should never be forgotten, that by the afcgu- 
ments and reasons in the law a man sooner shall come to the 
certainty and knowledge of the law. “ Lex pins laudator, 
quando ratione probatur.” 

Cambridge, near Boston, 

July 18,1889. 
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COMMENTARIES ON AGENCY. 


CHAPTER 1. 

Af.LXCV IV (.1,XUII VI.. 

4 I. I\ conformity with the original plan, prcsoiib^d to ire by 
the Founder of the Dane Professorship, my desisn in the present 
Commentaries it, to expound the elementary principles belonging 
to tin* leading branche« of (ommcrcial and maritime jurispru¬ 
dence. And, in the first plan . lei us proceed to the considera¬ 
tion of the L nv of Agency, a siibjce + intimately comm ted with 
all these branches, and in no small degree necessary to a full and 
exact exposition of the doctrines applicable to them, from this 
we shall be led, by 0very easy and natural transition, to the Law 
of Partnership. And these being discussed, the path to others will 
lie open befoie us, unobstructed by any collateral inquiries, which 
111 a) embarrass our progress. 

$ ' 2 . It is obvious to remark, that a large proportion of the 
business oi human life must necoSsarilj be carried on by per¬ 
sons, not acting in their own right, or from their own intrinsic 
authou*), over the subject-matter, but acting undei an authority 
derived Irom otheis, who, b) the principles of liatmal and civil 
law, are exclusively invested with the full and complete original 
dominion, autlforit), and right over such subject-matter. By the 
‘general theory of our municipal jurisprudence, and probably by 
that of all civilized nations, professing to be governed by a reg¬ 
ular system pf laws, every person is invested with a general 
authority to dispose of hi?* own property, to entei into contracts 
and engagements, and to perforin acts, which respect his personal 
rights, interests, duties, and obligations, except in cases where 
some positive or known disability is imposed up<m him by the 
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laws of the country, in which he resides, and to which he owes 
allegiance. Every person, not under such ^ disability, is treated 
as being sui juris , and capable, not only of'acting personally in 
all such matters by his own proper act, but of accomplishing the 
same object through the instrumentality of others, to whom he may 
choose to delqgate, either generally, or specially, his own author- 
* ity for such a purpose. 1 In the expanded intercourse of modern 
society it is easy to perceive, that the exigencies of trade and com¬ 
merce, the urgent pressure of professional, official, and other pur¬ 
suits, the temporary existence of personal illness or infirmity, the 
necessity of transacting business at the sanje time in various and 
remote places, and the importance of securing accuracy, skill, abil¬ 
ity and speed in the accomplishment of thc*g^eat concerns of hu¬ 
man life, must require the aid and assistance and labors of many 
persons, in*addition to tHe immediate superintendence of him, 
whose rights and interests are to be directly affected by the 
results. 2 Hence the general maxim of our law-, subject only 
to a few exceptions above hinted at, is, that whatever a mam 
sui juris may do of himself, he may do by another; and as ■ 
correlative of the maxim, that what is done by another is to 
be deemed done by the party lymsclf. Qui facit per ahum, per 
seipsnm facere videtur? # 

§ 3. In the common language of life, h^who, being compe¬ 
tent, and. sui juris , to do any act for his own benefit, or on his 
own account, employs another person to do it, is called the 
Principal, Constituent, or Employer; and he, who is thus em¬ 
ployed, is called the Agent, Attorney, Proxy, or Delegate of the 
Principal, Constituent, or Employer. 1 The relation, thus created, 
between the parties, is termed an Agency. The power, thus 
delegated, is called in law an Authority. And the act, when 
performed, is often designated as an act of Agency or Procura¬ 
tion; the latter word being derived from the Roman law, in 

which Procuratio signifies the same thing as Agency, or the ad- 

* 

1 Bac. Abr, Authority , A. 

2 Soe 1 Pomat, B 1 , tjt. 15; Introduction to title Proxj, &c. 215, 216 —The 
^Digest pithily puts the point. Usus autem Procurators perquam neccv>arius cst, 
ttt <j«i rebus suis ipsi superesse vel nolunt, vel non possunt, per alios possint, vel 
agere, a el conveniri Dig. Lib 3 , tit. 3,1.1, § 2 . 

8 Co Litt 258 a. 

4 See 1 Domatt B. 1 , tit. 15, Introd. 
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ministration of the business of another. 1 When the Agency is 
created by a formal written instrument, especially if it be under 
seal, it is with us commonly called a Letter of Attorney; by 
foreign writers, it is more commonly called a Procuration. 2 In 
the Roman law the Agent was called a Procurator, and he was 
thus defined: Procurator eat, qui aliena negotia mandatu Domini 
admin is trat; 3 so that the Dominos (master) of the Civil Law 
answered exactly to the principal of our law. Indeed, the defi¬ 
nition of an agent at the common law seems borrowed from this 
very source; and Lord Ghief Baron Comyns has well expressed 
it, w hen he says, that “ An attorney is he, who is appointed to 
do anything in the place of another.” 4 

§ 4. It may not be without use to remark, that in the Roman 
law an agency was sometimes called, in a large sense, a Mandar 
turn (mandate); and the principal was denominated Mandator ot 
Mundans , (the employer or mandant,) and the agent Mandator 
rius , (the employee or mandatary.) 6 For, in the primitive sensf 
of the term, Mamlatum was not so much a contract, from which 
fekhere sprung up a civil obligation and action, as a business or 
negotiation, (negotiu* *,) which was confided to the discretion of 
the mandatary; Mandare est gerendum quid alicui committere . 8 
But, in the more ordinary sense of the word, Mandatum was lim¬ 
ited to such an agency, as wSr authorized and undertaken for an¬ 
other gratuitously, and without reward. For, if a compensation 
was to be received, it fell under another head, and was a Locatio 


1 ltrisson. I)e Veib. Sign. Procuratio; Code of Louisiana, tit. 15, art. 2954; 
Civif Code of France, ait. 1984,1985 ; Maljuie, Lex Merc. 79 ; 1 Bell, Comm. 
883, ( 4 lli edit.) ; Id. B. 3, pt. 1 , eh. 3, p. 470, (nth edit.) 

2 Co. Litt. 52 a; Malyne, Le\ Mere. 78, 79. — Thus, for example, Domat de¬ 
fines a procuration in this manner. “ La procuration est un a< to par lequel 
celtii, qui tie pout \aqucr lui nichno h ses affaires, donue pourvoir a un autre de 
le faire pour lui, cornrne s’ll ctait lui mfirae present; soit qu’il faille simpleme&t 
gerer e#jprendro soin de quelquo bien, on de quelque affaire, on que ee soit pour 
trailer avec d autres." 1 Domat, B. 1, tit. 15, § 1, art. 1 . 

a Dig. Lib. 3 , tit. 3 ,1.1; lleinecc. ad Pand. Lib. 3, tit. 3, §§413, 423; Potbier," 
Pand. Lib. 3, tit. 3, n. 2 . 

4 Com. Dig. Attorney, A. , ♦ 

5 See 1 Stair, Inst. B. 1 , tit. 12 , p. 127, edit by Brodic; Ersk. Inst. B. S, tit 
3, § 31; Story on Bailm. §188. , 

« Brisson. Verb. Signif. Mamlare ; Noodt. in Pand. tom. 2 , p. 372 ; IIeinecc. 
ad Pand. Lib. 17, tit. 1 , § 280, note; 1 Domat, B. 1 , tit 15, Introd. 
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et Conduction a letting and hiring of the services of the agent; 
and it was then governed by somewhat different obligations and 
duties. 1 Hence it is^declared; Mandatum , nisi gratuitum , nullum 
ett, nam originem ex officio e\ amicilid traliit. Conirarium ergo 
est officio merces ; interveniente enim pecunid res ad locationem et 
conductionem polius rcspicii? But this distinction and the con¬ 
sequences thereof have been fully expounded in the Commen¬ 
taries on Bailments, to which the learned reader is referred for 
more exact information. 3 The Agency, which will be princi¬ 
pally, though not exclusively, treated of in the present work, is 
that which arises in the course of commercial affairs.; and illus¬ 
trations will be borrowed from other sources, only when they 
may serve more fully to explain the doctrines applicable to the 
former. 


CHAPTER II. 

WHO ARE CAPABLE OP BECOMING PR1NPIPALS AND AGENTS, 

§ 5. Let us next proceed to the^pnsideration of the question, 
Who is capable of becoming a principal, and in regard to what 
matters; and who is capable of becoming an agent, and m re¬ 
gard to ^Jhat matters. In general, it may be said, that every 
person sui juris, is capable of becoming both a principal and an 
agent, unless there exists some disability or prohibition by the 
municipal law, which is to* regulate his rights and duties. *In 
order, therefore, to arrive at any accurate understanding of this 
subject, we are to examine the exceptions created by that muni¬ 
cipal law; and where these exceptions cease, the natural presump¬ 
tion is, that in all other cases the general rule prevails. 
_ _ _ _ _ A 

1 It ia in the broad sense above stated, that the ■word “mandate" is "list'd in 
the presei t Civil Code of Trance, as well as in the Civil Code of Louisiana. 
See Civil Code of Prance,art 1981, 198G; Civil Code of Louisiana, ait 2954, 
$955, 2960. The modern Scottish mercantile law seems to apply the word 
xpandate in the same broad sense. 1 Bell, Comm. 385, § 408 (4tli edit.); Id. 
8 * 9, pfc. 1, oh. 8, § 3, p. 476, (5th edit) ; 1 Dou^it, B. 1 , tit. 15, Introd. 

* * Big* V b 17 » tit ‘ 1 h § 4 • 1 Domat, B. 1, tit. 15, § 1, art. 9. 

3 Story on Bailm. § 137 to 156. 
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^ § 6. And first, who are principals, capable of delegating, au- 
thority to others to act in their behalf and for their interest In 
general it may be stated (as has been already intimated), as a 
rule of the common law, that, whenever a person has’ a power, 
as owner, or in his own right, tb do a thing, he may do it by an 
agent 1 Every person, therefore, of full age, and not otherwise 
disabled, has a complete capacity fot this purpose. But Infants,- 
Married Women, Idiots, Lunatics, and other persons not sui juris , 
are either wholly or partially incapable of appointing an agent 
Idiots, lunatics, and other persons not sui juris , are wholly inca¬ 
pable; and infants and married women are incapable, except 
under special circumstances. 2 Thus, for example, a^i infant may 
authorize another person to do any act which is for his benefit; 
but he cannot authorize him to do an act which is to his preju¬ 
dice. 3 If, therefore, an infant should make a letter of attorney 
to another, to take li\ cry of lands on a feoffment to him, it will 
be good; for it \\ ill be intended to be for his benefit. 4 But if an 


1 Cootnbe'* t asp, 9 Co. It 75 b; Cam. Dig. Attorney, C. 1 ; Heinecc. ad Pand 
Ptl, Lib. 3, tit 1,$4$4 ^nte, § 2 . 

2 The civil law mcludeWbe like disabilities Thus, for example, an idiot or 
lunatic was rendered incapable of contracting, and could not delegate authority 
to another to act for him, Furiosth nullum negotiuip gerere potest, quia non 
intelhgit, quod agit lust. Lib. 3, tit. 20, § 8 . 

The same rule applied to an infant, as contradistinguished from a minor of 
years of discretion. Nam in fans, et qui infanti.e pioxumis est, non multum a 
furioso distant; quia hujusmo^ rntatis, pupilli nullum habent intellectum. Inst 
Lib 8 , tit. 20, § u). Furiosi vel ejus, cui boms intei dictum sii, nulla voluntas 
est Dig Lib 50, tit. 17,1 40; id. 1. 5. — But then again a minor or pupil might 
sometimes act by an agent, with the consent of his guardian or tutor. A erum, 
si ipse pupillus pi .eposuerit, si quidern tutoris auctontate, obligabitur; si minus, 
non Dig. Lib 14, tit. 3 , 1. 9 ; Inst. Lib. 3, tit. 20 , § 9, Pothier, Pand. Lib. 3, 
tit. 3 , n. 17,18, Pothier on Oblig n.49 to 52, Dig. Lib. 50, tit 17,1. 5. Heinec- 
cius lays down the general rule, and the exceptions, in the Allowing brief tqcms. 
( 1 ) Ut ii demum proeuratorem constituant, qui et mandare et res suas libere 
administrate possunt, adeoque, (2.) Non futtosi mente capti, infantes, surpi, mob, 
prodigi. Heineoe. ad Pand. P. 1, Lib. 3, UL 3, § 424. See Pothier on Oblig. a. 


49 to 52, n. 74, 75. 

3 Keane ». Boycott, 2 II. Black. R. 515; .Tucker r. Moreland, 10 Peters, K. 58, 
69; Whitney r. Dutch, 14 Mass. R. 468; 2 Kent, Comm. Lect. 31, p. *38 to 248 


(4th edit.) * _ — 

4 Com. Dig. Enfant, B. 1; 1 Roll. Abr. 780,1.10; Zoucli o. Barsons, 3 Bnw. 

R. 1808; Coombe's case, 9 Co R. 76 b; 2 Kent, Comm. Lect. 31, p. 238 to JA4 


* (4th edit) 
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infqyrt should make a feoffment, and execute a letter of attorney 
to another, to make livery in his name to the feoffee, it will be 
Void [or at least voidable]; for such feoffment and livery will be 
Intended to be to hi^prejudice. 1 So in regard to married women, 
ordinarily, they are incapable of .appointing an agent or attorney ; 
and even in case of a joint suit at law, an appointment of an 
attorney by a married woman is void; and her husband may 
make an attorney for both. 2 But Where a married woman is 
capable of doing an act, or of transferring property or rights with 
the assent of her husband, there, perhaps, she may, with the as¬ 
sent of her husband, appoint an agent or attorney to do the 
same. 3 So with regard to her separate property, she may, per¬ 
haps, be. entitled to dispose of it, or to incumber it, through an 
agent or attorney; because in relation to such separate property 
she is generally treated as a feme sole. 4 I say, perhaps; for it 
may admit of question; and there do not seem to be any satis¬ 
factory authorities directly on the point. 5 

§ 7. Secondly, who are capable of becoming agents. And 
here it may be stated, that there are few persons w ho are ex- 

1 Com. Dig. Enfant , C. 2; Perkins, Grant, laffcouch v Pardons, 8 Burr. 
1804; Coowbe’s case, 9 Co. R. 75, 76 ; .Lawrence v. McArtei, 10 Ohio It 37; 
Pyle v. Cravens, 4 Littell, 18; Doe d. Thomas ». Roberts, 16 M. i. W. 77b; 
Bennett v. Davis, 6 Cowen, 893; Waples r. Hastings, 3 Harrington, 403 , Knox 
v. Hack, 10 Harris, 337. See Bingham on Infancy, (Bennett’s cd.) 

8 Saunderson v. Marr, 1 IL Bl. 75 ; ltoliorts v Peirson, 2 Wila. R 3, Foxwi&te 
v. Tremaine, 2 Saund. It. 212 , 218; Bacon, Abr. Baron fr Feme , I , Wilkins r. 
Wetherell, 8 Bos. & Pull. 220 ; Maclean r. Doujas, 8 Bos. &*Full. 128, Vincr, 
Abr. Attorney , C. pi. 5, 7 ; Co. Litt. 42 b; Harg. note 4 ; Co. Lilt 112 a, Harg. 
note 6. 

3 Sed quasre. 

4 See 2 Story on Equity Jurisp. § 1391 to 1102 . 

3 See Clancy on Husband and Wile, 166 to 169; Id. eh. 5 , p. 282 to 294; Roper 
on Husband and Wife, ch. 16,p. 97 to 100 ; Id. 107,108,126; Id. ch. 19, pp 184, 
185,198,194. — It is laid down in Com. Dig. llaron «V Feme , G. 8 , that, if thei e be 
* demise for years by husband aud wife of the lands of the wife, with a letter of 
Attorney, signed by both, to deliver the lease upon the land, it is a good demise of 
both during the coverture though the wife cannot make an attorney. Aud for 
this is cited ———- v. Ilopkins, Cro. Car. 165; and Cooper’s case, 2 Leon. R 200; 
And Anon.U Bulst. R. 13; which are directly in point. But Gardner i*. Norman, 
jP* Jac. 617; Wilson ». Rich, Yelv. R. 1 ; 8 . C. 1 JJrownl. R. 134; Plorner t>. 
^$$eekhead, 2 Brownl. R. 2*48, are to the contrary. Adams, in his work on Eject- 
fcqlMttt (p* 179 £174,] third edition,) lays down tho rule according to these latter 
Bee abo Runnington on Ejectment, 148. 
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eluded from acting as agents, or from exercising an authority 
delegated to them by others. Therefore, it is by no means nec¬ 
essary for a person to be sui juris, or capable of acting in his or 
her owp right, in order to qualify himself^br herself to act for 
others. Thus, for example, monks, jnfants, femes covert, persons 
attainted, Outlawed, or excommunicated, villeins, [slaves,] and 
aliens may be agents for others. 1 For the execution of a naked 
authority can be attended with no manner of prejudice to per¬ 
sons under such incapacities or disabilities, or to any other per¬ 
son, who by law may claim any interest under such incapaci¬ 
tated or disabled persons after their death. 2 3 Nay, a feme covert 
may be an attorney of another* to make livery to her husband 
upon a feoffment; and a husband may make.such livqyy to his 
wife; although they are generally deemed but one person in law. 8 
[So the husband may act as agent for his wife in investing, her 
money in real estate, and though he take the title to himself, it 
will not avail his cieditors, there being no fraud.] 4 * She may also 
act as the agent or attorney of her own husband, and as such, 
with his consent, bind him by hei contract or other act; 6 * or she 
may act as the agent of another in a contract with her own hus¬ 
band/’ Tlieic are, indeed, sopie exceptions to the general rule 
above stated ; lor an idiot, lunatic, or other person otherwise non 
compos mentis, cannot do any act, as an agent or attorney, bind-* 
ing upon the principal; for they ha\ c not any legal discretion or 
understanding to bestow upon the affairs of others, any more 


1 Thomson on Bills, p. 2*20 (2d edit), t^Sfl , Co. Litt 55 a; Bat. Abr. Author¬ 
ity , B., Com Dig. Attorney , C 4 , Id Hut on A* Awe, P. 8, Chastain r. Bowman, 
1 lhll, (S. C ) 270. Aliens are enumerated by Lord Coke (as in the text) as 
cajnhle of hi mg agents for others. By this Lord Coke probably had in view 
alien friends, who, although they hate not a capat itj to hold real estate for them¬ 
selves, may act as attorney s for others in^itting or selling real estate. 

8 Bacon, Abr. Authority, B. 

3 Emerson v. Blonden, 1 E-p. Rep. 142 ; Prestwick r. Marshall, 7 Bing. R. 
5G5 ; Pale thorp v. Furnish, 2 Ksp. VL 511, note ; Hopkins v. Mollmeux, 4 Wend. 
R. 465. 

4 Ready v. Bragg, 1 Head, (Totyi-) 511. 

« Bacon, Abr. Authority , B.; Co. Litt. 112, and Ilarg. note 6; Fodder on 

Oblig. n. 74, 82 ; Pickering r. Picketing, 6 N. II. R. 124 ; MacKinley v. McGreg- 
or, 8 Wharton, 869; Felker r. Emerson, 16 "\ erm. 653; Story on Bailments, 

§ 162. Edgerton v. Thomas, 5 £&ld. 40. 

« Co. Litt 68 a; Com. Dig. Attorney , C. 4 ; Id. Baron Feme, D. 
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thrn upon their own. 1 And even in ease of a feme covert, 1 al- 
thcugh in general she is competent to act as an agent of a third 
person; yet it is by no means clear, that she can do so against 
the express dissent oP her husband, as such agency may ^involve 
duties and services inconsistent with those which appertain to 
her peculiar relations to her husband and family. 

§ 8, Distinctions, not unlike these, existed in the civil law; for 
by that law a minor, a feme covert, a servant, a slave, a kins¬ 
man, or an alien, might be appointed as an agent. And espe¬ 
cially does this seem to have been applicable to the common 
course of transactions in the ordinary business of a store or shop, 
where the person, who superintended it, was ordinarily called 
Institor. ^ Institor appeUatus est ex eo, quod negotio ge v endo in• 
stet, nec multum facit; tabemee sit propositus, an cuilibet alii ne- 
gotiaiidHi? Parvi mtem refert , quis sit institor; masculus , an 
fcemina ; liber, an scrvus ; proprius, vel alienus: — Mem, quisquis 
prceposuit; nam, ct si mulier prceposuit, competit institoria, {actio,) 
exemplo exercitorice actionis ; et, si mulier sit prceposila, tenebitur 
etiam ipsa. Sed et, si filia fatnilids sit , vel anctlla prceposita, com¬ 
petit institoria actio. Pupillus a/utem institor obligat eum , qvi 
eum prceposuit , institorid actione ; quoniam sibi imputare debet, 
qui eum prceposuit . Nam plerique pueros puelfasque tabemis 
prcepomnt. 8 


1 Thomson on Bills, p. 220 (2d edit.), 1886. 

a Dig bib. 14, tit. 3,1. 3 ; Id. 1. 5, Introd. and § 1 to 4; Potliier on Ohlig. by 
Evans, n. 74 to 82, n. 447 to 456 ; 1 Bell, Comm. 885, (4tli edit.); Id. p. 478 to 
481, (5th edit) ; 1 Dotnat, B. 1, tit. 16, § 8, arts. 1, 4, 5 ; Pothier, Pand. Lib. 14, 
tit. 8, n. 1, 8,4, 5, C, 17,18; Id. Lib. 14, tit. 1, n. 11,12; 1 Stair, Inst, by Brodie, 
B. 1, tit. 12, § 19.—In another passage the definition of Institor is somewhat dif¬ 
ferently given. Institor est, qui tabemee, loeove, ad emendum vendcndumne, 
praepontur, quique sine loco ad eundem actum preeponitur. Dig. Lib. 14, tit 8, 
1 . 18. Mr. Bell, in his CommentariM^on the Laws of Scotland, Vol. 1 , p. 385, 
(4th edit); Id. pp. 479, 480, (5th edX,) says, that the charge given to a clerk to 
nmnage a store or shop is called Institorial power. See, also, 1 Stair, Inst, by 
Brodie, B. 1, tit 11, §§ 12,18,19; Ersk. Inst B. 3, tit 8, § 46. 

8 Dig. Lib. 14, tit. 3,1. 7, §§1,2; Id. 1.8; 1 Domat, B. 1, tit. 16, art. 4; Pothier, 
Bead* Lib. 8, lit. 8, n. 17 —Heineccius may be thought to have drawn a some¬ 
what broader inference; and to have insisted, that persons, generally disabled to 
jWt ilk their own affairs, were disabled to act as agents for others. Ex eodem In* 
fefesua (Bey® be,) natura inhabiles ad negotia aliorum gercnda, procuratores b«h 
■WS t YOB®® j veluti funosos, menle captos, infaniAs, surdos et mutos, minoris annis 
Heinecc. ad Pand. Lib. 8, tit 8, § 425. But be, moat probably, 
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if 9. But although all persons sui juris , are in general (as we 
have seen) capable of becoming agents; yet we are to under¬ 
stand; that they cannot at the same time take upon themselves 
incompatible duties and characters; or become agents in a trans¬ 
action, where they have an adverse interest, or employment. 1 
Thus, a person cannot act as agent in buying for another goods 
belonging to himself; and at a sale made for his principal, he 
cannot become the buyer. 2 Neither can he, when holding a 
fiduciary relation, such as trustee, guardian, attorney, or agent, 
contract with the same general binding force with his principal, 
as in ordinary cases, where such a relation does not exist. 3 And 
a memorandum, made and signed by a seller, at the request of 
the purchaser, will not bind the latter, as a memorandum within 
the Statute of Frauds, on account of this incompatibility of 
character. 4 [So the agent of an insurance company, however 
broad his authority, cannot receive an application from himself, 
and insure his own property so as to bind the company. 5 ] 

§ 10. The civil law recognized in the fullest manner the same 
doctrine. Tutor rent pupilli emere non potest. Idcmque porri - 

gentium est ad similia, id est, ad curatores, procuratores, et qui 

* ___ • 

negotia aliena gerunt . 6 The reason is laid down in another pas¬ 
sage ; that there is a natural incompatibility between the interest 
of the buyer and that of the seller. Qucmadmodum in emendo 
et vendeudo naturaliter concessum est , quod pluris sit , minoris 
emere; quod minoris sit,pluris vendere; et ita-invicem se circum - 


referred to such mental incapacity, as- deprived them of a suitable discretion to 
perform the duties of an agent. See Potliier, Pand. Lib. 3, tit. 3, u. 19, 20; 1 
Domat, B. 1, tit. 16, art. 4. 

l Paley on Agency, by Lloyd (3d edit.) eh. 1, Pt. 1,§ 7, art. 5, p. 33 ; Id. art. 
$, p. 37, and note (4) ; 1 Story on EquityJhirisp. §§ 315, 816 ; Post, §§ 10, 210, 
211. See Stainback v. Read, 11 Gratt. 28* 

8 Paley on Agency, by Lloyd, 33 to 38; Massey v. Davies, 2 Yes. jr. 317; 
Charter v. Trevellyan, 11 Clark & Finn. 714 ; Bunker r.Miles, 30 Maine, 431; 
Walker v. rainier, 24 Ala. 358 ; Post, §§ 210, 211, 213. 

3 1 Story on Equity, § 308 to 828, and cases cited in Paley on. Agency, by 
Lloyd (3d edit.) p. 33 to 37; 1 Livermore on Agency, 416 to 433 (edit 1818.) 

4 Wright t>. Dannah, 2 Camp. R. 203; Dixon v. Bromfield, 2 Chitty, R. 205; 
Ftirbrother v. Simmons, 5 Barn. & Aid. 333. 

8 Bentley v. Co!umbia*lns. Co. 19 Barbour, 595. 

« Dig. Lib. 18, tit. 1,1. 34, § 7; Post, § 213. 
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scribere.} Or, as it is elsewhere said; Inpretio emptionis et ven- 
ditionis natwraliter licere contrahentibus se circumvenire? Cuja- 
ciua has expounded the bearing of this doctrine on' various 
Occasions; and more especiaHy, where he says; Nec enim un- 
quam aliquis quidquam vendibit sibi, sed alii. Denique idem 
homo emploris et venditoris officio fungi non potest. Cum vero 
idem non esset constitutum de curatore, quia , rem adolescentis vel 
furiosi , vel prodigi, curatorem emere non posse. Nec de Pro cu¬ 
ratore negotiorum constituto ex mandate, vel immiscente se nego - 
tiis^sine mandate, non posse hunc quoque etiam quidquam emere 
de rebus domini , ad quern negotia pertinent . 8 

§ 11. In the next place, as to the subject-matter of an agency. 
Although, in general, what a person sui juris may do himself, he 
may delegate authority to another to do for him; yet there are 
exceptions to the doctrine. Thus, although a person may do an 
unlawful act, it is clear that he cannot delegate authority to an¬ 
other person to do it; for it is against the policy of the law to 
allow any such authority, and therefore the appointment is 
utterly void. It imports neither duty, nor obligation, nor re¬ 
sponsibility, on either side; although it may involve both in 
punishment; Consentientes et agentes pari poena plectentur . 4 
And this is clearly the dictate of natural justice ; and as •such 
is recognized in the civil law. Rei turpis nullam mandatum est . 5 
Mud, quoque, mandatum non est obligatorium , quod contra'bonos 
mores est; veluti, si Titius de furto, aut de damno faciendo , aut de 


1 Dig. Lib. 19, tit. 2,1. 22, §§ S ; Post, § 210. 

* Dig. Lib. 4, tit. 4,1. 16, § 4; Post, §§ 210, 213. 

8 Cujaeii Opera, Tom. 6, p. 90, ad Lib. 15, Dig. Salvii Juliani (edit Neap. 
1758) ; Id. Tom. 4, p. 963, C. Comm, in Lib. 3, Iiesp. Papin.; Id. Tom. 1, p. 968, 
C. ad tit. de minor. 25 annis; Dig. Lib. 4, tit* 4. See 'also Dig. Lib. 26, tit. 8, 
1. 5, § 2. — Mr. Livermore bas cited- {mother passage, 1 Liverm. on Agency, 417, 
note (edit. 1818,) from Cqjacius; a^rontained in Cujac. ad Dig. Li.b. 4, 4,16, 
4; Cujae. Opera, Tom. 1, p. 998, (edit 1755.) It is: Emptor emit quam minimo 
potest, venditor vendit quam maximo potest. I do not find the passage in the: 
place cited. But in Cujac. Comm, in Lib. 3, Respons. Papin. Cujac. Opera, 
Tom. 4, p. 963, (edit. 1758,) ad § Cum. Inter. [Dig. Lib. 46, tit 1,1. 51, § 4,] is 
the following passage: “ Haec scilicet est natura contractus emptionis et vendi- 
tionis, u| vendat unus quanto pluris, emat alter quanto minons possK.”. Post, 
§ 210 And note. 

case, 5 Co. R. 80. 
tit 1,1. 6 ,§ 8 ; Post, § 20. ’ 
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injurid faciendd mandat tibi; licet enim pcenam istius facti nomini 
prcestiteris , non tamen ullam habcs adversus Titiwm actionem .* 

§ 12. But there are other exceptions of a different character, 
and standing upon different principles. They arise from this, 
that the act to be done is of a personal nature, and incapable 
of being delegated ; or that it is a personal trust or confidence, 
and therefore by implication prohibited from being delegated. 
Examples of both sorts are to be found in the common law. 
Thus, a person cannot do homage or fealty by attorney; for it 
is deemed inseparably annexed to the man doing it, as a per¬ 
sonal service. 1 2 So, although, by the ancient common law, a 
lord might beat his villein for cause or without cause; yet he 
could not delegate his authority to another to beat liis villein 
without cause. 3 

§ 13. For a like reason, one, who has a bare power or author¬ 
ity from another to do an act, must execute it himself, and can¬ 
not delegate his authority to another; for this being a trust or 
confidence reposed in him personally, it cannot be assigned to a 
stranger, whose ability and integrity might not be known to the 
principal, or who, if known, might not be selected by him for 
such a purpose. 4 Therefore, if a man has a power given to him 


1 Inst. Lib. 3, tit. 27, § 7. —Mr. Livermore’' remarks on this subject are woilhy 
of the attention of the learned reader. 1 Li verm, on Agency, § 2, p. 14 to 23, 

(edit. 1818.) 

3 Coombe’s ease, 9 Co. R. 76 a ; Com. Rig. Attorney , C. 3. 

3 Coombe’si ease, 3 Co. R. 76 a; Com. Dig. Attorney , C. 3. — On the same ac¬ 
count, where an act is inquired by statute to be done by the part}, if it can bo 
fairly inferred from the nature of the.aet, that it was intended to he personally 
done, it eannot be done by an attorney. Thus, for example, where a feme 
covert is authorized by the laws of a State to convey her right in .my real estate 
by deed, duly acknowledged by her upon ompyy examination of a magistrate, it 
may be presumed, that she cannot acknowledge the -arae by an attorney. 

4 Bacon, Abr. Authority , 1).; Ersk. Inst. B. 3, tit 3, § 34; 1 Li verm, on 
Agency, § 6, p. 54 to 66 (edit 1818); Com. Rig. Attorney , C. 3; 2 Kent, Com. 
Lect. 41, (4tb edit.) 633; Coombe’s ease, 9 Co. It. 75 b; Blore v. Sutton, 3 
Meriv. R. 237, 246 ; Sehraaling v. Thomlinson, 6 Taunt R. 147; Sole)' v. Rath- 
bone, 2 M. & Sclw. 298; Cockran v. Irlani, 2 M. & Selw. 301, 808, note; 1 
Bell, Comm. B, 8, Pt. 1, ch. 4, § 4, p. 888, (4th edit.); Id. p. 482, ( 5 th edit); 
Emerson e. Providence Hat Manuf. Co. 12 Mass. R. 241. 242; Tippets o. 
Walker, 4 Mam. R. 597; Commercial Bank of Lake Erie v. Nortdh, 1 H»U» & 
501; Lynn t>. Bipgoyne, 13 B. Monroe, 400. 
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by the owner to sell ah estate, 1 or to make teases forhim,he can¬ 
not act by an attorney'or agent; for it is a* personal trust. So, 
^f,'by a will, $h .executor has a power given tS hiin to eell -prop¬ 
erty; 2 3 or a person is vested with a power bf appointment or 
distribution of property among certain persons, according to his 
discretion; in each case the power must be executed by him per¬ 
sonally, and cannot be delegated to another. 8 So, a facto/ can¬ 
not ordinarily delegate his employment, as such, to another, so 
as to raise a privity between such third person and his principal, 
orto confer on him, as to the principal, his own rights, duties, 
or obligations. 4 * The same rule applies to a broker; for he can¬ 
not delegate his authority to another to sign a contract in behalf 
of his principal, without the assent of the latter. 6 [So where 
the directors of a corporation had power to execute a lease of 
certain premises, it was held they could not authorize a third 
person to execute a lease which should bind the corporation. 6 
So, where by a statute, a corporation was authorized to lay as¬ 
sessments on its members, it was considered that this power 
could not be delegated to the directors. 7 ] The reascpi is plain; 
for in each of these cases, there is an exclusive personal trust 
and confidence reposed in the particular party. And hence is 
derived the maxim of the common law; Delegata potestas non 


1 Bocock v. Pavey, 8 Ohio St. B. 270. 

8 Com. Dig. Attorney , C. 8 ; Coombe’s case, 9 Co. R. 75 ; 1 Roll. Abr. Author¬ 
ity, E. I. 30 ; Bacon, Abr. Authority , D. 

3 1 Roll. Abr. Authority, C. 1. 15; Ingram v. Ingram, 2 Atk. 88; Att.-Gen. v. 

Berryman, cited 2 Ves. 643. * 

4 Catlin v. Bell, 4 Camp. R. 183; Soley v. Rathbone, 2 M. & Selw. 298; 

dock ran v. Irlam, 2 M, & Selw. 801, n.; Schmaling v. Thomlinson, 6 Taunt. R. 
146; 1 Bell, Comm. 388, § 412, (4th edit.); Id. p. 482, (5th edit.) See also 

Post, §§ 108, 110. f 

* Henderson v. Barnwell, 1 Y. & Jerv. 887 ; 1 Bell, Comm. 388, § 412, (4th 
edit.); Id. p. 482, (5th edit.) ; Post, § 109. [But it has b # een held that a broker 
may authorize his clerk to make and sign a memorandum of a Contract, in his 
presence, and when the clerk acts merely ministerially and exercises no discre¬ 
tion of his own. Williams v* Woods, 16 Md. R. 220.] m 

8 Gillis v. Bailey, 1 'Foster, 149. See also Despatch Line v. Bellamy Man, 
•Oo. 12 Jf. H. R. 226 ; Stoughton v. Baker, 4 Mass. 522; Emerson v. Providence 
fiat Co. 12 Mass. 297: Brewster v. Hobart, 15 Pick. 80S, Wilde, J: Blore v. 
,§kmn, 8 Mtnvale, £37. See ijoyt v. Thompson, 5 Smith, £16. 

'W> Winsor, ex parte, 9 Sto#y, R. 4J L See Mayer v, McLure, J56 Miss. 894. 
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potest Uilegari, 1 Arid the like rate prevailed, to some extent, in 
the ciwi law^ Procuratorem alium procuratorem facere non posse? 
It seems also to Be the general rale of the Scottish law. 3 

§ 14. In general, therefore, when it is intended, that an agent 
shall have a power to delegate his authority, it should be given 
to him by express terms of substitution. 4 But there are cases, 
in which the authority may be implied ; as where it is indispen¬ 
sable by the laws, in order to accomplish the end; or it*is the 
ordinary cilstom of trade; or it is understood by the parties to 
be the mode, in which the particular business would or might"be 
done,* 6 [or where from the nature of the agency a sub-agent is 
necessary.] 6 Thus, if a person should order his goods to be sold 

1 2 Inst. 597; Branch's Maxims, 38; 2 Kent, Com. Lect. 41, p.633, (4th 
j Gatlin v. Bell,.4 Camp. 183. • 

9 See 1% Lib. 49, tit. 1,1. 4, § 5; Lib. 14, tit. 1,1.1, § 5 ; Id. Lib. 1?, tit. 1.1. 8, 
§3; Cujacii Opera, Tom. 10, p. 797, (edit. Neap. 1758); Heineec. ad Pand. 
P. 1, Lib. 3, tit. 3, § 419 to'493; Ersk. Inst. B. 8, tit. 3, § 34; 2 Kent, Com. 
Lect: 41, p. 633, (4th edit.) ; 1 Domat, B. 1, tit. 16, § 8, art. 3. This seems reg¬ 
ularly true in the civil law, in cases of suits ante litem contestatam: and perhaps 
there might 'be the like qualifications annexed to the rule in some other eases. 
Dig. Lib. 14, tit. 1,1. 1, § 5; Dig. Lib. 17. tit. 1,1. 8, § 3 ; Potliicr, Pand. Lib. 14, 
tit. 1 , 11 . 1 , 2, 3; lb. Lib. 17, tit. 1, n. 28; 1 Domat, B. 1, tit. 16, § 3, art. 3. 
Erskine, in his Institutes, (B. 3, tit. 3, § 34.) says, that by the lioman law, a 
mandatary might have committed the execution of the mandate to any third per¬ 
son; and for this he cites the Digest, Lib. 17, tit. 1,1. 8, § 3. The passage seems 
to prove, that the action, mandati actio, would lie against the second mandatary 
in cases where the agency was for the administration of private affairs. Did the 
rule as to substitution, apply to the ease of an institor, or common clerk in a 
shop? See the Digest, Lib. 14,1. 1, § 5; 1 Domat, B. 1, tit. 16, § 3. art. 3. 

3 1 Stair, Inst by Brodie, B. 1, tit. 12, § 7, p. 129 ; Ersk. Inst. B. 3, tit. 3, 
§ 84. 

4 See 1 Livorm^ on Agency, 54-56, (edit. 1818); Commercial Bank of Lake 
Erie v. Norton, 1 Hill, R. 505. 

5 Coles v. TrecOthick, 9 Ves. 234, 251, 2£2; 1 Bell, Com. 887 to 391, «> 412, 

(4th edit.); Id. p. 482, (5th edit.); 3 Chitty on Com. and “Manuf. 206 ; Shipley 
v. Kymer, 1 M. & Selw. 484; Cockran v. lrlam, 2 M. & Selw. 301, 303, note; 
Lausatt v. Lippincott, 6 Scrg. & 11. ; Johnson v. Cunningham, l Alabama R. 

849, N. S. See .Appleton Bank w. McGilvray, 4 Gray, 522; Dorchester Bank v. 
Nose England Bank, 1 Cush. 177. 

»’8 See The Quebec Railroad Co. v. Quinn, 12 E. F. Moore, (Privy Council) 
283. [An agent has no right to delegate his authority to a sub-agent, without the 
assent of his principal; bat, where from the nature of the agency, a sub-agent 
mast necessarily be employed, the assent of the principal is implied •; as, where a 
draft) payable at a distant {dace, is left with a bank for collection, it must he pre- 
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by an agent .at public auction; and the sale could only be made 
by a licensed auctioneer, the authority to substitute him 4n the 
agency, so far as the sale is concerned, would be implied. 1 * So 
where, by the custom of trade, a ship-broker, or other agent, is 
usually employed to procure a freight or charter-party for ships, 
seeking a freight, the master of such a ship, who is authorized to 
let the ship on freight, will incidentally have the authority to em¬ 
ploy at broker, or agent for the owner, for this purpose. «A.nd the 
same principle will apply to a factor, where he is, by the usage 
of trade, authorized to delegate to another the authority to sub¬ 
stitute another person to dispose of the property. 2 In short, the 
true doctrine, which is to be deduced from the decisions, is, (and 
it is entirely coincident with the dictates of natural justice,) that 
the authority is exclusively personal, unless, from the express 
language hsed, or from the fair presumptions, growing out ofuie 
particular transaction, or of the usage of trade, a broader power 
was intended to be conferred on the agent. 8 

§ 15. But although it is regularly true in our law, (for it seems 
to have been otherwise in the civil law,) that an agent cannot, 
without such express or implied permission, delegate his author¬ 
ity, so far as the principal is concerned ; yet the substituted agent 
may still be responsible to the original agent for his acts under 
the substitution, inasmuch as the latter is, in some cases, respon¬ 
sible to the principal for the acts of the sub-agent. 4 And this is 
upon the same enlarged principle, which governs in the civil 
law; that the act is not to be treated as void between the agent 
and his substitute, unless, indeed, the principal should interfere 
and prohibit the substitute from acting. Si quis mandaverit alicui 


earned that it is intended to be transmitted to a sub-agent at £be place where it 
is payable, and not that the bank is to employ its own officers to proceed there, 
to obtain payment. Dorch. & Milt. Bank v. New England Bank, 1 Cush. 177.-] 
l See Laussatt ». Lippincott, 6 Serg. & 11. 386. 

' 8 See Cockran v. Irlam, 2 M. & Selw. 801, note, 303 ; Goswell ». Dankley, 1 
Str. 680, 681; Bromley v. Coxwell, 2 Bos. & Pull. 438; Gray v. Murray, 3 John. 
Ch. &■ 167, 178; Laussatt v. Lippincott, 6 Serg. & 11. 386; Post, § 110. 

3 1 Bell, Com. 388, (4th edit); Id. p. 482, (5th edit.); Ersk. Inst. B. 3, tit. 3, 
£ 34; 2 Kent Com. Lect. 41, p. 633, (4th edit.); Mark v. Bowers, 16 Martin, R. 

1 Dqmat, *B. 1, tit 16, § 3, art. 2, 8; Cockran v. Irlam, 2 M. & Selw. 301, 
$03, note; Catlin v. Bell, 4 Camp. R. 183, 184; Commercial Bank of Lake Erie 
Vi Norton, 1 Hilly R. 605. ^ 

* Post, §§ 201,21?, 821, 322. * 
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gerenda negotia ejus , qui ipse sibi mandaverat , habebit mandati 

actionem, quia et ipse tenetur; tenetur autem quia ager# potest .* 

§ 16. We have' thus seen, that, for the most part, where a 
party is of ability to do an act himself, he may do it by an 
attorney or agent. But there are eases, in which the act must 
be done by an agent or attorney, and cannot be done by the 
principal 2 Thus, for example, an aggregate corporation, being 
a mere artificial being, cannot act, except through the instrumen¬ 
tality of an agent or attorney, cither specially pointed otft by the 
act of incorporation, or specially authorized fty the corporation. 
to act in lls behalf. 3 And, therefore, such a corporation cannot 
levy a fine, or acknowledge a deed, or appear in a suit, except by 
an attorney or agent. 4 And the like rule existed in the civil law, 
for it was one of the privileges of a corporation ( Univcrsitas) by 
the civil law, to act, by means of an agent or attorney, who was 
known by the name of. actor, or procurator, or, more familiarly, 
by the name of syndic. Qitibvs aulem permissum est corpus 
habere collegii , socictatis , fyc., et actorem , sive syndicum, per quern, 
tamquam in republicd , quod comnmnUer agi fierique oporteat . aga- 
tur,Jia0 

§ 17. Let us, in the next place, proceed to the consideration of 
the nature and extent of the authority, which may be thus dele¬ 
gated to an agent. It is commonly divided into two sorts; (1.) a 
special agency; (2.) a general agency. A special agency properly 
exists, when there is a delegation of authority to do a single act; 
a general agency properly exists where Ihere is a delegation to 
do ail acts connected with a particular trade, business or employ¬ 
ment. 6 Thus, a person, who is authorized by his principal to 
• _ • _ _ 

1 Dig. Lib. 17, tit. 1,1. 8, § 3 ; Ersk. Inst. B. 3, tit. 3, § 34; Pothier, Pand. Lib. 
17, tit. 1, n. 23; Ante, § 13, aud note. Stee also Murray t?. Toland, 3 John. Ch. 
R. 578 ; Post, § 217. * 

* Post, § 201. 

3 Co. Litt. 66 b. 

4 Com. Dig. Attorney, C. 2. 

a Dig. Lib. 4, fib 4,1. 1, § 1; Id. 1. 6, § 1; Pothier, Pand. Lib. 3, tit/ 4, n. S, 9; 
Vicat Vopabhl. JByndicus; Heinecc. ad Pa’nd. P. 1, J/ib. 3, tit. 8, § 419; Id. tit. 4, 
§ 489; Pothier on Oblig. n. 49. 

6 3 Chittjr on Comm. & Manuf. 198, 199; Paley on Agency, Lloyd, (3d edit.), 
2; Id. 199, 200; 2 Kent,Com. Lect. 41, pp. 620, 621, (4th edit.); Parker «?. Kett, 
1 Salk. R. 96, 97; Whitehead v. Tuekett, 15 East, 408; Anderson v. Coonley, 
21 Wend. R. 279; Farmers* & Mechanics’Bank v. Butchers' & Drovers’ Bank, 16 
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ejGp^ube & particular deed, or to sign a particular contract, or to 
puyotfose § particular parcel of merchandise, is a special agent. 

S lut a person, who is authorized by his principal to execute all 
cede, sign all contracts, or purchase all goods required in a par¬ 
ticular trade, business, or employment, is a general agent in that 
trade, business, or employment. 

§ 18. A person is sometimes, (although perhaps not with entire 
accuracy,) callgl a general agent, who is not appointed with 
powers*so general, as those above mentioned; but who has a 
general authority In regard to a particular object or filing; as, 
for example, to buy and sell a particular parcel of goods, or to 
negotiate a particular note or bill; his agency not being limited 
in the buying or Belling such goods, or negotiating such note or 
bill, to any particular mode of doing it. 1 So an agent, who is 
appointed to do a particular thing in a prescribed mode, is often 
called a special agent, as contradistinguished from a general 
agent. 2 

§ 19. On the other hand, (although this is not the ordinary 
commercial* sense,) a person is sometimes said to be a special 
agent, whose authority, although it extends to do acts generally 
in a particular business or employment, is yet qualified and re¬ 
strained by limitations, conditions, and instructions of a special 
nature. In such a case the^agent is deemed, as to persons deal¬ 
ing with him in ignorance of such special limitations, conditions, 
and instructions, to be a general agent; although, as between 
himself and his principal, he may be deemed a special agent. 8 
In short, the true distinction (as generally recognized) between a 
general and a special agent, (or, as he is sometimes called, a 
particular agent,) is this: a general agency does not import an 


19. Y. R. 148; Tomlinbon ». Collet, 3%lackf. Ind. R 486; Walker v. Skipwitb, 
Meigs’s Tenn R 502; Slfrage v. Rix, 9 N H R 263; Post, § 126 to 184, espe¬ 
cially notes to § 127 and 133. 

1 Paley on Agency, by Lloyd, (3d edit.), 2; Id. 199, Whitehead v. Tuekett, 
15 East, R 408; 1 Domat, B. 1, tit. 16, § 3, art 10; Anderson v. Coonley, 21 
Wend. R. 379. See Loudon Savings Society v. Hagerstown Rank, 86 Penn. St 
& 498. * • 


9 Andrews v. Kneeland, 6 Cowen, R. 854. 

* Sea J?enn v. Harrison, 8 T. Rep. 757, 760, 762; Whitehead v. Tuekett, 15 
Rest,'ft 400,408 ; 8 Cbitty on Comm. & Manuf. 198, 199; 2 Kent, Com. Lect 
"4Ur $$>< 62Q, 62 i/(|th edit); Anderson v. Coonley, 21 Wend. 279; Bryant e. 
$6 Maine 64 ; Johnson o. Jones, 4 Barbour, Sop. Ct. K QS, Y) 869. 
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unqualified authority, but that which is derived from .a multitude 
of instances, or in the* general course of an employment or 
business *, whereas a special agency is* confined to an individual 
transaction, 1 * * 4 * 

§ 20. The same distinction was well known in the civil law. 
___ w ^ 

Thus, it is said, Procurator autem vel omnium rerum, vel unius rei 

es'se potest? And although it seems to have been at one time 

doubted, whether a procuration was ‘properly created by the 

mere delegation of authority to do a single act, yet that doubt 

was deemed to be unfounded'; Sed vcrius est, eum quoque prdtur 

ratorem esse , qui ad unam rem datus sit? And a prrcuration 

might either be limited or unlimited; conditional or cmsolute; 

restrictive or unqualified; provided it was not unlawful; Item, 

Mandatum et in diem differi, et sub conditions contrah% potest . 

Rei turpis nullum mandatum est? 

§ 21. At present it is not necessary to say more upon the sub¬ 
ject of general agency and special agency, as contradistinguished 
from each other; inasmuch as it will hereafter occur in other 
connections. 6 But the distinction between them, as to the rights 
and responsibilities, the duties, and the obligations, both of prin¬ 
cipals and agents, is very important to be carefully observed, as 
the doctrines applicable to the one sometimes totally fail in regard 
to the other. 6 It may, perhaps, be jvell to add, (what, indeed, 
has been already intimated,) that general agents are to be care- # 
fully distinguished from universal agents; that is, from agents, 
who may be appointed to do all the acts, which the principal 
can personally do, and which he may lawfully delegate the power 


1 Whitehead v. Tuckett, 15 East, It. 400, 408; Paley on Agency, by fjoyd 
(3d edit.), 109 and note; Id. 200, 201; Andrews v. Kneeland, 6 Cowen, R. 854. 

9 Dig. Lib. 3j tit. 8,1.1, § 1; 1 Domat, B. 1, tit. .15, § l, art 7 ; Pothier, Pand. 
Lib. 8, tit 8, n. 3 to 8. 

9 Dig. Lit. 3, tit 3,1. 7, § 1; 1 Domat, B. 1, tit. 15, § 1, art 7 ; 1 Stair Inst by 
Brodie, B. 1, tit. 12, § 11. — Heineccius says: Et quia non ambigitur, vel omnium 
negotiorum bonorumquo administrationem, vel unius rei, mandare posse; procu¬ 
rators etiam in universales et singulars dividuntur. Heinecc. ad Pand. P. 1, 
Lib. 8 , tit. 3, § 417. By universales in this passage, Heineccius means, what we 
are accustomed to call,, general agents; aqd by singulars, special agents. 

4 Dig. Lib. 17, tit 1,1.1, § 8,1. 6, § 3, Lib. S ; tit. 3, L 1; Id. Pothier, Pand, Lib. > 
IT, fit. 3, n: 3,19, 2o! Bote, § 11. 

» Post,*§ 126 to 134. 

• See Post, § m to 184. 
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fb another to do. Such an universal agency may potentially 

e t ; but it must be of the very rarest (tecuxrejsee. And, indeed, 
dSiHpult to conceive Of the existence of such an agency prac¬ 
tically. inasmuch as it would be to make.such an agent the com* 
pfote mastqf, not merely Dux facti , but Dominus rerum, the com¬ 
plete disposer of all the rights and property of the principal It is 
very certain, that the law. will not from any general expressions^ 
however broad, infer the existence of any such unusual agency; 
but it will rather construe them as restrained to the principal 
buliness of the party, in respect to which, it is presumed, his 
intentiqg to delegate the authority was principally directed. 1 
Thus, for example, if a merchant, about to go abroad for tem¬ 
porary purposes, should delegate to an agent has full, and entire 
authority to sell any of his personal property, or to buy any 
property for him, or on his account, or to make any contracts, 
and also to do any other acts whatsoever, which he could, if per¬ 
sonally present; this general language would be construed to 
apply only to buying or selling, connected with his ordinary 
business as a merchant; and would not, at least without some 
more specific designation, be construed to apply to a sale of his 
household furniture, or his library, or the common utensils, pro¬ 
visions, and other necessaries used in his family. Much less 
would it be construed to authorize any contracts to be made, 
.which would be 6f an extraordinary or personal character, sudh 
as a contract o£ marriage, or a marriage settlement, or a sale of 
such things, as would break up and destroy his business as a 
merchant in bis particular trade. 9 , 

§ 22. And in relation to general agency, one man may be a 
general agent for his principal in one business, and another may 
be his general agent in another business; and in such case each 
, agent will be limited in his authority to the particular business 
*within the scope of his peculiar agency. Thus, for example, if 
a man should be at once a banker and a merchant, carrying *on 


1 $ee 9 Chitty on Comm. & Manuf. 1 98-200; Paley on Agency, by Lloyd, 192 
V to IW? Post, §62 to 68. 

* See ft Chitty on Comm. & Manuf 199, 200; Kilgour v. Finlyson, % H. Bl. 
j9j HHgvatfl v. Baiflie, 2 H. Bl. 618; Hay v. Goldsmidt, 1 Taunt. R. 849 ; Atwood 
7" B. & Cresw. 278; Cochran v. Newton, 6 Denio, R. 49. 
iBgjjjl Ju^authority to borrow* money or not, HawtWayne v.^Boomm, 7 

Utontwife 899; Keller v. Lidfcey, 7 Char*-287. 
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each business distinctly, with separate clerks add agents for each 
branch, an agent in fhe one would not be deemed to possess any 
authority to act in the other; although each would, or might, in 
a legal sense, be deemed a general agent. 


■# 


CHAPTER III. 

■DIFFERENT kinds of* agents. 

§ 23. In the next place, as to the different kinds or classes of 
Agents. It will be found very difficult to enumerate them all in 
detail; but it may not be ’Without use to state some of those 
which have acquired a distinctive appellation; as it may serve to 
give us a more exact view of the nature of the rights, the obliga¬ 
tions, and the duties of each. Foi the want of a due discrimi¬ 
nation in this respect, very erroneous inferences are frequently 
deduced from the reported decisions; which decisions, however* 
correct with reference to the clasft of agents embraced therein, 
will often be found to mislead, unles* taken with the implied and 
tacit qualifications, applicable to that peculiar class of agency. 

§ 24. First. Attorneys. This class is divisible into two 
kinds, differing very widely in their rights, duties, obligations, 
and responsibilities: ’ (1.) Attorneys m law; (2.) Attorneys in 
fact. 1 The former class includes those persons who are ordina¬ 
rily intrusted with the management of suits and controversies 
in Courts of Law and other judicial tribunals; answering to 
the Procuratores ad litem of the Civil *Law in many jflurticu- 
lars, although not perhaps*in all respects clothed with as ex¬ 
tensive an authority. 2 Among these are Attorneys in Courts 


l Hrinecc. ad Pand. P. 1, Lib. 3, tit. 8, § 416. * 

* 8 Black. Comm. 25; Co. Litt. 51, 62 a. —In the Civil Law, no person qpold 
appoint a Procurator ad Litein, except he was the Dominos Litis. The . p la in ti ff 
hipoielf (Actor)^wa», before the contestation of the suit, (ante litem contestatueu,) 
the sole Domkut Litis. But his Procurator, after the contestation of the, suit, 
hetams Dominos Litis; and then, but not before, be could delegate hit anJfcom^ 
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ofv Common LaW, Solicitors in Courts of Equity, and Froctors 
ill Courts of Admiralty and in the Ecclesiastical Courts. 1 These 
tae wholly distinguishable from advocates or counsel in the Ro¬ 
man and English Courts, although not generally in the American 
Courts. In the Roman Courts, the office of an advocate Was, 
and in the .English Courts it is, purely honorary and gratuitous; 
that is to say, he is not entitled to charge or recover against his . 
dient any compensation for his services; as an attorney, solicitor* 
or proctor may. But whatever he receives for his services, is 
deemed to be an honorary donation, —» Quiddam honorarium . a | 
Indeed, the Roman law, at least under the Emperors, affected to 
treat it as a degradation qf the order to serve for hire, or in any 
other manner than gratuitously and for reputation. Apud Urbertl 
attiem JRomanam etiam honoratis , qui hoc officium putaverint eligen* 
dum , eo usque liceat orare , quibus malucrint; videlict t, ut non ad 
turpe compendium stipemque deform cm base arripiatur occasio; sed 
laudis per earn augmenta qmerantur. % Nam si fucro pecunidgue 
capiantur , veluti abjecti atque digeneres inter vilissimos numera - 
buntur? The theory of the English law was, perhaps, originally 
the same; but it has ceased to be known, except as a mere 
.theory. As advocates are not in England entitled to recover 
their fees in a suit at law, thqp receive them in advance of their 
services, not indeed as a mere compensation pro opere ct labore / 
but as a liberal emolument ( quiddam honorarium) for the per¬ 
formance of the highest intellectual arid moral duties for their 
clients in courts of justice; 4 . a trust, Which, to the honor of the 
Bar, it may be said, they discharge with the most fearless and 

exalted ability and independence. 6 Nor, indeed, can one easily 

---- ■ _._. 

to another Procurator. Quod quis sibi debitom exigere tibi mandavit ante litis 
oontest^iofero, tu alii potendum man dare non potes. Cod. Lib. 2, tit. 13,1. 8; 
Heinecc. ad Pand. P. 1, Lib*. 3, tit. 3, §§ 421-423, 431; Fothier, Pand. Lib. 8, 
tit. 3, n. 21. * 

1 8 Bt Comm. 25. 

3 3 Bl. Comm. 27-23 ; Comm. Dig. Attorney , B. 18. 

*3Cod. Lib. 2, tit. 6,1. 6, § 5; Portlier, Pand. Lib. 8, tit. 1, n. 17. 

, * 4 tftsBl. Comm. 28; 2 Domat, Public Law, B. 2, tit 6, § 2, art. 5. 

11 fi | cannot )>ut quote here, with great pleasure, the remarks made upon a very 
inf ill occasion by Lbrd Langdale in Hutchinson v. Stephens, (1 Keen, R. 6CS ) 
^^prjfei^cct to the task, (said he,) which I may be considered Jo have imposed 
I 'tilth to observe, that it arises from the confidence, which long ex* 
&l#s^jalcMMS me to renose in them, and from a sense which I entertain ofthn 
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forget the dignified admonition of the Roman law on the true 
duties of an advoq&te, an admonition which should be present to 
the thoughts of every person practising in any court of justice. 
Ante omnia autem universi Advocati Ua prmbeant patrocinia jtur* 
gantibus, ul non ultra, quam litium posoit ulilitas in licenfiam con - 
viciandi , et male dicendi temeritatem prornmpant. Aganl , quod 
causa desiderat; temperent se ab injurid . ■Nemo ex industrid pro- 
Trahat jurgium. 1 But, as it is not our design in the present work 
to consider the rights, powers, dutips, and obligations of persons 
^acting as attorneys, or as advocates, in courts of justice, this 
Subj eCt will not be further pursued. 2 


truly honorable and important services which they constantly perform as minis- 
ters of justice, acting in aid ot the judge, before whom tlicv practise. No coun¬ 
sel supposes himself to be the mere advocate or agent of hit. client, to gain a 
Victory, if he can, on a particular occasion. The real and the argument** of every 
counsel, knowing what is due to himself and his honorable profession, are quail- 
Usd, not only by considerations affecting his own character as a man of honor, 
experience, and learning, but also bj considerations affecting the general inter¬ 
ests of justice. It is to these considerations that I apply in) self; and I am far 
from thinking that any counsel, who attends here, will knowmgl) violate, or 
silently permit to be violated, any established rule of the Court, to promote the 
purpose of any client, or refuse to afford me the assistance, which I a&h’in these 
cases." M 

1 Cod. Lib. 2, tit. 6,1. 6, §§ 1,4; Polities, Fand. Lib. 8, tit. 1, n. 20; 2 Domat, 
B. 2, tit 6, § 2, ftrt 1 to 5. 

* See Comm. Dig. Attorney , B. 1-20. Domat has vffell remarked, that all these 
Rules of the Duties of Advocates may be reduced to two maxims. one, never to 
defend a cause which is unjust; and the other, not to defend just cause* but by 
the way^f justice and truth. And these two maxims are so essential to the duties 
of advocates, and so indispensably necessary, that, although they seem to be rather 
mhxfans of Religion, they are, however, in proper terms, expressed in the Laws 
of the Code and the Digest. 2 Domat, by Strahan, B. 2, tit 6, § 2, sub. fin. p. 
<20, (edit 1822.) Patroni autem causarum, &c., juramcnlum prsestent, quod 
Omni quidem virtute su& omnique ope, quod verum et justum existimaverint, clt- 
entibus suis inferre procurabunt; nihil studii relinquentes, quod sibi possible est 
Non smtem oredita sibi causa cognita, quod improba sit, voi peuitus desperate, et 
OX mendaoibus allegationibus composite, ipsi scientes prudentesque mala conscien- 
tift liti patrocinabuntur; sed et si certamine procedente aliquid tale sit cognitum 
fberit, a causA reeedent, ab hujusmodi commun'one sese penitus soparantes. Such 
is the oath and such the doctrine prescribed to lawyers in the days of Justinian. 
Cod. Lib. 8, lit 1,1.14, § 1. How well worthy is the doctrine for the considera¬ 
tion of Christian lawyers in oar day. [The responsibility of Attorneys is discussed 
in am interesting manner by Lord Campbell, in a case before the House of Lords. 
**In Oo action such as this," hq says, u by the client against the professional ad- 
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§ 86. Secondly. Attorneys in fact. These are so called in 
CQntmdistinction to Attorneys in law, or Procufatores ad litem, 
luld may include all other agents employed in any business, or 
to do any act or acts in pais for another. 1 But it is sometimes 
used to designate persons, who act under a special agency, or a 
special letter of attorney, so that they are appointed in factum , 
for the deed, or act, required to be done. 2 

§ 26. The most common classes of commercial Agents are 
Auctioneers, Brokers, Factory, Consignees,‘Supercargoes, Ships- 
Husbands, Masters of Ships, and Partners. Of each of these'a 
few words Will be said in this place. 3 


viser, to recover damages arising from the misconduct of the profession'll adviser, 
1 apprehend there is no distinction -whatever between the law of Scotland and the 
law of England, 'the law must be the same in all countries where law has been 
considered as a science. The professional adviser has nevet been supposed tor 
guarantee the soundness of his advice. I am sure I should have been sorry, 
when I hag the honor to practise at the Bar of England, if barristers had been 
liable to such a responsibility. Though X was tolerably cautious in giving opinions, 
I have no doubt that I have repeatedly given prroneous opinions, and 1 think it 
was Mr. Justice Heath who said that it was a very difficult thing for a gentleman 
at the Bar to be called upon to give his opinion, because it was calling on him 
to conjecture what twelve other persons would say upon some points that had 
'never before been determined. W411, then, this may happen in all grades of the 
profession of the law. Against the barrister in England, and the advocate in 
Scotland, luckily, no action can he maintained. But against die attorney, the 
professional adviser, or tli# procurator, an action maybe maintained. But it is 
only if he has been guilty of gross negligence, because it would be monstrous to 
say that he is responsible for even falling into what must be considered a mistake. 
You can onl} expect from him that he will be honest and diligent; and ii there 
is no fault to be found either with his integrity or diligence, that is all ror which 
he is answerable. It would be utterly impossible that you could ever have a class 
of men who would give a guarantee binding themselves, in giving legal advice 
and conducting suits at law, to be always in the right.” Furves v. Landcll, 111 
Clark & Finnelly, K. 91. bee also, Baikic v. Chandless, 3 Camp. R. 17; Pitt «. 
Holden, 4 Burr. R. 2060.] 

I An act, in pais, is literally an act in the country; but tbe phrase is techni¬ 
cally used to express any act done, which is not a matter of record or done in a 
Court of dfecord. 2 Black. Comm. 294. 


Bacon's Abridg. Attorney. 

i, * |fr. Bell, in his Commentaries on the Laws of Scotland, has remarked, that 
4mercantile agehey there is a vast variety of forms, in which the authority of 
is doily delegated to others. Besides the occasional authority, by pro- 
pr preparation, to accept or draw bills of exchange, the charge given 
a store ot shop, which is called Institorial power, the exten- 
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§ 27. First., Auctioneers. 1 An auctioneer is a person, who 
is authorized to sell goods or merchandise at public auction or 
sale for a recompense, or (as it is commonly Called) a commis¬ 
sion. In two respects he differs from a mere broker. A broker 
may (as we shall presently see) buy, as well as sell; 2 whereas an 
auctioneer can only sell. So, a broker cannot sell personally at 
public auction; for that is the appropriate function of an auc¬ 
tioneer; but he may sell at private sale,'which power an auc¬ 
tioneer (as |uch) does not posses 5 -. 8 An auctioneer is primarily 
deemed to be the agent of the seller of the goods; but for cer¬ 
tain purposes he is also deemed to be the agent of both parties. 4 
Thus, by knocking down the goods sold to the person who is the* 
highest bidder, and inserting his name in his book or memoran¬ 
dum, as such, he is considered as the agent of both parties; and 
the memorandum so made by him will bind both parties, as 
being a memorandum sufliciently signed by ail agent of both 
parties within the statute‘of frauds. Before the knocking down 
of the goods, he is, indeed, ex» lusively the agent of the seller; 
but after the knocking down, he becomes also 'Jhe agent of the 
purchaser, and the latter is presumed to give him authority’to 
write down his name as purchaser. 5 t An auctioneer hiu, also a 


sive trust given to a shipmaster, called Exeirltatorial pow er, the powers of factors, 
agents, and brokers, are all included within the contract.” 1 Bell, Comm. 885, 
(4th edit.) ; Id. p. 476, (5th edit.) 

1 As to powers of Auctioneers, see post, §§ 107,108. 

s Post, § 28. 

3 Wilke* r. Ellis, 2 II. Bl. 555; Daniel v. Adams, Ambl. 495.- Auctioneers 
were sometimes called Bookers in our old law Spelman, in his Glossary, Auc- 
tionarii, defines them thus: Qui publieis subhastationibus priesunt, Piopolw, et 
quos, Brokers, dicimus. See also Jacob’s Law Diet. Brokers, 

w 4 See Johnson v. Roberts, 30 Eng, Law and Eq. R. 234. 

* Post, § 108. Simon v. Mbtivos, 8 Burr. R. 1921; Emmemon r. Ileelis, 2 
Taunt. R. 38, 48 ; Ketnevs v. Proctor, 1 Jac. & Walk. 850 ; 8 Ves* & B. 57, 58; 
White v. Proctor, 4 Taunt. R. 209, 211; McComb v. Wright, 4 John. Ch. R. 
659; Hinde ». Whiteliouse, 7 East, lk 558, 569; Bird e. Boulter, 4 B. & Adolph. 
448; 3uekmaster r. Harrop, 18 Yes. 472, 473 ; Henderson v. Barn waft, 1 Y. & 
Jerv. 389; Fail brother r. Simmons, 5 Barn. 8: Aid. 333. In Williams v. Milling¬ 
ton, (1 II. Bl. 85,) Mr. Justice Heath said, “Though he (an auctioneer) is an 
agent to some purposes, he is not so to all. lie is an agent for each party in dif¬ 
ferent things; but not in the same thing. When he prescribes the rules of bid¬ 
ding, and the terms of the sale, he is the agent for the Beller. But when he puts 
down the name of the buyer, he is agent for him only.” 


u 
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Special proper^ id the goods sold by him, and a lien ion the same 
*an<l the proceeds thereof, for his commissions; and he juay sue 
Die purchaser at*the sale in his own name, 3 as well as Jn tlie 
name of his principal. 2 An auctioneer is also deemed personally 
a vendor to the purchaser at the sale, Unless at the ‘time of the 
sale he discloses the name of his principal, and the transaction 
is treated as being exclusively between the principal and the 
vendee. 3 An auctioneer can sell only for ready money, unless 
there be some usage of trade to sell on credit. 4 . 

§ 28. Secondly. Brokers. The true definition of a broker 
seems to be, that he is an agent, employed to make bargains and 
•contracts between other persons, in matters of trade, commerce, 
or navigation, for a compensation, commonly called brokerage. 6 _ 
Or, to use the brief but expressive language of an eminent 
Judge, “ A broker is one, who makes a bargain for another, and 
receives a commission for so doing.” 6 Properly speaking, a‘ 
broker is a mere negotiator between the other parties, and he 
never acts in his own name, but in the names of thosl who em- 
ploy him. 7 Where he is employed to buy or to sell goods, he is 


3 Robinson v. Rutter, 30 Eng Law and Eq. R. 401; 4 El. & Bl. 354. 

• Williams v. Millington, 1 H Bl. Si, 84, 85; S Chi tty on Comm, and Manuf. 
210; Girard v. Taggart, 5 Serg. & Rawle, 10, 27. 

3 Mills v. Hunt, 20 Wend. 431, Franklm v. Lamond, 4 Com. B. R. 637; Jones 
v. Littledale, 6 Ad. & Ell. 486 ; Post, §§ 160 a, 266, 260, 270. 

* Post, §§ 108, 200. 

5 .Com. Dig. Merchant , C. Terms de la Ley, Broker. Malyne, Lex. Mcrcat 
143; 1 Bell, Comm 847, 385, 886, (4th edit.)"; Id. pp. 477, 478, 481, 483, (5th 
edit.); Wilkes v. Ellis, 2 II. Bl. 555, Jannen r. Green, 4 Burr. 2103; 2 Kent, 
Comm. Lect. 41, p. 622; note (d,) (4th edit) CowaJ, m his Interpreter, gives 
the etymolog) of the word from the French word Broceur, Tritor, a person who 


breaks into small pieces, as if to say,* he is a dealer m Small wares. 

® In Pott v Turner, 6 Bing. R. 702, 706, Lord Ch. Justice Tindal said: “ ft 
broker is one who makes a bargain for another* and receives a commission for 
go doing; as # for instance a stock broker. But in common p<u lance one who 
* receives payment of freights for the ship-owner and negotiates tor caigoes, is a 


tottk&r . 

Barmg v. Corrie, 2 B. & Aid. 137,148, 148, 149. See also Kcmblu v. Atkins, 
t. B. 260; 2 Kent, Comm. Lect. 41, p. 622, note d, (4th edit.); 1 Bell, 
pp. 846, 847, § 879, (4th edit.) ; Id. p. 385, § 409; Id. 477, 478, 481, 483, 
i- .) ’Dtanat has given a very full and exact description according to the 
our lfu¥. * The engagement (says he) of a broker is like to that of a 
other agent; but with this difference, that, the broker wing 
' “ hyptgttwjf yr\o have opposite interests to manage, he is, as it were, 
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not intrusted with the custody or possession of them, and is not 

■ authored to buy or to sell them in his own name. 1 He is 
strictly therefore, a middle man, or intermediate negotiator be¬ 
tween the parties; and for some* purposes (as for the purpose of 
signing a contract within the statute of frauds) he is treated as 
the agent of both parties. 2 Hence, when he is eroplo^pd to buy 
and sell goods, he is accustomed to give to the buyer a note of 
the sale, commonly called a sold note, and to the seller a like 
note, commonly called a bought note, in his own name, as agent 
.o t each, and thereby, they are respectively bound, if he has not 
exceeded his authority. 3 Hence also it is, that if a broker sells 
the goods of his principal in his own name, (without some spe- 

■ - - f " ' 

agent both for the one and the other, to negotiate the commerce and affair, in 
■which he concerns himself. Thus, his engagement is two-fold, and consists in 
being faithful to all the parties, in the execution of what every one of them in¬ 
trusts him with, Aud his power is not to treat, but to explain the intentions of 
both parties, add to negotiate in such a manner, as to put those, who employ him, 
in a condition to treat together personally.” 1 Domat, B. 1, tit. 17, § 1, art 1. 

1 Baring i>. Corue, 2 B. & Aid. 137,143, 148. As to his powers and duties, see* 
post, §§ 107, 108. 

* Rucker v. Cammcyer, 1 Esp. R. 106; Hindc e. Whitchousc, 7 East, R. 558, 
569; Kemble r. Atkins* 7 Taunt. 260; Henderson r. Barnwall, 1 Y. & Jerv. 
887; Beal v. McKiernan, 6 Louis. R. 407 ; Post, §§ 107, 108 ; Hinckley v. Arey, 
27 Maine R. 862. 

3 Ibid.; Hicks e. Ilankiu, 4 Esp. R. 114; Hcyinan v. Neale, 2 Camp. R, 837; 
Dickinson v. Lilwal, 1 Stark. R. 128; Gale v. Wells, 1 Carr. & Payne, 888; 
Cumming v. Boebuck, 1 Holt’s N. P. R. 172 ; Grant t\ Fletcher, 5 Barn. & Cresw. 
486; Thornton r. Kempster, 5 Taunt. 786; 1 Bell, Comm. 347, (4th edit.); Id. , 
pp. 477, 478, (5th edit.) ; Goom v. Aflalo, 6 B. & Cress. 117. The name of both 
the buyer and the seller,ought to appear upon the sale note given to the parties, 
though in practice the name of one party is sometimes omitted in the note given 
to him. Champion v. Plummer, 4 Bos. & Pull. 252; Picks r. Hankin, 4 Esp. R. 
*114, 115. .1 have given in the text the ordinary designation of the sale notes, as 
bought and sold notes. There is, however, some confusion in the books ip the 
use of the i u rms, probably arising from the words of the instrument itself. Thus, 
in Baring ». Corrie, (2 B.& Aid. 144,) Lord Ch. Justice Abbott, speaking of the 
buyers in thaf ease, says, “ that they received a sale note, andwrere not required 
to sign a bought note.” Ih the same case, Mr. Justice Bayley says^“ that the 
brokers delivered to the plaintiffs (the sellers) a sold note, exactly in the .proper 
form, supposing theta* to have sold in their character as brokers; and they deliv¬ 
ered to the defendants (the buyers) a 6 ought note, exactly suited to the case of, 
their having sold as brokers, without disclosing the name of-the seller.” bee the 
diAuction in Freeman v. Loder, 11 Adolph. & Ellis, 589; Higgins e. Senip^. $ 
Mees. & Welsh. 884, 885 ; 
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authority so to do,) inasmuch as he exceeds Ms.proper au¬ 
thority, the principal will have the same rights and remedies 
agaiipt the purchaser, as if his name had been discloseq: fey the 
broker. 1 ’ . T* 

§ 39. A broker, being personally confided in, cannot ordinarily 
delegate Jiis authority to a sub-agent, or clerk under him, or to 
any other* person. His authority, therefore, to delegate it, if it 
exists at all, must arise from an express or ail implied assent of 
the principal thereto. 2 * 

§ 30. Brokers were a class of persons well known in the civil 
law under the description of Prozenetee. Their functions, among 
the Bomans, were not unlike those which are performed by them 
among all modern commercial nations ; for in all then nations, 
they are a known, if not tt necessary, order of agents. 8 Sunt 
(says the Digest) enim hvjusmodi homtnum , ut tarn in magna civU 
tote ,* officiate. Est enim Proxenetarum modus , qui emptionibus , 
venditionibus , commerciis , contractibus licifis utiles, non adeo im~ 
probabili more se exhibent . 4 They were entitled to charge a bro¬ 
kerage compensation; and were not treated as ordinarily incur¬ 
ring any personal liability by their intervention, unless there was 
some fraud on their part. Proxenetica jure licito petuntur. Si 
proxeneta intervenit faciendi nominis , ut multi solent , videamus , an 
possit quasi mandator teneri? Et non puto leneri. Quia hie 
monstrat magis nomen , qifltm mandat, tametsi laudet nomen . 5 

§*31. It has bem already suggested, that a broker is for some 
purposes treated as the agent of both parties. But primarily he 
is deemed merely the agent of the party by whom he is orig¬ 
inally employed; and he becomes the agent of the other party, 
only when the bargain or contract is definitively settled, as to its 
terms, between the principals; 6 for, as a middle man, he is not 


l Baring v. Corrie, 2 B. & Aid. 137, 148-146. 

* Henderson v. Barnwall, 1 Y. & Jerv. 387; Cochran v. Irlara, 2 M & S. 301, 
USte; Post, § 108, 

* See 1 dJomat, B. 1, tit 17, Introd. and § 1, art. 1; Goom v. Aflalo, 6 Bam. 
$k Cwv-117; Henderson v. Barnwall, 1 Y. & Jerv. 387, 393, 391; Beawee, 

Merc, brokers , Vol. 1, p. 464,<6th edit) 

' Big. bib. 30, tit 14,1. 8, 1 Domat, B. 1, tit 17, § 1, art 1. 

lb* 00, tit 14,1.1, 2; 1 Domat, B. 1, tit 17, § 1, art 2. 

^ *. Stury; Paley on Agency, by Lloyd, 171, note (p) ; Hendofton 

4 T* & J* 367, 393, 399; Hinckley 9* Arey, 27 Maine R. 862. * 
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ontms^xJlxd fix the terms, but merfely to interpretJ as it is some- 
timd^^prhsed) between the principals. 1 It would be. a fraud in 
“Wt 1 to act for both parties, concealing bis agency fqgr one 
from wfl uther, in a case where he was intrusted by both with a 
discretion, as to buying and selling, and of course where his 
judginent was relied on. Thus, if A should employ a broker to 
sell goods for him for the highest .price he could get, and his 
•judgment should be confided in ; and B should at the same time 
employ the same broker to purchase the like goods at the lowest 
price, for which they could be obtained ; it is plain, that, if-this 
mutual agency were concealed, it might operate as a complete 
surprise upon the confidence of both parties, and would thus be* 
a fraud0pon them. Indeed, it would be utterly incompatible 
with the duties of the broker to At for both under such cir¬ 
cumstances; since, for all real purposes, he would be both buyer 
and seller; and the law will not tolerate any man in becoming 
both buyer and seller, where the ftteresta of third persons are 
concerned. 2 3 * * * * [And a broker who so acts without informing his 
principals cannot recover a commission .for his services; and evi- * 
dence of a custom among brokers to charge eomrftissious in such 
cases is incompetent. 8 ] 

1 Dig. Lib. 50, tit. 14,1. 1, 2; 1 Domat, B. 1, tit 17, § 1, art. 1. 

2 See Wright v. Hannah; 2 Camp. 11. 203; Fairbrotber v. Simmons, 5 B. & 

Aid. 333 ; Paley on Agency, by Lloyd, (3d edit.) 10; [Pugsley r. Murray, 4 E. 
D. Smith, (N. Y.) 245.] , 

3 [Farnsworth v. Hemmcr, 1 Alien, 494, (Mass.). Bigelow, C. J., there said: 

“ The principle on which rests the well-settled doctrine, that a man cannot become 
the purchaser of property ior his own use and benefit which is intrusted to.him to 
sell, is equally applicable when the same person, without the authority or consent 
of the parties iuterested t *undertakes to act as the agent of both vendor and pur¬ 
chaser. The law does not allow a man to assume relations so essentially incon¬ 
sistent and repugnant to each other. The duty of an agent for a vendor is to 
sell the pro t »erty at the highest price; of the agent of the purchaser to buyit for 
the lowest. These duties are so utterly irreconcilable and conflicting that they 
cannot be performed by the same person without great danger that the rights 
ef one principal will be sacrificed to promote the interests of the other, or that 
nether of them will enjoy the benefit of a discreet and faithful exertisft of the 
trust reposed in the agent. As it cannot be # supposed that a vendor and pur- > 

chaser would employ the same person to act as their ’agent to buy and sell the - 

same property, it is clear that it operates as a surprise on both parties, and 

breach of the trust and confidence intended to be reposed in the agent by thess * 

respectively, if his intent to act as agent ot both in the same transaction is cou-v 
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;§ 32. There are various sorts of brokers now employed in' 
eotomercial affairs,.whose transactions form or may formj ti dis¬ 
tinct and independent business. Thus, for example, there are 
Exchange and money brokers, stock brokers, ship broke%;mer¬ 
chandise brokers, and insurance brokers, who are respectively 
employed in buying and selling bills of exchange, or promissory 
notes, or goods, or stocks, or ships and cargoes ; or in procuring 
insurance and settling losses, or in procuring freights or charter- 
parties. 1 

'§ 32 a. The character of a broker is also sometimes combined 
in the same person .with that of a factor. 2 In such cases we 
‘should carefully distinguish between his acts in the one charac¬ 
ter and in the other; as the same rules do not al way s^rccisely 
apply to each. * There is nt^hing in our law to prevent a broker 
from becoming also a factor in the same transaction, if he 
chooses to undertake the mixed character. It is not commonly 


cealed from them. It is of. the essence of his contract that he will use his best 
* skill and judgment to promote the interest of his employer. This he cannot do, 
where he aets for two persons whose interests are essentially adverse. lie is 
.therefore guilty of a breach of his contract. Nor is this all. He commits a fraud 
on his principals in undertaking, without their assent or knowledge, to act as 
their mutual agent, because be conceals from them an essential fact, entirely 
within his own knowledge, which he was bound in the exerciso of good faith to 
disclose to them. Story on Agency, § 31; Copeland r. Mercantile Ins. Co. 6 
Piek. 198, 204 ; Pugsley v. Murray, 4 E. D. Smith, 245 ; Hupp v. Sampson, 16 
Gray, (not-yet publisbed.) # 

“ Such being the well-settled rule of law, it follows that the evidence offered by 
the plaintiff was inadmissible. A custom or usage, to be legal and valid, must be 
reasonable and consistent with good morals and sound policy, so that parties may 
be supjiosed to have made their contracts with reference to it. If such a usage 
is shown to exist, then it becomes the law by which the rights of the parties are 
to be regulated and governed. But the usage on which the plaintiff relied was 
wanting in these essential elements. It would be unreasonable, because, if es¬ 


tablished, it would operate to^ prevent the faithful fulfilment of the contract of 
sagency. It would be contrary to good morals and sound policy, because it would 
teai.td ,sanction an unwarrantable concealment of facts essential to a contract, 
a^d'Operate as a fraud .on parties who had a right to rely on the confidence re- 
iposed in'their agents.” ] 

TSee Beawes, Lex Marc. Vol. 1, pp. 465-467 (6th edit.) ; 1 Bell, Comm. 385, 
^9^.(4tl» edit..); Id. pp. 477, 478, 481, 483, (5th edit.) ; 1 Li verm, on Agency, 
1818) ; Malyoi, Lex Merc. 85, 91. 

«, P. 1, ch: 4, art^09, p. 386, (4th edit.); Id. pp. 477, 478, 
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1 the dutyof a broker, unless there are words importing that he 

ia to ^rform such a duty, to see to the delivery of the goods on 
the pjp^iuent of the price. But it may be the duty of a brqjter, 
under tihe employment he has undertaken, to. see to the delivery 
of the goods and the payment, of the price. 1 * * 

§ 33. Thirdly. Factors. A factor is commonly said to Be an 
agent employed to sell goods or merchandise, consigned or de¬ 
livered to him by or for his principal, for a compensation, com¬ 
monly called factorage or commission.* 2 Hence he is often 
called a commission-merchant or consignee ; the goods received 
by him for sale are called a consignment; 3 and when, -for an 
additional compensation in case of sale, he undertakes to guar¬ 
antee to $ls principal the payment of the debt due by the buyer, 
he is said to receive a del credere * commission. 4 The phrase 


1 Brown v. Boorman, 11 Clarke & Fin. 1, 44. 

8 Com. Dig. Merchant, B. ; Mai. Lex Mere. 81; Bcawes, Lex Merc. Factors, 
Vol. 1, p. 44, (6th edit.); S Chitty on Comm. & Manuf. 193; 1 Liverm. on 
Agency, 68, (edit. 1818); 1 Domat, B. 1, tit. 17, Introd.; 2 Kent, Comm. Lett. 
41, p. 622, note (tf), (4th edit.) ; 1 Bell, Comm. 385, §§ 408, 409, (4th edit.) ; Id. 
*pp. 477, 478, (5th edit.) : Post. § 110 to 114. In Baring r. Corrie, 2 B. & Aid. 
143, Lord Chief Justice Abbott defines a factor thus: •* A factor is a person, to 
whom goods are consigned for sale, by a merchant residing abroad, or at a dis¬ 
tance from the place of sale." This is a correct definition, as to some sorts of 
factors. But a factor may be to buy, as well as to sell; and he may reside in the 
same place with his principal as well as at a distance. 1 Bell, Comm. 385, § 409; 
Id. 886, § 410, (4th edit.) ; Id. pp. 477, 478, (5th edit.) 

3 1 Bell, Comm. 212; Id. 385, §§ 408, 459; Id. 386; §410; Id. pp. 477, 478, 
(5th edit.) The description here giyen of a factor answers precisely to that of 
a commission merchant or consignee for sale. But it has been well observed, 
that there are different sorts of consignees; some have a power to sell, manage, 
and dispose of the property, subject only to the rights of the consignor. Others 
have a mere naked right to take possession. Per Lord Eldon, in Lucena v. 
Crawford, 4 Bos. & Pull. 324; De Forest v. Fulton Ins. Co. 1 Hall, Rep. 84; 
Post; §§ 112, 215, 328. 

4 Chitty on Comm. & Manuf. 193, 194 ; Grove u. Dubois, 1 T. Rep. *112; 1 
Bell, Comm. 289, § 813 ; Id. 387, § 411, (4th edit.) ; Id. pp. 477,478, (5thfdit.); 
Morris c. Cleasby, 4 M. & Selw. 576. It was laid down in Grove ». Dtibms, 1 
T. R. 112, 113, that a commission del credere amounts to an absolute engage¬ 
ment to the principal from the factor, and makes him liable io4he first instance. 
But the doctrine ot that case on this point seems incorrect A factor, with a 
del credere commission, is liable to the principal, if*the buyer fails to pay, or is 
incapable =of paying. But he is not primarily the debtor. On the contrary, the 
principal may sue the buyer in his own name, notwithstanding the del credere 
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del credere , is borrowed from the Italian Jamgaage^wpi 
signification is exactly equivalent to our word, guaf 
-ranty. 1 A factor is called a*home factor, when he resit 
same state or country with his principal; and he is^jl 
foreign factor, when he resides in a different state or country. 2 
Sometimes, in voyages abroad, an agent {i companies the cargo, 
to whom it is consigned for sale ; and who is to purchase a re¬ 
turn cargo out of the proceeds. In such cases the agent is prop¬ 
erly a factor, and is usually called a supercargo. 3 A factor may 
now ordinarily sell goods on credit, in all cases where there is 
no usage to the contrary. 4 

§ 34! A factor differs from a broker in some important par¬ 
ticulars. A factor may buy and sell in • his own name, as well 
as in the name of his principal. A broker (as #e have seen) is 
always bound to buy and sell in the name of his principal:’ A 
factor is intrusted with the possession, management, control, and 
disposal of the goods, to be bought or sold, and lias a special 
property in them, and a lien on them. 6 A broker, on the con- 


commission ; so that the latter amounts to no more than a guaranty. See Gale 
». Comber, 7 .Taunt. R. 558; Peelc v. Northcotc, 7 Taunt. R. 478; Morris v, 
Cleasby, % M. & Selw. 5G6, 574, 575 ; Thompson v. Perkins, 3 Mason, R. 232; 

2 Kent, Comm. Lect 41, pp. 624, 625, note (e), (4th edit.); Holbrook u. Wight,. 
24 Wend. R. 169. * 

t'lbid. 

a 8 Chitty on Comm. & Manuf. 193, 194 ; 1 Beawes, Lex Merc. 84, (6tb edit.) ; 

1 Bell, Comm. 385, 386,J§ 408, 409, (4th edit:); Id. pp. 475, 478, (5th edit.) ; 
Ersk. Inst. B. 3, tit. 3, § 34. 

3 1 Beawes, Lex Merc. 44, 47, (6th edit.) ; 1 Li verm, on Agency, 69, 70; 1 
Bell,,Comm. 385, (4th edit.); Id. pp. 477, 4?8, (5th edit.) ; 1 Domat, B. I,tit. 
16, § 3, art. 2. Beawes gives the following description of them: '‘.Supercargoes 
are persons employed by commercial companies, or private merchants, to take 
charge of the cargoes they export to foreign countries, to sell them there to the 
best advantage, and to purchase proper commodities to relado the ships on their 
return home. For this reason, supercargoes generally go out and return home 
with the ships on board of which they were embarked, and therein differ from 
factors, who reside abroad, at the settlements of the public companies, for-whom 
they Act.” 1 Beawes, Lex Merc. 47, (6th edit.) 

4 Post, §§ 60, 110, 209. 

3 Ante, §§ 28, 31; Baring v. Corrie, 2 B. & Aid. 143, 147, 148; $ Chitty on 
Comm. & Manuf. 193: Id. 210, 211, 241; 1 Bell, Comm. 212; Id. 885,386, 
,§§ 408, 409, 410, (4th edit.)* Id. pp. 455, 478, (5th edit); 3 Kent, Comm. Lect. f 
41, p. 622, note (d), (4th edit); 1 Domat, B. 1, tit 17, § 1, art. 1. * 

it Post, §§ 111, 112, 874; Hdlbrook v. Wight, 24 Wend. R. 1#£ Bryce e, 

* „ *** 
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S»r^ 1 ^pi»Uy has no such possession, management, control, or 
<Jisp4»i of' vi the goods, and consequently has no such special 
propa&y or lien. 1 


§944 A factor has not, any more than a broker, a power to 
delegate his authority to another person, unless it is conferred by 
the usages of trade, or by the assent of his principal, express or 
implied. And this also was a rule adopted to some extent, in 
the civil law, in relation to some classes of agents, such as clerks 
in warehouses and shops ( lnstitnres ); for although the master of 
a ship was permitted, for the benefit of trade, to substitute an¬ 
other person as master, tlfe same rule did not apply to mere in- 
stitorial agents. 2 Quippe res patitur , ut de conditione quis insii- 


Brooks, 26 Wend. It. 367 ; Tost, §381; Jordan v. James, 5 Hamm. Ohio R. 99; 
Marfield v. Douglas, 1 Sandford, Superior Ct. R. 360. 

1 Ibid.; Paley on Agency, by Llojd, 13 ; 1 Bell, Comm 3n5, 386, §§ 408, 409, 
410, (4th*edit.) ; Id. pp 477, 478, (5th edit.) When a broker is intrusted with 
negotiable securities, indorsed !n blank, for sale, he becomes rather a factor than 
a broker, for be is then intrusted with »he disposal and control of them, and 
may, by his negotiatio^if them, pass a good title to them. Indeed, in piactical 
business, the two characters arc often confounded, and a broker is often a factor 
•and a merchant, as well as a general agent. Palej on Agency, by Liojd, 13, 
and note («); Piekeiing r. Busk, 15 Hast, 38, 43 ; Ante, $§ 32, 33, note 4. When 
a broker becomes possessed of the thing, about which he is employed, he acquires 
equally with a factor a lieu for his commissions; as, for example, an insurance 
broker, having possession of a policy. 3 Clutty on Comm. & Manuf. 210, 211, 
541 ; Blunt, Commercial Dig. cb. 15, p. 230. Mr. Bell has remaikeil, that 
“ Sometimes agents or factors act as the ostensible vendors of property belong¬ 
ing to men bants residents in the same place, hating warehouses and places fit 
fbr exhibiting the goods for sale. Sometimes they act as factors both for bftyer 
and seller; the sale being perfected, and the deli > cry transferred, by delivery of 
the bills for the price, aud an entry in the factor’s books to the debit of the one 
party and the credit of the other. The character of factor and broker is fre¬ 
quently combined; the broker having possession of what he is employed to sell, 
or being empowered to obtain possession of what he is employed to purchase. 
Properly speaking, in these eases, he is a factor.” 1 Bell, Comm. 386, § 409, 
(4th edit)*; Id. p. 478, (5th edit.) 

• Ante, 13; Catlin v. Ball, 4 Camp. R. 183; Bromley v. Covwcll, 2 Bos. & 
Pull. 438; Cochran r. Irlam, 2 M. & Selw. SOI, n ; Sole) v. Kathbonc, 2 M. & 
Selw. 298 a; Dig. Lib. 14, tit. 1, 1. 1; Pothier, l’and. Lib. f4, tit. 1, n. 2, 8; 1 
Domat, B. 1, tit. 16, § 8, art. 3; 1 Livcrm. on Agency, 56, (edit. 1818). Domat,. 
alter stating the fight of the master to delegate hit authority, adds, as his inter- 
pretltigftpf the text of the Digest; “ But this rule is not to be extended indif¬ 
ferently to factors and others, set over any commerce or business at land, where 
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tor is dispiciat , e£ sic contrahat. In navis maffistro non ua, nam 

irUerdum locus, tempus, non patitur plenius deliberandi cons&kim. 1 

§ 35. Fourthly. Ships’-Husbands. A ship’s-husband is a 
common expressive maritime phrase, to denote a peculiar sort 
of agency, created and delegated by the owner of a ship, in re¬ 
gard to the repairs, equipment, management, and other concerns 
of the ship. 2 A ship’s-husband is sometimes appointed merely 
for the purpose of conducting the ordinary and necessary con¬ 
cerns of the ship on her return to her proper home port; such as 
making the proper entries at the cuptom-hou&e; superintending 
the landing of the cargo; procuring tlil propejr surveys of dam¬ 
age ; settling the freight; and other incidents connected with the 
discharge of the cargo, and the termination of the voyage. But, 
generally, .the person, designated as ship’s-husband, has a much 
larger authority, and is understood to be the general agent of 
the owners, in regard to all the affairs of the ship in the home 
port. 8 As such general agent, he is intrusted with authority to 
direct all proper repairs and equipments; and outfits for the ship; 
to hire the officers and crew; to enter into poutracts for the 
freight or charter of the ship, if that is her Huai employment; 
and to do all other acts necessary and proper to despatch her 
for and on her intended voyage. 4 But his authority docs not 
extend to the procuring of any policy of insurance on the ship, 
either in port, pr for the voyage, without some express or im¬ 
plied assent of the owner. 6 

• 

tho necessity of treating with them is not the same, and where it is easier to . 
learti who is the person employed as factor, and how far his powor extends.” *1 
Domat, B. 1, tit. 16, § 3, art. 3, Strahan’s translation. In the Civil Law, the 
word Institor was sometimes used for agent generally. Cuicunque igitur negotio 
propositus sit Institor reete appellabitur. Dig. Lib. 14, tit. 3, 1. 5, Prelim.; 
Pothier, Pand. Lib. 14, tit. 3, n. 5. 

1 Dig. Lib. 14, tit. 1,1. 1, Prelim. 

8 Abbott on Shipp. P. 1, eh. 8, § 2, p. 69, (edit. 1829); 1 Bell, Comm. §§ 426, 
428, p. 410, (4th edit.); Id. pp. 503, 504, (5th edit) ; Story on Partnoibhip, 

§ 418 . 

8 See Abbott on Shipp. P. 1, ch. 8, § 2, p. f>9, (edit 1829) ; 1 Bell, Conun. 

§ 426 to 429, pp. 410, 411, (4th edit) ; Id. pp. 503, 404, (51h edit.) 

4 1 Bell, Oomm. §§ 426, 427, 428, pp. 410, 411, (4th odit); Id. pp. 508, 504, 
<9* edit.); 2 Kent, Comm. Lect 45, p. 157, (4th edit.); 1 Li verm, on Agency, 
78, (edit 1818.) ’ ’ 

reach v. Backhouse, 5 Burr. 2127; Paley on Agency, by Lloyd, 28, note 
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§ 30.’ Pifthly. Masters of Ships. This is a well known class 
of agents, pdssessing what some foreign Jurists have called the 
Exercitorial Power, in relation to the equipment, outfit, repair, 


(8) ; I<J. 108, 100; Abbott on Shipp, p. 1, eh. 8, § 2,p. 69; Id. § 8, pp. 76, 77; 
Marsh, on Ins. B. 1, ch. 8, § 2; Beawes (Lex Mercat. 47, 6th edit.)* has the fol¬ 
lowing description of the powers and duties of Ships’-IIusbands: “ Ships’-llus- 
bands, (says he,) a class of agents so called, whose chief employment in capital 
seaport towns, particularly in the port of London, is. to purchase xhe ship’s stores 
for the voyage; to procure cargoes on freight; to settle the terms and obtain 
policies of insurance; to receiv£the amount of the freight Jx)th at home and 
abroad; to pay the captain or master his salary, and disbursements for t^ie ship’s 
use; and, finally, to make out an account for all these transactions for his em¬ 
ployers, the owners of ships, to whom he is, as it were, a steward at land, as the 
officer bearing that name is, on board, when the ship is at sea.” Mr. JBcll gives 
»thc following description of their duties : “ The duties of the Ship’s-Husband are : 
1. To see to the, proper outfit of the vessel in the repairs adequate to the voyage, 
and in the tackle and furniture necessary for a seaworthy ship. 2. To have a 
proper master, mate, and crew for the ship, so that in this respect it shall be sea¬ 
worthy. 3. To sec to the due furnishing* df provisions and stores, according to 
the necessities of the voyage. 4. To see to*the regularity of all the clearances 
from the custom-house, and the regularity of the registry. 5. To settle the con¬ 
tracts, and provide for the payment of the furnishings, which are requisite in the 
performance of those duties. 6- To enter into proper charter-parties, or engage 
the vessel for general freight, under the usual conditions ; and to settle for freight, 
•and adjust averages with the merchant; and, 7. To preserve the proper certifi¬ 
cates, surveys, and documents, in case of future disputes with insurers or freight¬ 
ers, and to keep regular books of the ship.” 1 Bell, Comm. 410, § 428, (4th 
edit.) ; Id. p. 504, (5th edit) He then adds, “ His powers, where not expressly 
limited, may be described generally' as those requisite to the performance of the 
duties now enumerated. It may be observed, however, 1. That, without special 
powers, lie cannot borrow money generally for the use of the ship; though he 
may settle the accounts of the creditors for furnishings, or grant bills for them, 
which will form debts against tbe concern, whether he has funds in his hands ot* 
hot, with which he might have paid them. 2. .That, although he may, in the 
general case, levy the freight, which is, by the bill of lading, payable on the de¬ 
livery of the goods, it would seem, that he will hot have power to take bills 
for the freight, and give up the possession and lien over the cargo, unless it has 
been sd settled by charter-party, or unless he has special authority to give such 
indulgence.’ 3. That, under general authority as ship’s-husband, he has no pow¬ 
er to insure or tobind the owners for premiums; this requiring a special author- 


t ity. 4. That, as the power of the master to enter into contracts of affreightment 
is Superseded in the port of the owners, so is it by the presence of the ship’s- 
husband, or the knowledge of the contracting parties that a ship s-husband lias 
been appointed.” J Bell, Comm. 411, § 429, (41b edit.); Id. pp. 504, 505, (5th 
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management, navigation, and usual employment of the ship 
committed to their charge. 1 -The master of a ship is not, indeed, 
as the language of these Jurists might at first sight be thought 
to imply, for all purposes tS he deemed Exercitor Navis ; for that 
description properly applies only to the absolute owner, or to him 
who is thq hirer or employer of the whole ship for the voyage, by 
a contract with the owner, ( Dominus Navis,) or his agent, the mas¬ 
ter. 2 * The Blaster of the ship in our law answers exactly to the 
description of the Magister Navis of the civil law. Magistrwn 
navis accipere debemus cui totius navisxura mandata est. Magis- 
trurn autem accipimus , non solum , quemExercitor praposuit, sed et 
eum quem Magister . 8 And the master of the ship, by our law, as 
well as by the Roman law, possesses this power of appointing 
another person,* as master, in his stead, and of delegating his 
authority, as master, to him, not indeed in all cases, nor in all 
places ; but in cases of necessity, or sudden emergency in a for¬ 
eign port, in the absence of the owner or employer or of his 
authorized agent, whenever ft may be necessary and proper for 
the welfare of the ship, and the due accomplishment of the, 
voyage. 4 * * * Sometimes the master is also appointed supercargo, or 


1 Abbott on Shipp. P. 2, ch. 1, § 1; Id. ch. 2, §§ 1, 2, 4, 5, pp. 90-98, (edit 

1829); 1 Bell, Comm. 885, § 409 ; Id. pp. 505, 506, (5th edit.) 

9 Big. Lib. 14, tit. 1,1 1; Dig. Lib. 4,1. 9, §§ 1, 2; 1 Domat, B. 1, tit. 16, § 2, 
art. 1 to 4; Abbott on Shipp. P. 2, ch. 2, § 8, and note (</.) (edit. 1829 ) Ex- 
ercitorem autem eum di$imus, ad quem ob\entioncs ct reditub omnes perveniunt, 
sive is Dominus navis sit, sive a Domino navem per -averaionem conduxit, a el ad 

tempua, vel in perpetuum. Dig. Lib. 14, tit. 1,1.1, § 15; Pothier, Pand. Lib. 14, 

tit. 1, n. 1. The words, per aversionem conduxit, in this passage, mean a hiiing 
of the whole ship. See Pothier, ubi supra, note (1). In the foreign laws, and 
especially in the earl) maritime Ordinances, the master of the ship is often design 

nated as the Patron of the ship. He is generally so called in the Consolato del 

Mare. See also 1 Bell, Comm. B. 8, P. 1, ch. 5, §§ 1,432, p. 412, (4th edit.) ; Id. 
pp. 505, 506, (5th* edit.); 1 Stair, Inst, by Brodie, B. 1, tit. 12, §2 18,19; Post, 
§ 117 to 128, 294, 205, 815. 

8 Dig. Lib. 14, tit. 1,1.1, § 1, 5; Pothier, Pand. Lib. 14, tit. 1, n. 1; Abliott on 
Shipp ,'P. 2, ch. 2, § 8, note (p.), pp. 91, 92, (edit 1829) ; 1 Livcrm. on Agency, 
o|k. 2, pp. 70, 71, (edit. 1818); 1 Domat, B. 1, tit. 16, § 8, art. 3; 3 Kent, Comm. 

48, pp. 160,161, (4tb edit) 

s 8 $4e % Domat, B. 1, tit. 16, § 8, art. 3 ; 1 Bell, Comm. (4th edit) B. 8, ch. A, 
40 t, 438, p. 413, (4th edit.); Id. p. 505 to 508, (5th edit); Pothier, Trait4 de 
jp&art. Part n. 4$, 49. Thp Digest lays down the rale, that the owner or era- 
jjfyeriB bound fy the act of substitution, notwithstanding he has privately pro- 
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consignee of the cargo, in which case the rights and duties of 
the latter character are superadded to his ordinary rights and 
duties as master. But his acts as master, are at the same time 
to he treated as distinct from thos^as supercargo, as if the acts, 
appropriate to each character, were confided to different persons. 1 
Upon this subject we shall again touch hereafter. 2 But the full 
consideration of the rights, powers, *and duties of masters of 
ships appropriately belongs to the Jaw of shipping and navi¬ 
gation. 

§ 37. Sixthly. Partners. Partners are mutual agents of 
each other in all things’which respect the partnership busi¬ 
ness. And, accordingly, we find that generally the act of any 
one, in the name of all, or for the benefit of all, in their common 
business, is deemed obligatory upon all the partners. 3 But, here 
again, it may be remarked, that the proper consideration of this 
subject belongs to the law of partnership; and it may, for the 
present, be passed over, as it will occur in another connection 


hibitcd the master from doing the act Quid tumen, si sic magistrum prmposuit, 
ne almm ci licerit praeponere ? An adhuc Juliari Sentontiam adniitlimus, \iden- 
dum est. Finge, enim ct nominatim cum prohibuisse, Ne Titio majnstro utaris. 
Dicendum tamen erit, eo usque produccndam utilitatum navigantium. Dig. Lib. 
14, tit 1,1. 1, § 3, Pothier, Pand. Lib. 14, tit, 1, n. 3. Pothier on Charter Par¬ 
tied lays down the same rule. See the excellent truncation by Mr. Cushing of 
Pothier on Marit. Ooutr. p. 28, n. 43, and the note of the learned Editor, Id. 142, 
note 17, Who cites Kuricke to the same efTect Itoccus also asserts the same doc¬ 
trine. Sec Ingersoll’s Roccus, on Ships and Freight, note 4, p. 18; 1 Domaty B. 
1, tit. 16, § 3, art. 3; 1 Bell, Comm. p. 413, § 434, (4th edit.); Id. p. 503 to 508, 
(8th edit.) We have already seen, (ante, § 34, and note,) that a broad distinction 
is taken between the right ot the master of a ship to delegate his authority, and 
certain other classic of agents, such as Institorcs and Factors. 

1 Abbott on Shipp, by Story, P. 2, ch. 4, § 1, b, note (1), p. 134, (edit. 1829) { 
Kendrick v. DelaGeld, 2 Caines, R. 67; Earle v. Rowcroft, 8 East, 126,140; Cook 
u. Coramerc. Ins. Co. 11 John. R. 40; Crousillat v. Ball, 4 Hall. 294; The Vrou 
Judith, 1 Rob. 130; The St Nicholas, 1 Wheat. 417; 1 Li verm, on Agency, 72, 
(edit. 1818) ; 1 Bell, Comm. (4th edit) B. 8, P. 1; ch. 5, § 433, p. 418; Id. p. 
506, (3th edit.); 8 Kent, Comm. L8et. 46, pp. 159-164, (4th edit); 1 Domat, B. 
1, tit. 16, § 3, art 3; Williams v. Nichols, 13 Wend. R. 38. 

* Post, § lie to 123, 294 to 300, 497. 

t 3 The same rule was applied in the Civil Law. Si plurfcs nayem exeroeant, 
cum quolibet corum in solidum agi potest. Ne in plures advefsarios distringatur, 
qui cum uno contraxerit, Dig. Lib. 14, tit 1,1 1, § 25 ; Id. 1. 2: 1 Domat, B. 1, 
tit, 10, | 8, art. 6, 7; Pothier, Pand. Lib. 14, tit l,n. 10; Baring v, Lyman, 1 
Story, Rep. 396. 
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her&tfter. However, the rules applicable to it wilt b g^hRa} in 
most, if not in all respects, to be the same as those whhpnbgov- 
#W in deletion to other cases of general agency. 1 f 


CHAPTER IV. 

JOINT PRINCIPALS AND JOINT AGENTS. 

* 

* § 38. Let ns, in the next t place, proceed to the consideration 
of cases, where there are two or more Principals and two*or 
more .Agents. (1.) In regard to cases of two or more principals, 
it may be generally laid down, that if they have a several and 
distinct interest, no one of them can ordinarily appoint an agent 
for all the others, without the assent and concurrence of all of 
them. Thus, for example, if two persons, by a joint instrument, 
should consign two parcels of goods to a consignee for sale, the 
one being the owner of one parcel, and the other the owner of 
the other parcel; in such a case, rio joint interest, or joint agency, 
would be created; but the consignee would become the several 
factor of each owner; and of course the owner of one parcel 
could not give instructions to the consignee, whicli would bind 
both, unless by the express or implied consent*oi the other. 2 But 
this is true only upon the supposition that the consignee knows 
the facts ; for otherwise, he is at liberty to treat it as a joint con¬ 
signment for the benefit of both; and then the instructions of 


1 See Gow on Partn. ch. 2, § 2, p. 53 to 91, (edit. 1825) ; Collyer on Partu. 
B. 2, cfe. 2, § 1, p. 104; Id. B. 3, ch. 1, § 1 to 5, p. 211 to 240; 3 Kent, Comm. 
Lect. 43, p. 40, (4th edit.) ? Story on Partnership, § 101 to 125 ; Post, §§ 124, 
125. • 


* Sec Hoar v. Dawes, Dong. R. 371; Cpope v. Eyre, 1 ft. Bl. 37 *, United Ins. 
Co. v. Scott, l John K. 106 f In many caies where a factor becomes the ageift 

vh w&w»iM&e\)y V«n ttorc is a loss, it yn\\ to Ti)V' 

portioned among them all. Some cases to this effect are stated in Mali ne, Lex 

To' 0 ^ < ?° y ’ d \ Jure Mawt B ' 3 > ch. 8, § 4; 1 Liverm. on Agemy, 

I 2^pp. 85, 86, (edit. 1818 ) ; Corhes r Cumming, 7 Cowen, H. 154 { Poet, § 1 ? 9 , 
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ei^^i^pP) like the instructions of a partner, be binding upon 
the^dmkr) and both will become jointly liable to him for Mb 
cofemflissioiMl^and disbursement^. 1 

®§9. Upon the same ground, ||here different persons have 
separate and distinct, although undivided, interests in the same 
personal property, one of. them cannot appoint an agent for all. 
Thus, for example, one tenant in common of a chattel cannot* 
appoint an agent for both, to sell the property. 2 The same doc¬ 
trine *is equally true with regard to joint tenants of a chattel. 8 
But in (viseij of partnership the rule is different; for, as has been 
ahsendy intimated, each partner is treated, as to the partnership 
business, as the agent of all, and capable of binding all. 4 And 
each partner has an implied authority, at least ih eases where 
the business is ordinarily done through the instrumentality of 
agents, to appoint an agent for the firm. Thus, one partner 
hnay consign a cargo to an agent or factor, for sales and returns: 
and liis letter <}f consignment and instructions will bind the firm 
U$ that respect, although his partners may be ignorant of his 
f*5t§. This expansion of the principle of the delegation of a 
partner’s authority seems indispensable to the security and facil¬ 
ity of commercial operations. 6 

In cases of part-owners of ships, there is some peculi* 
arity in the law, growing out of the necessary Adaptations of it 
to the exigencies and conveniences of commerce. Part-owners 
of ships are tenants in common, holding* distinct but undivided 
interests ; and each is deemed the agent of the others, as to the 
ordinary repairs, employments, and busiuess of the ship, in the 
absence of any known dissent. 6 But if any part-owner dissents, 
the others cannot bind his interest by their aete as agents, at 
|§ast where the othfir party has notice of the dissent. A major¬ 
ity of the owners in interest have, however, a right to employ 

♦ 

1 Sec 1 Domat, 8.1, tit. 15, § 2, ait. 5. . 

8 bee Abbott on Shipp P. 1, tftr. 8, § 2 to 7, p 68 to 76 

3 See Comiu. Dig. Estate*, K. 1, 6. 

4 Ante, § 37; Story on Partnership, §§ 1, 101 to 125. 

a 5 Sue 8 Kent, Comm Leut. 43, pp. 41 44, 45, (4th edit.); Story on Partner 
ship, eh 7, §101 to 125. , 

0 bee 2 Bell, Comm.B. 7, eh. 2, §§ 4, 1222* 1228, p. 638, (4th edit); Id. 
pp. 65\ 066, (6th edit.) ; Story on Partn. § 412 to 440 ; Curling ». Robertaon, 
7 Mann. & Qr, 84140 # * 

▲assert. 
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in case the "minority dissent; and they 'may 
master of the ship, notwithstanding such dissent 1 
master so appointed will, virtute officii , become entitled to^bmd 
t£U the owners by his acts in^the ordinary busibess^ of the ipip, 
Unless tbe party dealing with him has notice of such dissent, 2 
0 V> the dissenting owners have, by proper proceedings in the 
"Court of Admiralty, placed themselves in a position not to be 
'deemed owners for tbe voyage, undertaken by the majority. 8 

f 41. The civil law adopted a policy substantially the same. 
If there were several owners or employers of a sty ip, each of 
them was liable in solido, and not merely in proportion tennis 
share, for all the acts of the others in relation, to tfye common, 
concerns of the ship; and the master was treated as the com* 
mon agent of all, and entitled to bind all. Si plures navem ex- 
erceant , cum quolibet eorum in solidum agi potest. Nec qmcquam 
facerc, quotum qyisque portionem in nave habeat; eumqite qiti prtp- 
stiterit, societatis judicio a cceteris con’seruturum . 3 4 * * * , Sed si pbtires 
exerceant , unum autem dr numero suo mag strum faucerint , hujus * 
nomine in solidum poterunt convening And this rule applied not 
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1 Abbott oo Shipp P. 1, eh. 8, § 2 to 9, p. 68 to 77, and notes t <t Amor. edit. 
1829; Id. F. 2, ch. 4, §§ 1, 6, note to p. 133; 1 Bell, Comm B 3, P 1, ch» 5, 
§ 433, p. 412, (4th gdit), Id pp. 506, 507, (5th edit), bton on Partnership, 


§ 418 to 452. 
2 Ibid. 


3 Abbott on Shipp P. 1, ch* 3, § 4, pp 70-72, 71, note (1), (Amir edit 1829); 

Id P. 2, ch 2, § 2, pp 90, 91; Story on Partnership, § 427 to 440 • 

4 Dig. Lib. 14 tit. 1,1 1, § 25 , Id. 1. 2 1 3,1. 4, § 1; Pothier, Pand Lib. 11, 
tit. 1, n. 10, Potlner on Oblig n. 450. 

« Dig. Lib. 14, tit. 1,1 1, § 1; Id. tit. 3, L 13, § 2, Pothier, Pand. Lib 14, tit. 

1, n. 10,11,13; Id tit. 3, n. 19, Ileinecc. ad Pand P Lib. 14, tit 1. § 140; 

1 Voet, ad. Pand. Lib 14, tit 1, § 5, 1 Doraat, B. 1, tit. 16, § 3, art. 6, 7 x Eisk" 
Inst. B. 3| tit 3, §§ 43,45. There are some real or apparent exceptions to the gen¬ 

erality of the rule, tor it is said, almost in the same connection; Si tamen plures 
per se navem exerceant, pro portionibus exerutionis convenifntur; neque <>mm 
ravicem sui magistri videntur. Dig. Lib. 14, tit, 1,1. 4; 1 Domat, J3 1, tit 10, 
§ 3, art. 7. Jfiorn this passage it would seem, that although each was liable fbi 
the whole cfbrge, where tbe contract was made by a master appoint! d on Ik half 


of all} yet, where they all acted id the ship’s business without an) maslci, each 
Wm liable Only for his share or proportion. Probably this was applied to cases, 
party, dating with them, knew the several interest of each, and con- 
*ith oaclj^i regard to lus share only. Voet, in commenting upou this 
ygrtfr* ihMWlMdng language. Nisi singula per se ng cm exerceant sine 
jtfHwilatfrfiiitoriMafe enim; quia invicem sox maeisti# non sunt, urn 
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only f^cabes %f contracts made by the master with strangers, 
but in contracts made with one of the owners or employers. 
Sijtmus exj his Exercitoribus cum magistro navis contraxerit, 
\e cum alii* JE^ercitoribus potent* 1 • 

(2.) In regard to two or more ^agents. It is a general 
nil# of the common law, that where an authority is given by die 
act of the principal 2 to two or more persons to do an act, the 
act is valid to bind the principal, only when all of them concur 
in doing it; for the authority is construed strictly, and the power 
is understood to be joint and not several. 3 Hence it is, that if 
a-letter of attorney is made to two persons, to give or to receive 
livery, both must concur in the act, or the livery is void. 4 So, 
if an authority is given to two persons jointly to-sell the prop¬ 
erty of the principal, one of them cannot separately execute the 
authority. 6 Indeed, so strictly is the authority construed, that if 
it be given to three persons jointly and severally, two cannot 
properly execute it; but it must be done by one, or by all. 6 


w 

bus Exercitionis singuli eonveniendi Joront 1 Voet, Comm Lib. 14, tit l, § 5. 
See also Pothier, Pant! Lib 14, tit. 1, n 10, 11; Eisk lust B. S, tit 3, § 45, 
n. IS. Among the maritime nations of the Continent, Heine<uus seems to think 
that the rule, that all the employers shall be liable in solido, dpes not prevail 
(vix datur), at leant that it does not prevail in Holland. Ileincuc. ad. Pand. P. 
tih, Lib. It, tit. 1,§ 142. See Pothicr on Oblig. n. 450, 151 ; Ersk. Inst B. 3, 
tit. 3, § 45. , ^ 

1 Dig. Lib. 11, tit. 1,1. 5, § 2; Pothier, Pand. Lib. 14, tit 1, n. 9-11, 13. 

9 It'is otherwise as to an authority conferred b_\ law. Jewett v. Alton, 7 N. 
Hatnp 253; Scott tx Detroit Society, 1 Dougl. (Mich.) 119; Caldwell i\ Har¬ 
rison, 11 Ala. 755. 

3 lnhab. of Parish in Sutton t>. Cole, 3 Piet. R. 232; Damon ®. Inbab. of 
Granb}, 2 Pick. R. 315 ; Kupfur v. Inhab. of South Parish iu Augusta, 12 Mass. 
R. 185; Low t\ Perkins, 10 Verm.* R. 532; Despatch Line of Packets v. Bel¬ 
lamy Manufacturing Co. 12 N. Hamp. 226; Post, § 189a, Woolsey v Tomp- 

'kins, 23 Wend. 324; Johnston r. Bingham, 9 Watts & Serg. 56. Heard t\ 
March, 12 Cush. 580 ;^Cross v. The United States, 24 Boston. Law Rep.^4. 

4 Co. Litt. 49 b, 112 b, 118, and Harp. n. 2, Id. 181 b: Couv Dig. Attorney, 
C. 11; Green v. Miller, 6 John. R. 89. 

a Copeland v. Merch. Ins. Co. 6 Pick. R. 198; Post, § 139 a. , 

® Co. Litt. 181, b; Com. Dig. Attorney* C. 11; 2 Roll. Abridg. Feoffment, p. 8, 
1. 40; Bacon, Abridg. Authority* C. See Guthrie v. Armstrong, 6 B. &^ld. 
628. This doctrine i& regularly true in relation to private ageqpies only; for in 
public agencies an authority executed by a majority would be held obligatory, 
«|d a good execution of it. Lord Coke (Co. Litt. 181 b.) take* notice of this 
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J^uwever; the idle of interpretation it not So'*||id, to t over¬ 
come tWfe apparent intent of the party, if the Words An he so 
construed, as to reach the case. Thus, if an authority bo given 
to A. and«iB., or either of them, a joint execution, or A $eWSral, 
execution by either of them, will be a valid execution pf ft. 1 
So, a power of attorney by a party to fifteen persons'named 
therein, as his attorneys, “jointly and separately for him and In 
bis name, to sign and order all snqfi policies as they, his said 
attorneys, or any of them? should jointly and separately think 
proper, has been held to make a policy, executed by four of these 
persons, binding upon the principal. 2 [But an authority to B. 
and A. B. to use the principal’s name as an indorser, can be ex¬ 
ecuted only by the two persons jointly. 8 ] 

§ 43. The same strictness in principle, although not perhaps 
the same strictness in the construction of the language of the • 
authority, prevailed in the civil law; for in that law the agent 
vras bound to follow the terms of the agency. Dili a enter Jmes 
mandati custodiendi sunt . 4 Conditio antt m proposition is servanda 
eat. Quid enim , si certa Icq c, vel interventn eujusdam person 
vel subpignore , voltnt turn to <ontrahi , vel ad certam rem; acquis - 
simum erit , id servari , in quo propositus est. r ' And if the author¬ 
ity waB delegated to several, crto was to be taken to uncertain 
whether all were required to act together, or whether one alon^ 
might act; for otherwise the act of one would be void, lit //i, si 
plures habuiP lnstitorcs ; vel cum omnibus suntil contrahi roluit , 
vel cum, uno solo. b „ 


distinction and says* “ Second^, there is a diveisitj between authorities ueat< d 
by the party for private causes, and authority r 1 eateil by law, fui execution o( 
justice.” 1 Roll Abridg 829, 1. 5; (5om. Dig I Korney, V. 15, Rat Abridg. 
Authority, C. See also Green v. Miller, 6 John R 39, Grindlev v Barker, 1 
Bos & Pull 229, 234, The King v Beeston, 3 T Rep. 692; Sprague t>. Bailey, 
19 Pick. 436; Williams v. Lunenbuigh, 21 Pick. 75, Margin v Lemon, 26 Conn. 
192; Jrople o. Batchelor, 28 Batbour, 311. 

1 Co Litt 49 b; Dyer, R. 62. % * 

8 Guthrie v. Armstiong, 5 B & Aid 628. * 

3 Union Bank v Beirne, 1 Gratt. 226. 

4 Dig. J^ib. 17, tit. 1,1. 5 ; Post, §§ 70, 87, 88, 174. 

■Dig Lib 14, fit. 3, 1 11, § 5; Pothier, Pand. Lib 14, tit 8, n. 16; Post! 
# 70,174. a 

■ Dig. Lib. 14, tit. 3,1.11, § 5; Pothier, Pand Lib. 14, tit 3, n. IS; l Doing, 
ft, 1, tit 16, | 8, art ‘14 i 1 Stair, Inst, by Brodie, B 1, tit. 12, § 13. % 
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1 1 44 ^t*a^hdwgh the rule of the common law.is thus strict,* 
yet ills not inflexible, and in commercial transactions a more lib- 
interpretation in favor of trade is admitted, as thereby public 
/teg^Mente, as well as general convenience, is best consulted. 1 
Heficcj. it is, that, in cases of a joint consignment of goods for 
sale^to.two factors, (whether they are partners or not,) each of 
them is^ understood to possess the whole power over the goods 
for the purposes of the consignment; for it has been well said, 
tfayat every consignment to two factor* jointly, imports a consent 
by the consignor for them to trust one another; and to deliver 
over the goods from one to the other for the purpose of sale. 2 
On the other hand, such joint factors are co-obligor8, or co-con¬ 
tractors, and, as such, aTe jointly accountable, and answerable for 
one another for the whole. 3 And this rule i* in entire coincidence 
with the civil law, which ‘makes joint factors and other agents 
responsible in solido for each other. Duobus quis mandavit neg-o- 
tiorum admin iatrationem. Qua sit um est , an unmqttisque n^andati 
judicio in solidupi teneatur ? I&kpondi, vnumquemque pro solido 
cbnvcniri debere , dummodo ab utroque non amplius debxto exiga- 
tur .< 


CHAPTER V. 

* 

APPOINTMENT or AGENTS. 

# 

§ 45. In the next place, let ns proceed to the consideration of 
the various inodes in which agents may be appointed, and the 
nature and extent of the authority, which is, or may be, conferred 
'(fa them. An agency may be create^ by the express words or 

——— » 

1 See French v. Wee, 24 Pick. IS. An authority to feeveral assignee* to re¬ 
ceive money on a debt due to their assignor may be exercised by one assignee it^ 
behalf of all. Heard v. Lodge, 29 Pick. 59. 

* Godfrey v. Saunders, S Wilt 94, 114. See Willett v. Chambers, Cowp. R. 
814. See 1 Stair, In«<t by Brodie, Bk 1, tit. 12, $ IS. 

8 Godfrey p. Saunders, 3 Wila. 94,114. 

* Dig. Lib. 17, tit 1,1. 60, § 2; Pothter, Pand. Lib. 17, tit l,n. 24; 1 Domes, 

__ UK $ 3, art 18; 1 Stair, Inst by Brodie, B. 1, tit 12, Jf 18,14, 
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|jfee principal, or it may be implied to |jia%coritfetet aftia 
a^llieecctice. So, also, the nature and extent of th%at$$wity 
Of an agent may be expressly given by a solemn^ or tu^Jftiad^Mpn 
instrument, or it may be implied or inferred firpm 

§ 46. First As to the modes of appointment of an 
It is sometimes laid down in our books, that the deleg$tku!i %f 
authority to an attorney, or agent, should be by a deed qt instru¬ 
ment under seal, for the reason, that it may appear, that thb At¬ 
torney or substitute had a commission or power to represent tjje 
party; and also, that it may appear, that the authority has been 
, well pursued. 1 But this, as a general rale, is manifestly incor¬ 
rect ; and especially in regard to commercial transactions, where 
most matters of agency are transacted by informal instruments, 
or by verbal or implied delegations of authority. 51 

§ 47. The general rule iAay, indeed, be lajtf down the other 
way; that an agent or attorney may ordinarily be appointed by 
fferol, |p the broad sense of that term at the common law; that 
is, by a verbal declaration in wAing, not under seal, or»by acts 
and implications. 3 And it is absolutely indispensable for‘the 
exigencies of commercial business, that the rule should be, soj 
for otherwise, the most ordinary trang&ctious, as well between 
persons in the same country, as between .persons in foreign coun¬ 
tries, would be greatly embarrassed, if not entirely obstructed. 
Thus, for example, if no one could* sign or negotiate a promis¬ 
sory note, or bill of exchange, or sell or buy goods, or write a 
letter, or procure a policy for another, unless by a formed author¬ 
ity under seal, the occasions for the multiplication of such instru¬ 
ments would be almost innumerable; and would retard, at every 
step, the operations of merchants, and their factors, and clerks 
and other agents. The wisdom of the common law, therefore, 
has adopted and followed the rule on this subject prescribed la 
the civil law; and haf allowed the authority to be conferMf& 
verbal delegations, by informal writings, and by implication as 


1 Bac. Abr. Authority , A. See also Co. Litt. 52 a; Com. Big. Attorney, C. 5. 

* 3 Chi tty ©a'Cbftua. and Manuf. 194,195; 1 Liverrn. on Agent*), oh. 2, § 3, pp. 
Wh-87, (edit 1416); Long v. Colburn, 11 Mass. B. 97, 93; Post, §§ 54, 55, 84 to 

m. 

<PS Chittj*ifex Com. and .Manuf. 5; Id. pp. 194, 195; Kann v. Hughes, 7 T. It 
W- 
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<# BjF deeds, procurator constitutes vel coram, vel per nun- 

S vei per eflUtohm. 1 The plain reason is, that -all, which 
to be required in ordinary cases, is the proof of the con- 
*WW^of the principal, ’Obligatio mandati consensu contrahentium 
pQQsistit. 2 * 

*§r48. There are a few exceptions to thecule, proper to be con¬ 
sidered, which seem, however, to have their true foundation in 
t]|0 Strict principles and solemnities, required by the common law 
id regard to the transfer of real estate, and to the creation of for¬ 
mal obligations and covenants under seal, rather than in any en¬ 
larged public policy, applicable to the business and concerns of 
modern society. 

One exception is, that, whenever any act of agency is 
required to be done in the name of the principal under seal, the 
authority to do the act must generally be conferred by an instru¬ 
ment under seal. 3 Thus, for example, if the prmcipa? should 


1 Dig. Lib. 3, tit 3,1. 1, § J ; Pothier; Pand. Lib. 3, tit. 3, n. 3 . 1 Dnmat, 13. 1, 
tit 15, § 1, art 5. * . 

* Dig. Lib. 17, tit. 1,1 1; Post, § 87 , 1 Stair Instit. by Brodie, B. 1, tit IS, 
§12. 

* Co. Litt 48 b, and Harg. f^to (2); 2 Roll. Abridg. 8, pi 4 , Coombe's case, 

8 Co. Rep. 75, 77-, Harrison r. Jackson, 7 T. R. 207 j l’ak-v on Agency, by 
Uoyd, 157, 358; 3 Chitty on Contm. & Manuf. 105, Damon v. lnhab. of Gran¬ 
by, 2 Pick. R. 345; 3 Kent, Comm. Loot 41, p. 613, (1th edit); Banorgee t>. 
Ilovey, 5 Hass. R. 11; Reed v. Van Os t rand, 1 Wend II. 424 , Hanford v. Mc¬ 
Nair, 9 Wend. R. 54, Blood v. Goodrich, 9 Wend. 68; Blood r Goodrich, 1* 
Wend. 525; Cooper r. Rankin, 5 Binn. ; Gordon i Bulklej, 14 Scrg. & 

Rawlc, 331; Ilnntcr v. Parker, 7 Mees. & Weis. 322, 843, WelK v. E\ans, 20 
Wend. R 251 , McNaughtbn v. Partridge, 11 Ohio 1L 223 ; Cuminings n. Cassilly, 5 
B. Munroe, (Kentin k},) R. 75; Post, §§ 212, 232; Hibblewbitc r. McMonne, 6 
Hoes. & Weis 200, 21 4, 215. In this larft ease, the instrument was exeruted by 
the grantor, and a blank was left for the nam<^»f the grantee, whose name was 
gUMa by an agent appointed, by parol; and it was Aid, that the instrument 

bei a use the appointment was not made hs deed. Mr Baron Parke, in 
declaring the opinion of the Court, said : “ Assuming, *then, the instrument to 
be a deed, it was wholly improper, if the name of the vendee was l^t out; and 
to allow it to be afterwards filled up N|r an agent appointed by parol, aud then 
delivered in the absence of the principal, as a deed, would be a violation of the 
principle, that an attorney, to execute-and deliver a deed for another, must him¬ 
self be appointed by deed. The only ease cited in fas or of the validity of a deed 
in blank, afterward# filled in, is that of Texira v. Evans,* where Lord Mansfield 
held* that a bond wa4 valid, which was given, with the name of the obligee and 
ip blaak, to a broker to obtain money upon it, and be borrowed a sum from 
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atpietize an agent to make a deed in his name, he meat confer 

the authority on the agent by a deed. 1 A mere'uoseaied writing 

a 


. the plaintiff, and then inserted his name and the sum. Bat this case is jtrstly 
* questioned by Mr. Preston, ih his edition of Shepp. Touch. 68, * as it assumes 
there could be an attorneyewithout deed; ’ and we think it cannot be considered 
to be law. On the other hand, there are several authorities, that fui instrument, 
which has a blank in it, which prevents it from having aqy operation, when it is 
, sealed and delivered, cannot become a valid deed by being afterwards filled up. 
In Coin. Dig. Fail, A. 1, it is said, — ‘If a deed be signed and sealed, and after* 
wards writtep, it is no dee'd.’ To the same effect is Shepp. Toueh. 54. In WeekS 
v. Maillardet, the instrument had nothing to operate upon, as it referred to % 
schedule as annexed, which was not annexed at the time of execution; and it 
was held, that the subsequent annexation, in the absence of one of tho parties, , 
did not give it operation as part of the deed. So, where a bail "bond was exe- , 
' cuted, and a condition afterwards inserted, it was held bad as a bail bond. Fow- 
ell v. Duff^ The cases cited oil the other side were all of them distinguishable. 
In one, Hudson v. Revett, a blank in a part material was filled tip; but having 
been done in the pr< senre of the party, and ratified by him, it was held that there 
Ira? evidence of redelivery. In another, Doe v. Bingham, the blanks filled up 
were in nq respect material to the operation of the deed, with resjfect to the 
party who executed before they were filled up, — as to him the deed was com¬ 
plete. In a third, Mhtson v. Booth, the point decided was, that a complete bond 
was not rendered void by the subsequent additg^i of another obligor with the 
assent of all parties. It^is unnecessary to go through the others which were cited 
on the argument. It is enough to say that there is none that shows that an in¬ 
strument, which, when executed, is incapable of having any operation, and is no 
deed, can afterwards become a deed, by being completed and delivered by a 
stranger in the absence of the party who executed, and unauthorized by instru¬ 
ment under seal. In truth, this is an attempt to make a deed transferable and 
negotiable like a bill of exchange or exchequer bill, which the law does not per¬ 
mit.” In America, there has been 4 some diversity*of opinion expressed on this 
latter poiift; and it has been held in some of‘our courts, that a subsequent parol 
ratification would give validity to a deed, either executed in blank and filled up 
by the agent, or executed by anagont without authority, and then ratified by the 
principal by parol. See Skinner i>. Dayton, 19 John. R. 512; Cady v. Sbeftjtord, 
11 Pick. R 400; Gram v. Seton, 1 Ilall, R. 262. See these cases citeomorO 
-fully in Story on PartneAhip, § 122, note; Post, §§ 242, 252. But in every such , 
case it’is stifl held to be indispensable, that the instrument should be expressed in 


apt words so as to bind the principal; fat if it purports to be th,e deed of the 
agent in his own name, acting for his principal, no ratification, either by parol or 


jg&trwise, will make it the deed of tho principal. Wells y. Evans, 20 Wend. R. 
'Hi} Post, §§ $164 a, 450. 


» Worfall e. Munu, i*Seldon, 229. [But the authority of an agent to make a 
ctofcaet that ibis principal will convey land need not be udder seal, nor even in 
wtMa» Riley v. Minor, 29 Missouri, 4S9.1 
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will not be sufficient to make the execution of the deed by the 
agenl valid at law; although a Court of Equity might, in such 
a case, compel the principal to confirm and give validity to the* 
deed. 1 The gipund of this doctrine seems to be, that the power 
to execute an instrument under seal should .be evidenced by an 
instrument of equal solemnity; 2 by analogy to the known maxim 
of the common law, that a sealed contract can only be dissolved, 
or released 8 l5y an instrument of as high a dignity or solemnity; 

* 

1 Harrison p. Jackson, 7 T. R. 208 ; Horsley v. Rush, cited ibid.; Williams v. 
WaM>y,.4 Esp. Rep. 220; Steiglilz w. Egginton, Holt, N. P. R. 141; BerkleJ v. 
Hardy, 5 B. & Crcssw. 855; Hanford v. McNair, 0 Wend. R. 51; MeNaugbten 
v. Partridge, 11 Ohio R. 228; Ledbetter ». Walker, SI Ala. R. 175. 

* «Ibid; S Chitty on Comm.A Manuf. 195. ' m 

8 [In Brookshire v. Brookltire, 8 Iredell, 74, it was held that a power of attor¬ 
ney, although under seal, might be revoked by parol. Nash, J., said: “ It is not 
denied by the plaintiff, fhat, in this ease, it was within the power of tjie defendant 
to put an end to his agency, by revoking his authority. _ Indeed, this is a doctrine, 
bo consonant with justice and common sense, that it requires no reasoning to 
prove it. nut he contends, that it is a maxim of the common law, that every 
instrument must be revoked by one of equal dimity. It is true an instrument 
under seal cannot be released or discharged l>y*an instrument not under seal or 
by f parol, but we do not consider the rule as applicable to tie 1 revocation of, 
powers of attorney, especially to such an one as wc are now considering. The 
’ authority of an agent is conferred at the mere will of his principal, and is to be 
executed for his benefit; the principal, therefore, has the right to pul an end to 
the agency whenever he pleases, and the agent has no right to insist upon acting, 
when the confidence at first reposed in him is withdrawn. In this ease, it was 
■ not necessary to enable the plaintiff (o execute his agency, that his power should 
be under seal; one by parol, or by writing of any kind, would have been suffir 
cient; it certainly cannot require more form to revoke the" power than to create 
it. Mr. Story, in his Treatise on Agency, page 606, lays it down that the revo¬ 
cation of a power may be, by a direct and formal dtclaration publicly made 
known, or bj r an informal writing , or by parol ',%r it may be implied from cir- 
cumstpfeces* and he nowhere intimates, nor do any of the authorities we have 
looked into, that when the power is created by deed, it must be revoked by dedti. 
And, as was before remarked, the nature of the connection between the prin¬ 
cipal and the agent seems to be at war with such a principle. It is stated, by 
Mr. Story, in the same page,.that an agency may be revoked by implication, 
and all the text-writers laydown the same doctrine. Thus, .if another agent is 
appointed to exaeute powers, previously intrusted to some other person, it is a 
revocation, in general, of the power of the latter. For this {froposition, Mr. 
Story cites Copeland o. The Marine Insurance Company. 6 Pick. 195). In that 
case, iff was decided that a jlbwer, given to one Pedrick to sell the interest of his 
principal in a vessel, was rev oked by a subsequent letter of instruction to him and 
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— Eodem tnodo, gho oritur, eodem modo dissofaetur. 1 [Whether 

an instrument, to which an agent has unnecessarily affixed a seal, 
•is binding upon the principal, when the agent’s authority is not 
under seal, is left* in some .doubt upon the* authorities; but the 
reason of the thing seems to be in favor of its validity as a sim¬ 
ple contract. 2 ] ’ » 

§ 50. The common law, however, has not entirdy followed out 
the principle of this exception; for it does not require, that an 
authority to an agent to sign an unsealed paper, or a written 
contract, should alscT be by a writing. Thus, for example, an 
agent may, by a verbal authority, or by a mere implied author - 1 
ity, sign or indorse promissory notes for another. 3 And, t ven 
______ _ _ _ __ * 

the master to sell. As then, an agent maj he anointed by parol, and as the 
appointment of a subsequent agent supersedes and revokes the powers previously- 
granted to another, it follows, that the power of the latter, though created by deed, 
may be revoked by the principal, by parol. But the case iu Fiekcring goes fur¬ 
ther. The case does not state, in so many words, that the power granted to Ped- 
riek was under seal, but the facts set forth in the case show that wasMfc fact; and, 
if so, is a direct authority in tin's case.”] 

* l Bac. A hr i tig. 7?r h use, A. 1 * fteal 0 . Sheaflield, Cro. Jac. 254; 2 Saund. lb 
47; Williams’s note (1.); Havford ». Andrews, Cro. Eliz. 697. The chil law 
seems to have acted throughout upon this principle, as to the dissolution of con¬ 
tracts, although not as to the ereatiou of agencies. Nihil (says the Digest), tam’ 
uaturale est, qnam eo genere quidquo dissolverc, quo colligatum est. Idco ver- 
borum obligatio verbis tollitur; nudi consensus obhgatio eontrario consensu dissol- 
vitur. Dig. Lib. 50, tit. 17,1. 35. See also Potliier on Oblig. by Evans, n. 571 
to 580. Prout quidque coutractum est, ita et solvi debet; utcum re contraxeri-. 
pans, re solvi debet. Dig. Lib. 46, tit. 3,1. 80. Pothier, Pand. Lib. 50, tit. 17, n. 
1888. Et cum verbis aliquid coAraximus. vel re, vel verbis, obligatio solvi de¬ 
beat; verbis, veluti cum acceptum protui^ori fit ; re, vcluti cum solvit, quod 
promisit. ..Eque cum eniptio, vel venditio, vel locatio contractu est; quoniam 
consensu nudo contrahi potest,%tiam dissensu eontrario dissolvi potest. Dig. Lib. 
46, tit. 8, 1. 80 ; Post, §§ 51,125. * 

* 8 See Cooper v. Rankin, 5 Binney, 618; Worrall v. Munn, 1 Selden, 229; 
•Despatch Line v. Bellamy Man. Co. 12 N. II. R. 205 ; IJuulci 0 . Paiker, 7 M. 
& W. 322; Randall* w. Van Vecliten, 19 Johns. 61; Mitchell v. St. Andrew’s Bay 
Land Co. 4 Florida, 200; Wood v. Auburn & Rochester Railroad, 4 Sc Id 167; 
Ledbetter 0 . Walker, 31 Ala. R. 175 ; Bates v. Best, 13 B. Monr. 215. But see 
Baker i». Freeman, 35 Maine, 485 ; Wheeler v. Nevins, 84 Maine, 51. 

3 Paley on Agency, by Lloyd, 160, 161; Anon. 12 Mod. 564 ; llawson 1 . Cur- ■ 
tis, 141 HI- 456. in Vanhorne v. Frick, 6 Berg. & liawle, 90, the Supreme Court' 
of Penile) lvariia held, that a sale of lands, made b)*an agent under a parol au¬ 
thority, is void. 
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where a statute, such as the Statute of Frauds, requires an in¬ 
strument to be in writing, in order to bind the party, he may, 
without writing, authorize an agent to sign it in his behalf, un¬ 
less the statute positively requires that the authority also should 
be in writing. 1 So, where an agreement is in writing not under 
seal, it may be dissolved by parol'. 2 

§ 51. And^jris very exception, as to instruments under seal, 
has an excepWn introduced into its generality; for although a 
person cannot ordinarily sign a deed for and as the agent of 
another, without an authority given to him under seal; 3 yet this 
,is true only in the absence of the principal; for if the principal 


^ 1 Coles v. Trecothick, D Yes. 250; 2 Kent, Comm. Lecl. 41, pp. 613, 614, (4tli 
edit.); Higgins v. Senior ,8 Mees. & Weis. R. 844 ; Post, §§ 269, 270; Brookshire 
v. Brookshire, 8 Ired. 74. Ih the work of Mr. Palcy on Agency, as edited by 
Mr. Lloyd, the rule and the distinction are stated in very clear terms. “ For 
the purposes described in the 1 st, 2 d, and 3d sections of the Statute of Frauds, 
that is, for the purpose of making and (gating leases, estates, interests of free¬ 
hold, or terms for years, or any gneertain interest, other than leases under three 
years, in messuages, manors, lands, tenements, or hereditaments, by an agent, 
or for surrendering the same, (except copyhold interests,) the authority of the 
agent must be in writing. But for the purposes described by the fourth section, 
viz ., 1 to charge executors or administrators out of their own estates ; or to charge 
any for the debt or default of another; or upon an agreement in consideration 
of marriage; or upon any contract or sale of lands, tenements, or hereditaments, 
or any interest in or concerning them; or upon any agreement not to be per¬ 
formed within a year; * although the several agreements recited must be in writ¬ 
ing, signed by the party, or his agent thereunto by him lawfully authorized, the 
authority is ri^t required to be in writing. And therefore the authority to con¬ 
tract for a lease, or other interest in land, need not be in writing, though the 
authority to sign the lease, or instrument, by which the. interest passes, must be 

• so. Neither does the 17th section, relating to the sale of goods above £10, which 
requires a note or memorandum in writing, signed by the parties to be charged, 
or their agents thereunto lawfully authorized, make it necessary, that'the author¬ 
ity should be in writing.” Paley 911 Agenc'y, cb. 3, pt. 1 , § 1 , n. 3, p. 158 to 160, 
(®dit. 1833,) by Lloyd ; 2 Kent, Comm. Lect. 41, ‘p. 614, (4th edit.) 

2 Legal v. Miller, 2 Ves. 299; Coles v. Trecothick, 9 Vos. 250* Mortlock v. 
Bpller, 10 Yes. 311 ; Slmw v. Nudd, 8 Pick. II. 9 ; Botsford v. Burr, 2 John. Cb. 
R. 416; Clihan v. Cooke, 1 Sch. & Lef. 22 ; Ante, §49; Post, §§ 242,252; Story 
on Partn. § 117 to 122 ; Gow on Partn. eh. 2 , § 2 , p. 58 to 60, (3d edit.) 

3 But see Cady v. Shepherd, 11 Pick. 400, cited ante, § 49 ; and post, §§ 242, 
252, which is the other way. The doctrine, however, in RibblewWte v. McMor-’ 

#ne, 6 Mees & Welg. 200 , 21 ^, 215, is strongly in support of the text, and indeed 
seems firmly established, not only in England, but in most of the States of the- 
Union. 2 Kent, Comm. Lect. 41, p. 614, (4th edit.) 



48 


AOENCT. 







is present, and verbally or impliedly authorizes the agent to fiat 
bis name to the deed, it becomes the deed of the principal; and 
it is deemed, to all intents and purposes, $s binding upon him, 
as if he had personally sealed and executed it. 1 The distinction 
may seem nice and refined; but it proceeds upon the ground, 
that where the principal is present, the act of signing and seal¬ 
ing is to be deemed his personal act, as much a|ri£ he held the ' 
pen, and another person guided his hand and prlSsd it on the 
seal. . . f ' 

§53. Another exception founded upon the strict notions of 
the old common law, is, that the agent of a corporation must 
ordinarily receive his appointment to do any act .for the corpora¬ 
tion by an instrument under the common seal of the corpora* 
tion; for, (it has been said,) a corporation cannot otherwise sig¬ 
nify its assent to the agency, or the act, than under its common 
seal. 2 But this doctrine, although perhaps regularly true under 
the old common law, in regard to the solemn acts of corpora¬ 
tions, which by that law, are incapable of acting, except by 
some consent or act made known through its common seal, has 
been greatly modified in modern times, and especially in rela¬ 
tion to corporations created by charters of the crown or govern¬ 
ment, or by statutes. In cases of this sort, as the powers of the 
corporation to act depend essentially upon the modes pointed 
out by the charter, it is very clear, that an agent, appointed by 
the trustees, or directors, or other functionaries of the corpora¬ 
tion, pursuant to the. charter, would have full capacity to bind 
the corporation by a written vote. 3 * * & And as the appointment 


1 Ball v. Dunslerville, 4 T. Rep. 313,*814; Lord Lovelace’s ease, W. .Tones, 
ilep. 208; Hibblctvhitc w. AleMorino, G Alecs. & Weis. 200, 214, 215; Gardner 
v. Gardner, 5 Cush. 483; King v. Longnor, 4 If & Ad. 047 ; 1 Nev. & Man. 576. 

2 Cornyn’s Dig. Franchise, F. 12, F. 13; I’alcy on Agency, by Llo\d, (8d 
edit.) 155, 15S ;• East London Water Works Company v. Bailey, 4 Bing. R. 283, 
286, 287. 

3 See Smith t?. Birmingham Gas Company, 1 Adolph. & Ell. 525; Bates v. 

Bank of State of Alabama, 2 Alabama R. 245, N. S.; Osborn v. Bank of United 
States, 9 Wheat. R. 738 ; 2 Kent. Comm. Lect. 33, p. 288 4o 291, (4th edit.); 
East London^ater Works Company v. Bailey, 4 Bing. R. 283 ; Slark v. Iii«rh- 
gate Archway Company, 5 Taunt. R. 792; Broughton v. Alanehester Water# 

^ Wfijl'ks Company, 3 Barn. & Aid. 12 ; Murray v. East India Company, 5 Barn. 

& AR i Mayor, &e., of Ludlow v. Charlton, 6 Mees. Ik Weis. 815 ; London 
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.'of Hfi agent may not always be evidenced by the written vote 
of such functionaries, it is now the settled doctrine, at least in 
America, that it may be inferred and implied from the adoption 
o/lrecognition of the acts of the agent by such functfonaries, or 
by tlie corporation. 1 Thus, for example, if the cashier of a bank 
should openly act as such in all the common transactions of the 
bank, with tte full knowledge and assent of the directors, his 
acts would ne obligatory upon the bank, although there might 
■be no written vote on record to establish his appointment. 2 

§ 53. Indeed, in England, the rule itself has been subject to 
some relaxations from very early times. Thus, for example, it 
has been held, that for conveniency’s sake, a corporation might 
act, in some ordinary matters, without seal; as to retain a but¬ 
ler, or a cook, or a servant. 3 And the Courts have recently said- 
that in cases of great necessity, they will imply an exception to 
the common rule; as for example, where a corporation has 
wrongfully received the plaintilf’s money. 4 So an agent, by 
an authority under seal, might bind the corporation by his agree- ' 
meat not under seal, if the agreement were within the scope of 
Ijis authority. 0 In America, the general doctrine is now firmly 

& Birm. Bail way Co. v. Winter, 1 Craig and Phillips, 57; Hall r. Mayor, &c-., 
of Swansea, 5 Ad. it El. (N. S.) 520. 

1 Bank of U. S. r. Band ridge, 12 Wheal. K. 64, CO, 70-72, 74 ; Yarborough 
v. Bank of England, 16 East, 6 ; Boo v. Bean, &t\, of Rochester, 2 Camp. B. 96 ; 

2 Kent, Cousin. Leet. 38, p. 288 to 291, ( 1 th edit.) ; Essex Turnpike Corpor. v. 
Collins, 8 Mass. R. 299; Clark i\ Corporation of Washington, 12 Wheat. B. 40; 
Bank of the Metropolis v. (»utU-hliek, 14 Peters, B. 19; Fleekner v. Bank of 
United States, 8 WLoat. 338 ; Danibrth v. Schoharie & Buam Turnpike Co. 12 
John. R- 227; Flint v. Chilton Co. 12 New Hauip. U. 430; Goodwin v. Union 
Screw Co. 34 N. H. R. 380. 

2 Tbid. * 

_ 3 Bank of Columbia r. Patterson’s Admr., 7 Crancli, 299, 306 ; Bank of IJ. S. 
'©.Bandridge, 12 Wheat. 69-71 ; Bex v. Biggs, 3 P. Will. 419,424; Anon. 1 
Salk. 191 ; Harper v. Charleswortli, 4 B. & Cressw. 990, 591 ; Yarborough v. 
Bank of England, 16 East, R. 6 ; Yiner, Abr'ulg., Corporation, K. ; Smith v. 
Birmingham Gas Co. 1 Adolph. & Ellis, 526; Raley on Agency, by Lloyd, 155, 
156 ; East London Water Works Co. v. Bailey, 4 Bing. R. 283, 287 ; Comyn’s 
Big. F. 12, F. 13 ; Mayor, &c., of Ludlow v. Charlton, 6 Mees. els. 815. 

,l Hall v. Mayor, &c., of Swansea, 5 Ad. & El. N. S. 526. 

5 Ibid.; Murray v. East India Co. 5 R. & Aid. 204 ; Paley on Agency, by Lloyd, 
(3d edit.) 155, 156; Bank of Columbia e. Patterson’s Adtnr. 7 Cntnch, It. 299, 
305, 306; Bank of United States v. Bandridge, 12 Wheat. It. 64, 67 to 75; 
AGENCY. 5 



50 


AGENCY. 


'(OH. V. 

established, that, wherever a corporation is acting within the 
scope of the legitimate purposes of its institution, all parol con¬ 
tracts, made by its aul horized agents, are express contracts of 
the corporation ; and all duties imposed upon it by law, and nil 
services rendered, and benefits conferred at the request of its 
agents, raise an implied promise;, for Ihe enforcement of which 
an action will lie against the corporation. 1 The same doctrine 
seems gradually to have found favor in England, and may now 
be deemed, after repeated and well considered adjudications, to 
be fully established, as the common law, at least, where the na¬ 
ture and business of corporations, created by charter or statute, 
constantly, if not daily, require contracts to be made,to carry on 
its corporate operations. Indeed, the doctrine seems almost in¬ 
dispensable to meet the common duties and exigencies of cor¬ 
porations, created by charters or by statutes in modern times ; 
and it affords a beautiful illustration of the expansive power of 

Fleckner v. Bank of United States, 8 Wheat. K. 338; Dan forth v. Scoliarie 
& Duane Turnpike Co. 12 John. It. 227 ; Ala\or, &e., of Ludlow i>. Charlton, 6 
Mees. & Weis. 815. See also Metcalf A. Perkins’s Digest, title Corporation, 
oil. 1, § 115, &c.; Angell & Ames oil Corporations, ch. 8, p. 162 to 205), ( 2 d. 
edit.) 

1 Bank of Columbia v. Patterson’s Adiur. 7 (’ranch, It. 299, 305, 306, and 
cases there cited; Bank of U. S. v. Dandridge, 12 Wheat. It. 64, 67, 68 to 75 , 
and eases there cited; Mott v. Hicks, 1 Co wen, It. 513; 2 Kent, Coinm. Leefc. 
33, p. 288; Kortrighl v. Buffalo Bank, 20 Wend. It. 91 ; FJeekner v. Bank of 
U. S. 8 Wheat. It. 338; 2 Kent, Comm. Lect. 33, p. 291, (4th edit.) and the 
eases there cited in the note; Angell & Ames on* Corporations, eh. 8 , p. 1 C 2 to 
209, (edit. 1843); AtL-Gen. v. Life & Fire Ins. Co. 9 Paige, R. 470; Murray 
v. East India Co. 5 B.*& Aid. 204, 210 . The present doctrine in England seems 
to he, that an agent of a corporation need not he appointed under the seal of the 
corporation for acts, which are of an ordinary nature, and do not affect the in¬ 
terests of the corporation. Mr. Justice Taunton, in Smith v. Birmingham lias 
Co. 1 Adolph. & Ellis, 530, said : “ The distinction is between .matters which do, 
*and matters xvhieh do not, affect the iuterest of the corporation.” See also East 
London Water Works Co. v. Bailey, 4 Bing. R. 283. The American doctrine 
seems to have proceeded upon a much broader ground; and to embrace all exer¬ 
cises of authority, which are in any way sanctioned by the corporation itself, or 
by its delegated directors, in regard to the rights, interests, or duties of the cor¬ 
poration, xvhic#are not, by the general laxvs of the hand, required to he under 
seal, such as the passing of the title to real estate. See also Edwards v. Grand 
Junction Canal Co. 1 M. & Craig, 659, 672; Murray v. East India Co. 5 B. & 
Aid, 204, 209, 210, and cases cited; Ante, § 53, notes. 
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the common law, which acquires flexibility, and moulds itself 
from time to time, so as to accomplish the various ends of mod¬ 
em society. 1 . 

i Without going to an earlier period, we may trace the gradual development 
and advancement of this doctrine from Rex i>. Biggs, 3 1*. Will. 41!); Rex v. 
Bank of England, Dong. R. 524.; Bank of England v. Moffat, 3 Bro. Ch. R. 
262; Murray v. The East India Co. ft Barn. & Aid. 204 ; East London Water 
Works Co. 4 Bing. R. 283 ; Mayor of Stafford c\ Till, 4 Bing. R. 7ft; Tilson v. 
Warwick Gas Light Co. 4 Barn. & Crosw. 9G? ; until we come fo the ease of 
Beverley v. The Lincoln Gas Light & Coke Co. 6 Adolph. & Ell. 829, where 
the doctrine was examined with great learning and ability by Mr. Justice Pat- 
teson, in delivering the opinion of the Court. On that occasion he said: “ This, 
therefore, brings us to the second question, which is, whether abaction of as¬ 
sumpsit can he maintained against a corporation aggregate without a head, on 
an executed parol contract V It is well known that the ancient'rule of the com¬ 
mon law, that a corporation aggregate could speak and act only by its common 
seal, has been almost entirely superseded in practice by the. Courts of the. United 
States in America. The decisions of those Courts, although intrinsically enti¬ 
tled to the highest respect, cannot bo cited as direct authority for our proceed¬ 
ings ; and there are obvious circumstances which justify their advancing with a 
somewhat freer step to the discussion of ancient rules of our common law than 
would be proper for ourselves. It should be stated, however, that, in coming to 
the decision alluded to, those Courts have considered themselves, not as alter¬ 
ing the law, but as justified by the progress of previous decisions in this country 
.and in America. We, on our part, disclaim entirely the right or the wish to in¬ 
novate on the law upon any ground of inconvenience, however strongly made 
out-; but, when we have fo deal with a rule established in a state of society very 
different from the present, at a time when corporations were comparatively few 
in number, and upon which it was very early found necessary to engraft many 
exceptions, we think we are justified in treating it with some degree of strict¬ 
ness, and are called upon not to recede from the principle of any relaxation in 
it which we find to have been established by previous decisions. If that princi¬ 
ple, in fair reasoning leads to a relaxation of the rule, for which no prior deci¬ 
sion can be found expressly in point, the mere circumstance of novelty ought not 
to deter us; for it is the principle of every case, which is to be regarded ; and a 
sound decision is authority for all the legitimate consequences which it involves. 
Several cases have determined that corporations aggregate may maintain ac-< 
tions on executed parol contracts. In The Dean and Chapter of Rochester o. 
Pierce, Lord Ellenborongh first at Nisi Prius, and this Court afterwards, held 
that they might sue in debt for use aud occupation of their lands; and the Court 
of Common Pleas, in The Mayor of Stafford e. Till, held the same as to assump¬ 
sit. This*es(ablishes that, where a benefit has been enjoyed, such*as the occupa¬ 
tion of their lands, by their permission, the law will imply a promise to make 
them compensation, which promise they are capable of accepting, and upon 
which they may maintain an action. The action for use aud occupation is 
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§ 54. In regard to the mode of appointment of an agent in 
cases not required by law to be under seal, it may be either ex- 


establishcd by stat. 2, .G. II. eh. 19, § 14; and according to the words of the 
statute, may be maintained “ where the agreement is not by deed." Some agree¬ 
ment seems to be implied as the foundation; though it is wdl established.that 
it need not amount to a formal demise, or even be express. To hold, then,-that 
a corporation is within this statute, is to hold that it may be a party to an agree¬ 
ment not under seal, at least for the purpose of suing on it; and it would be 
rather strong’to deny, at the same time, that it could be a party to it for the pur¬ 
pose of being sued on it. Lord Ellenborough, indeed, says, in The Dean and 
Chapter of llochcster v. Tierce, that the action for use and occupation docs not 
necessarily suppose any demise. ‘It is enough that the defendant use! and 
occupied the premises by the permission of the plaintiff; nnd a corporation, as 
well as an individual,*may without deed, permit a person to use and occupy 
premises of whifh they are seised.’ Hut call it by whatever name we please, 
permission or demise, it clearly binds the corporation; the party occupy ing and 
paying rent under it acquires rights from the corporation, becomes their tenants 
from year to year, apd can he ejected only by the same means as would be 
available for an individual landlord. Here, then, the law implies that the 
corporation has acted as a contracting party, and that, too, in a contract 
to the validity* of which, for the purposes of this action, the absence of any 
deed is essential. If, in that, case, an express agreement not under seal had 
been tendered in evidence, to prove the terms on which the defendant held, it 
must have been received; and if, on the face of it, it had appeared that the 
plaintiffs, had come under any conditions precedent to the recovery of rent on 
their part, such conditions would surely have been binding on them though not 
under seal; and the non-performance of them would have been in answer to the 
action. In The Soutlnvark Bridge Company v. Sills, the contract for letting was 
proved by a series of letters. We agree that the relation between tlie corpora¬ 
tion and the oceupigr of its land, may commence without express contract; that 
it may, in the first instance, appear to want many of the legal incidents of the 
relation between landlord and tenant; but add the fact of payment of rent for, 
one year, and acceptance by the corporation, and you add nothiug of express 
contract on the part of the corporation; it lias apparent^done no more than 
acquiesce in the receipt of a certain compensation for the occupation of its land 
for a year; and yet by the addition of that fact, the corporation and the occu¬ 
pier are demonstrated to be landlord and tenant. This appears to us to show 
that, in the eye of the law, the relation between them commenced in contract, 
4 bou ff h it wanted at first the evidence from which it might be inferred. But, 
if this be a contract to which a corporation may be a party, though not unde% 
seal, and any rights resulting from that agreement come to be enforced, may not 
that form of action bo applied, which is appropriate to parol agreements ? Is it 
ndf unreasonable to hold, that a corporation may make a binding promise, and 
^etthat assumpsit shall not. be maintainable against it, if the promise be broken ? 
Ifj then, it be established that, upon the same contract, the remedies are mutual,* 
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press or implied. An express appointment mrfy be by a formal 
written instrument; as by a .power of attorney. A more eom- 


that if, the corporation may sue its tenant in assumpsit on a parol demise, the 
tenant may in turn sue it in the same form of action, we do not see how it can 
b'e denied, that a corporation, occupying land, may be sued in assumpsit gener¬ 
ally. We may suppose two contracts entered into at the same moment in writ¬ 
ings not under seal; by the one, a corporation professes to demise its lands to 
A. B., by the other A. B. demises bis land to the corporation ; an enjoyment of 
the premises is had under both. It would be surely an unsatisfactory state 6f 
the law, which should compel us to hold that, if the corporation sued A. B. in as¬ 
sumpsit lor his rent, A. B. might not set off or sue in the same form for that which 
was due from the corporation. We have been lhus*minutu in examining the ease 
of use and oeeupation, because it appears to us very fairly to open the principle, 
on which this matter ought to staud. The same point has been ruled in an ac¬ 
tion for goods sold and delivered. The City of Loudon Gas Light and Coke 
Company v. Nicholls, was assumpsit for gas supplied; the objection was taken, 
that the contract was not under seal. Best, C. J., overruled it at once, saying : 
‘It is quite absurd to say, that there is any necessity for a contract by deed in 
such a case.’ If, in that ease, a set-off had been pleaded for metres supplied to 
the company, could evidence in support of it have been rejected because there 
was no contract under seal for the supply ? Yet, if it could not, upon what 
principle can it be maintained, that that supply might not have been made the 
ground of an action of indebitatus assumpsit? We have not overlooked the 
technical diflicully, which has been alleged upon the form of the declaration, in 
which a mere promise is stated. Part of our argument has already been ad¬ 
dressed to meet it; it seems to us that it rests on no solid foundation. When the 
question is, whether a particular party can sue or be. sued by a particular writ or 
count, or be counted against in any particular term ? the true answer is to be 
found by putting another question : Can he enter into the contract, or bring him¬ 
self, or be brought, within the special circumstances, which form essential parts 
of the statement in such writ or count? That this is the principle may be seen 
conclusively in the history of our forms of action, ancient and modern, given in 
the third volume of Blackstone’s Commentaries. If, therefore^ it be asked, 
whether a corporation can be sued in assumpsit ? we ask, in return, can it bind 
itself by a parol contract V Can it make a promise ? If it can, the former ques¬ 
tion must be answered in the affirmative. We, thorpforc, agree with the Court 
of Common Pleas in The Mayor of Stafford v. Till, that there is no substantial 
difference in this respect between assumpsit and debt. Every count, indeed, in 
debt for goods sold and delivered, charges a contract; 1 the words “ sold and de¬ 
livered,” ’ says Buller, J., in Emery t?. Fell, ‘ imply a contract; for there cannot 
he a sale, unless two parties agree.’ . De Grave v. TRe Mayor and Corporation 
of Monmouth, was debt againlt a corporation for the price of weights and meas¬ 
ures. It was contended that the action could not be maintained, as a corpora¬ 
tion cannot contract unless by some instrument under the common seal. Phe 
delivery had been proved, an examination of the goods at a full meeting of the 
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mon mode is by*some informal mitten instrument, as by a let¬ 
ter of instructions, or by a written request, or by a memoran- 


corporation, and subsequent use of them; the order for them was by the mayor 
de facto, who was afterwards ousted. Lord Tenterdcn thought the examination 
was the exercise of an act of ownership, ‘ and that , by so doing , the coloration 
have recognized the contract .’ The verdict passed for the plaintiffs, and was nojt 
disturbed. The recognition of a contract is its adoption, — the taking it to be the 
contract o£ the party so recognizing it; but that assumes it to be a contract, which 
the party was capable of entering into. Lord Tenterden, therefore, must have 
considered the corporation as capable of contracting for the purchase of goods 
without a deed. And in Dunstnn v. The Imperial Gas Light Company, where 
tho plaintiff failed on another ground, he'carefully guards himself from being 
supposed to‘decide the contrary. - We certainly have not found any decided 
case, in which it has been held that a corporation may be sued in assumpsit on 
.an executed parol contract, a circumstance of great, but not conclusive weight. 
For, (not to mention that there is no casu in which the contrary lias been ex¬ 
pressly decided upon argument,) if it be remembered what the course-of the law 
has been on (his subject, wc shall find that circumstance not unnatural, and that 
some deduction iqust be made from the weight of dicta unfavorable to our pres¬ 
ent view, which may be. found here and there in the books upon this subject. 
At first, the rule appears to have been exclusive, as indeed its principle required 
it to be. A corporation, it was said, being merely a body politic, invisible, sub¬ 
sisting onl) by supposition of law, could only act or speak by its common seal; 
the common seal, in the words of Pc ere Williams, in Ilex v. Bigg, was the hand 
and mouth of the corporation. The rule therefore stood, not upon policy, but 
on necessity, and was of course equally applicable to small as to great matters; 
to acts of dftiily or of rare occurrence ; to wliat regarded personal as well as real 
property. But this, though true in theory, was intolerable in practice ; the very 
act of affixing the seal, of lifting the hand, or opening the mouth, could only be 
dope by some individual member, in theory quite distinct from the .body politic, 
or by some, agent; the management of the corporate property, the daily susten- 
tation of the members, the performance of the very duties for which the corpo¬ 
ration was created, required incessantly that acts should be done,* sometimes of 
daily recurrence, sometimes entirely unforeseen, yet admitting of no delay, some¬ 
times of small importance, or relating to property of little value. The same 
causes also required that contracts to a small amount should often be entered 
into. -In all these cases, to require the affming of the common seal was impos¬ 
sible ; and therefore, from time to lime, as the exigencies of the case have re¬ 
quired, exceptions have been admitted to the rule; and what we desire to draw 
^attention to is this, — that these exceptions are not such as the rule might be sup¬ 
posed to have provided for, but are in truth inconsisteut with its principle and'jus- 
tified only by necessity. As each exception of this kind was made, it was not un¬ 
natural that the rule in all other yet unforeseen eases should receive oonfirma- 
' :$pon, though it would be hardly fair to anticipate thence what the opinion of the 
«Jttd|jes%oaid have been, if the cases had been presented before them and Xfi- 
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dum for a sale or a purchase, or for some other act of agency. 
But tjie most usual mode of appointment is by an unwritten re¬ 


quired their decision. In the progress, however, of these exceptions, it lias been 
decided, that a corporation may sue i^assumpsit on an executed parol contract; 
it Has also boon decided, that it may be sued in debt on a similar contract; the 
-questfoffnow arises on the liability to be sued in assumpsit. It appears to us, 
that what has been already decided in principle, warrants us in holding that this 
action is maintainable. It seems clear that, for a matter of such constant re¬ 
quirement to a gas company as gas metres, and to so small an amount as £15, ' 
the company, whether with or without a bead, might contract without affixing 
the common seal; see Iiro. Abr. Corporations and Capacities, pi. 56, Horn v. 
Ivy; and it is clear, that they might have been sued in debt, for goods sold and 
delivered. For the reasons given, wo think they are equally liable in assumpsit; 
and consequently, this rule will be discharged.” This was followed up by the 
decision in Church v. The Imperial (las Light and Coke Company, (1 Adolph. 
& Ell. 846, where the Court held, that it makes no difference as to the right of a 
corporali^i to sue on a contract entered into by them not under seal, whether 
the contract be executed or executory. On that occasion, Lord Denman, in de¬ 
livering the opinion of the Court, expounded tlic reasons of the doctrine in a 
very dear and satisfactory manner. He said : “ Assuming it, therefore, to be 
now established in this Court, that a corporation may sue or be sued in assump¬ 
sit upon executed contracts of a certain kind, among which arc included such as 
relate to the supply of articles essential to the purposes for which it is created, 
the first question will be, whether, as affecting this point and in respect of such 
contracts, there is any sound distinction between contracts executed or execu¬ 
tory. Now, the same contract, which is executory to-day, liiay become executed 
to-morrow; if the breach of it., in its latter state, may be sued for, it can only be 
on-the supposition, that the party was competent to enter into it in its former; 

. and, if the party'were so competent, on what ground can it be said that the pe¬ 
culiar remedy, which the law gives for the enforcement of such a contract, may 
not be used for the purpose ? It appears to us a legal solecism to say, that par¬ 
ties are competent, by law, to enter into a valid contract in a particular form, 
and that the appropriate legal remedies for the enforcement or on breach of such 
, a contract, are not available between them. Where the action is brought for the 
breach of an executed contract, the evidence of the contract, if an express one, 
must be the same as if the action were brought while it was executory. An oral 
or written agreement, or a series of letters, might be produced to prove the fact, 
and the terms of the contract. Could it be contended that these would be evi¬ 
dence of a valid contract after execution, but of a wholly inoperative one be¬ 
fore? Unless positions such as these can be maintained, we do not .see how & 
• support any distinction between express executory and executed contracts of 
the description now under consideration. A distinction, however, seems to bo 
intimated, in some eases, between the. express contract of the parties, and that 
. which the law will imply for them from an executed consideration. And a va- 
x lidity is attributed to the latter, which is denied to the former^ But there is no 
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quest, or by implication from the recognition of the principal, or 
from his acquiescence in the acts of the agent. 1 » 

— . . . - - — - - -—- — - *--— ’— — —■ - -— 

foundation for this; the difference between express and implied contracts, is 
.merely a difference in the mode of“ proojj On-the one hand, a plaintiff, whq 
should*sue on a contract to be implied from certain acts done, must be ^msuited 
if those acts were shown to be in compliance with stipulations antecedfftly en-’; 
tercd into, unless he was prepared with evidence of all the stipulations. On the 
other hand, no contract can be implied from the acts of parties, or result by law 
from benefits received, but such as the same parties were competent expressly 
to enter'into. And this is important in the present argument, because it makes 
the decisions on implied contracts authority for our decision upon an express. 
one. Upon these grounds, we are prepared to decide that the present action 
was maintainable. So far, therefore, as the decision of the Court of Common 
Pleas in East London W ater W orks Company v. Bailey, proceeded on the dis¬ 
tinction between contracts executed and executory, we are compelled, after con¬ 
sideration, to express our opinion that it was wrongly decided. The ease may 
be sustained, however, on another ground consistent with our previoi^remarks, 
and which affords another reason for our present decision. The general rule of 
law is, that a corporation contracts under its common seal; as a general rule, it 
is only in that way, that a corporation can express its will or do any act. That 
general rule, however, has from the earliest traceable periods been subject to ex¬ 
ceptions, the decisions as to which furnish the principle on which they have been 
established, and are instances illustrating its application, but are not to be taken 
as so prescribing in terms the exact limit, that a merely circumstantial difference 
is to exclude from the exception. This principle appears to be convenience 
amounting almost to necessity. Wherever to hold the rule applicable would oc¬ 
casion very great inconvenience, or tend to defeat the very object for which the 
corporation was created, the exception lias prevailed. Hence the retainer, by 
parol, of an inferior servant, the doing of acts very frequentlyrecumng, or too 
iusiguificant to be worth the trouble of affixing the common seal*, are established 
exceptions. On the same principle, stands the power of accepting bills of ex¬ 
change, and issuing promissory notes, by companies incorporated for the pur¬ 
poses of trade, with the rights and liabilities consequent thereon. These prin¬ 
ciples were, it i< evident, present to the attention of the Court of Common Pleas 
when the case in question was decided ; and they might reasonably have heldy 
that a contract with a water company, for the supply of iron pipes, was neither 
one of so frequent occurrence, or small importance, or so brought within the pur¬ 
pose of incorporation, that the principle-of convenience above established, ro- 


*12 KenJ, Comm. Lect. 41, p. 613 to 616, (4th edit.); 1 Bell, Comm. B. 8, Pt. 
1 ,cb. 4, § 4, art. 410; Id. p. 478 to 481, (fith edit.); American Ins. Co. v. Oak¬ 
ley, 9 Paige, 496; Pickett v. Pearsons, 17 Vermont, R. 470; Post, § 84 to 
288* Farmers anil Mechanics Bank e. Butchers and Drovers Bank, 16 N. Y. R. 
145 ; Summers v. Solomon, 7 El. & Bl. 879. See Burton v. Furnis, 3 Hurl. & , 
Not- 826 ,' (Am. ed.); Ramozotti v. Bowring, 7 J. Scott, (N. S.) 871. 
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§ 55 . Cases of this latter description, arising from the grant 
of an agency by an unwritten or verbal request, or by implica- 


quired it to be taken out of the general rule. See also ( London and Birming- 
lnpn Railway Co. v. Winter, 1 Craig & Phillips, R, 57. A later case on the 
subject is that of The Mayor of Ludlow i>. Charlton, (G Mecs. & Weis. 815,) 
where it was held, that a municipal corporation cannot enter into a contract to 
pay a sum of money out of the corporate funds lor the making improvements in 
the borough, except under the common seal. On that occasion, Mr. Baron 
. Rolfe, ill delivering the opinion of the Court said • “ The rule of law on this sub¬ 
ject, as laid down in all the old authorities, is, that a corporation can only bind 
itself by deed. See Comyn’s Digest, lit. ‘Franchise,’ (F) 12, 13, and the au¬ 
thorities there referred to. The exceptions pointed out rather rauljnn than im¬ 
peach the rule. A corporation, it is said, which has a head, may give a personal 
command, and do small acts; as it may retain a servant. It may authorize an¬ 
other to drive aw^cattle damage feasant, or make a di.-tress, or the like. These 
are all matters so constantly recurring, or of so small importance, or so little ad¬ 
mitting of .delay, that to require in every such case the previous affixing of the 
seal, would be. greatly to obstruct the every day ordinary convenience of the 
body corporate, without any adequate object. In such matters, the head of the 
corporation seems,* from the earliest time, to have been considered as delegated 
by the rest ot the members to act for them. In modern times, a new class of 
exceptions has arisen. Corporations have of late been established, sometimes by 
Royal Charter, more frequently by act of Parliament, for the purpose of carry¬ 
ing on trading speculations; and where the nature of their constitution lias been 
such as to render the drawing of bills, or the constant making of any particular 
sort of contracts accessary for the purposes §f the corporation, there the Courts 
have held that they would imply in those, who are, according to the provisions 
of the Charter or act of Parliament, carrying on the corporation concerns, an 
authority to do those acts, without which the corporation couhj not subsist. This 
principle will fully warrant the recent decision of the Court of Queen’s Bench, 
in Beverley v. Lincoln Gas Light and Coke Company. The present case, how¬ 
ever, was arched at the bar, as if, by the decision in that last ease, the old rule 
of law was to be considered as exploded, and as if, in all cases of executed con¬ 
tracts, corporations were to be deemed bound in the same manner as individuals. 
But this would bo pressing the decision in question far beyond its legitimate con¬ 
sequences ; and that the Court of Queen’s Beuch had no such meaning, is plain 
from the subsequent case of Church v. Imperial Gas Light Company. Lord 
Denman, in delivering the judgment of the Court in that case, says: [Here the 
learned Judge quoted the .words of Lord Denntan, already cited in this note, be¬ 
ginning with the words : “ The general rule of law is, that a corporation contracts 
under its common seal; as a general rule it is only iii that way that a corporation 
can express its will, or do any act. That general rule, however, has from the 
earliest traceable periods, been subject to exceptions,” &c. &e.] To every word 
of this we entirely subscribe, and, applying the language of Lord Denman to the 
present case, it is quite clear, that there was nothing to enable the corporation of 
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tion, are very familiar in all the common business of life, and 
the common departments of trade. Thus, the appointment, 


Ludlow to contract with the defendant otherwise than in the ordinary mode, 
uqjjer the corporate seal. 'In contracting without a seal, there was no paramount 
convenience so great as to amount almost to necessity. To have required a seal, 
would certainly not have tended to defuat the object for which the corporation 
y^as formed, nor was the subject-matter of the contract one either of frequent 
ordinary occurrence, or of urgency admitting no delay. Before dismissing 
this case, we feel ourselves called upon to say, that the rule of law requiring con¬ 
tracts entered into by corporations to be generally entered into under seal, and 
not by parol, appears to us to be one by no means of a merely technical nature, 
or which it would be at all safe to relax, except in cases warranted by the prin¬ 
ciples to which we have already adverted. The seal is required, as authenticat¬ 
ing the concurrence of the whole body corporate. Jf the legislature, in erecting 
a body corporate, invest any member of it, either expressly onPhpIiedly, with. $»- 
thority to bind the whole body by his mere signature, or otherwise, then, undoubt¬ 
edly, the adcyjpig a seal would be matter purely of form, and not of substance.. 
Every one becoming a member of such a corporation, knows, that.he is liable to 
be bound in his corporate character by such an act; and persons dealing with the 
corporation know, that by such an act the body will be bound. But in other 
cases, the seal is the only authentic evidence of what the corporation has done,- or 
agreed to do. The resolution of a meeting, however numerously attended, is, 
after all, not the act of the whole body. Every member knows he is bound by 
what is done under the corporate seal, and by nothing else. It is a great mis¬ 
take, therefore, to speak of the necessity for a seal, as a relic* of ignorant times, 
lit is no such thing; either a seal, or tome substitute for a seal, which by law shall 
be taken as conclusively evidencing the sense of the whole body corporate, is a 
necessity inherent in the very nature of a corporation ; and the attempt to get 
rid of the old doctripe, bv treating as valid contracts made with particular mem¬ 
bers, and which do not come within the exceptions to which we have adverted, 
might be productive of great inconvenience.” In the still more recent case of 
The Fishmonger’s Company v. Robertson, 5 Mann. & Grang. R. l3l, the whole 
subject was elaborately discussed, and it was held, that a contract not under seal, 


which had been executed on the part of the corporation, and for which the de¬ 
fendants had received a full consideration, bound the other party. On that occa¬ 
sion, Lord Chief Justice Tindal said : “ Upon the present state °f the pleadings, 
the defendant Robertson has undoubtedly the right to raise any objection to the 
declaration which could have been made available on a general demurrer there¬ 
to ; and it has accordingly been contended, on his behalf, that it may be assumed, 
from the declaration itself, that the contract, upon which this action is brought, 
was not sealed on the part of the plaintiffs with the common seal of the corpora¬ 


tion^ that, by the general rule of law, the plaintiffs, being a body corprarte, ean- 
blind themselves by an agreement which is not under their commonKj^hat, 
^jwiough there are certain admitted and well-known exceptions to 
present case does not fall within any of such 
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by which the relation of master and servant is created, and the 
extent of the authority conferred on the latter, are ordinarily 

_1_ t_f_ l_ 

lastly, that if the agreement be such that the corporation is not l>ound .thereby, 
and cannot be sued thereon, so neither can the other party bo bound thereby, 
nor can the corporation sustain an action, as plaintiffs, upon such an agreement. 

“ We concur with some, of the positions above laid down on the^part of the de¬ 
fendants. From the statement of the contract itself on the face of the declaim 
tion, and the mode of its execution by an agent on behalf of the corporation', as 
there described, we think it may be inferred, that the defendants’ counsel is en¬ 
titled to assume, 4hat the common seal of the corporation was never affixed thereto. 
We agree also, in the general rule of law as above stated, and that the case now 
under consideration, does not fall within any of those exception.-, which are so 
well known as t© require no enumeration; but, whatever may be the conse¬ 
quences, where agreement is entirely executory on the part of the corpora¬ 
tion, yet, if the cqBact, instead of being executory, is executed on their part, — 
if the persons, who are parties to the contract with the corporation, have received 
the benefit of the consideration moving from the corporation, — iutthat case, we 
think, bpth upon principle and decided authorities, the other parties are bound 
by<the contract, and liable to be sued thereon by the corporation. Even if the 
contract put in suit by the corporation had been, on their part, executory only, 
not executed —we feel little doubt but. that their suing upon the contract would 
amount to an admission on record by them that such contract was duly entered 
into on their part, so as to be obligatory on themselves ; and that sgeh admission 
oh the record would estop them from setting up as an objection, in a cross ac¬ 
tion, that it was not scaled with their common seal; on the same principle as it 
was held by Holt, C. J., and the Court, in The Mayor of Thelford’s case, * that, 
though a corporation cannot do an act in pais without t # heir common seal, yet 
they may do an act upon record; and that is the case of the city of London every 
year, who make an attorney by warrant of attorney in this Court without cither 
sealing or signing; and the reason is, because they are estopped by the Teeord 
to say that it is not their act. So, if an action be brought against a corporation 
for a false return, they are estopped to say it is not their return, for, it is respon* 
sio majoris et communitatis upon record.’ And in the present ease, the direct 
allegation by the corporation upon this record, that the agreement was made by 
Towse on their behalf, would, as we think, amount to an estoppel to the corpora¬ 
tion from denying the obligatory force of the agreement in a subsequent action 
against themselves. But it is unnecessary to determine this point on the pres¬ 
ent occasion, because, on the face of the declaration, there is, as we apprehend, 
an Averment ’ of the performance by the Corporation, of every matter which 
amounts to a .condition precedent on their part; at least, we so assume in the 
jjreAent stage of|he argument, and before considering the pleas of the defendant, 
The question, therefore, becomes this, whether, in the case of a contract executed 
brought, where it appears that the defendants have received the 
of the consideration for which they bargained, it is an answer to 
Assumpsit by the corporation, that the corporation itself was not orig- 
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known nnd, ascertained only by fanpjicat^n fe|i the recognition*, $ 
m conduct or acquiescence of the master . 1 "*%s, where" 


inally bound by such oontract, the same not having been made under their com- 
T&im seal. . - f 

" Upon the general ground of reason and justice, ho such affswer can be set 
flap. defendants having had the benefit of the performance"by the corpora- 
*?% of the several stipulations into which they entered, have received the con¬ 
federation for their own promise; such promise by them is therefore not nudum . 
pactum; they never can want to sue the corporation upon the contract, in order 
to enforce the performance of thpse stipulations which have already been vol-. 
untarily performed; and therefore no sound reason can be suggested why they 
should justify their refusal to perform the stipulations made by tlicm, on the 
ground of inability to sue the corporation, which suit they can never want to Bus- 
tain. It may possibly be the case, that, up to the time of th^fcorporatfon adopt¬ 
ing the contract by performing the stipulations on their piHf there was a want 
of mutuality, from the corporation not being compellable to perform their can- , 
tract; and (Rat the defendants might, during that interval, have the power tore- 
tract, and insist that their undertaking amounted to a nudum pactum only. But, 
after the adoption of the contract by the corporation, by performance on their 
part, upon general principles of reason, the right to set up this defence appears 
altogether to fai^ * 

“ Independently, however, of the reasonableness of sucb construction, there 
appears autjymty in law to support the position. In the case of The Barber 
Surgeons ot London v. Pelson — assumpsit for a forfeiture under a by-law — 

^ where the objection was expressly taken, that a promise cannot ho made to a 
corporation aggregate without deed, the Court held that the action will lay, and 
that the objection had been overruled in The Mayor, &e., of London v. Goree. 
.Again, in lhe Mayor, &c., of London v. Hunt, assumpsit was* held to be main¬ 
tainable by a corporation for tolls. In The Mayor, &c., of Stafford V. Till, use 
and occupation was held to be* maintainable by a corporation aggregate, though 
there was no demise under seal, the tenant having occupied, and paid rent; and 
•the same point was ruled in the case of The Lean and Chapter of Rochester v. . 
Rercc. lhe case of The East India Company o. Glover, carries the law fur¬ 
ther ; for the action in that case was not upon a promise implied by law on an 
executed consideration, as, for goods sold, but was assumpsit by a corporation for 
>aot accepting and taking away coffee within the time mentioned by an agree- ( 
Vr.tnent for sale. The objection, indeed, was npt raised; but we cannot but sup- 
|fese it would have been made, if thought maintainable; for, when; the defendant, 
iltttoted to Bhow fraud upon the sale, on the execution of the writ of inquiry bn*. 
Ibre Pratt, C. J., he refused to let in the evidence, saying, the defendant had ad-"'* 
» the oontract to be as the plaintiff had declared, by suffering judgment%y 

R, instead of pleading non assumpsit. And, again, the judgjaflht of the 
' i Coort of Error in Bowen v. Morris, although not directly an authcfaPpmk the- 


1 1 Domat, B. 1, tit. 16, § 8, art. 1 & 4. 
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is^enipfeyed in a *hop or warehouse to sell goods, his authority 
to rriake a particular sale is implied from his ordinary occupa- 


point, shows a strong indication of the opinion of Mansfield, C. J., in support of 
fhe present action. In that case, the mayor of a corporation had signed a con¬ 
tract to sell landed property belonging to the corporation ‘ on behalf ^>f himself 
and the rest of the burgesses and commonalty,’ and the action was brought in the 
name of the mayor, who had signed the contract, to recover damages. The Loud 
Chief Justice, in giving judgment that the action* was not maintainable wthe 
name of the mayor, observes, ‘ that, although tuc corporation have not consti¬ 
tuted the mayor their bailiff or agent by an instrument under seal, so that he was 
not competent by that contract to bind tbe corporation, yet a-, the mayor signed 
it, perhaps the corporation might, have sustained an action on the • onliact.’ And 
the cases referred to on guarantees, (see particularly the judgment in Kenna’way 
v. Treleavan,) and on the Statute of Frauds, where the contract has been signed 
by* the defendant ’ohly, and not by the plaintifT, but allowed to be enforced by 
action, notwithstanding the objection of a want of mutuality, tend strongly to 
Support the principle on which wc consider the present action maintainable. 
And the earlier casd of Cooper v. Goodeiick, may bo adverted to, as showing tlic 
opinion of the* Court upon the legal consequence of bringing an action lq a body 
corporate. In that case, the defendant., as bailiff of Emanuel College, made con¬ 
usance for rent granted to them in fee bj indenture. The issue was non conces¬ 
sit ; aq| the ju»y found that the grantor granted it by the deed, and delivered 
that deed to a stranger to their use, and they sealed the counterpart of that in¬ 
denture ; the question was whether a stranger, without letter of attorney from 
them to receive it, might receive the deed to their use; and it was held by all 
$he Court that he might, and that the sealing of the counterpart was a sufficient 1 
agreement, and as well if they had made a letter of attorney; ‘ and, if they had 
not sealed the cdunterpart, but had brought an action upon it, that had made the 
grant perfect; ’ and judgment was given for the plaintiff. 

“ We therefore think the present action is maintainable by the corporation, 
unless some sufficient answer appears, on the pleas, which we now proceed to 
consider.” [See further on this subject, Major of Ludlow v. Charlton, 6 M. & 
W. 823; Church o. Imperial Gas Co. 6 Ad. & Ell. 861; Williams v. Chester 
Railway Co. 5 Eng. Law & Eq. 11. 497 ; Higgle v. London Railway, 5 Exch. B. 
448 ; Denton v. East Anglican Railway Co. 8 C. & K. 17; Clark v. Guardians 
of Cu'*kfk*ld Union, 11 Eng. Law & Eq. R. 442; Paine v. Strand Union, 8 Q. 
B. 8*26, 810; Lamprell v. Billerteay Union, 3 Exch. 288; Homersham v. Wol¬ 
verhampton Water Works Co. 4 Eng. Law & Eq. R. 426. One of the most re¬ 
cent bases on this subject,^decided June 28,1855, is that of Henderson t>. The 
Australian Rwal Mail Stpam Nay. Co. 32 Eng. Law & Eq. 167. Wightman, J., 
arid: “This to an action against the Australian Royal Mail Steam -Navigation 
Compaj&^which is a company constituted expressly; for tbe purpose of carrying 
on n trjppby vessels; it is incorporated ‘ for the purpose of undertaking the es¬ 
tablishment and maintenance of a communication, by means of steam navigation 
or otherwise, and the carrying of the royal mails, passengers, and cargo, between 
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tion, and the acquiescence of the master . 1 So, where a cferk is 
usually intrusted to sign notes, or usually does sign notes for his 


Groat Britain and Ireland, and the Cape of Good Hope and Australasia,’ and 
for that purpose 1 it must maintain and employ many vessels. Can it be doubted 
that amoi^st the ordinary operations of the company, there would arise a neces¬ 
sity for employing persons to navigate or bring home vessels which met with ac- 
qgdents abroad ? The words of the contract, as set out iu the declaration, bIiow 
an 4Moyment directly within the scope of the objects for which the company 
was incorporated. It is true that there is a conflict of authorities which it is dif¬ 
ficult to.recondite. Two or three eases iu the Court of Exchequer, Lampreil v. 
The Billcricay Union, S Exch. 283, and The Mayor of Ludlow v. Charlton, 6 
M. & W. 815, and Arnold v. The Mayor of Pooled Man. & G. 868, in the Court 
of Common IMeas, appear to militate against the view taken by this Court. But 
those decisions proceeded # upon a principle adapted^to municipal corporations, 
whictf arc created for other objects than trade; and the Cour^of Exchequer ap¬ 
plied that principle to modern trading companies, which are of an entirely differ¬ 
ent clyiractor. In early times, there -was a great relaxation of the rule which* 
required that the contradfe of corporations should be under Seal, and that Relax¬ 
ation has been gradually extended. At first, the relaxation was’made only in 
those cases mentioned by Mr. Lush, where the subject-matter of the contract was 
x£ small moment and frequent occurrence, which m the case of municipal corpo¬ 
rations, might be the only exceptions uecessary. But in the laler case^ there 
was a further relaxation, especially in the case of corporations created by i bar¬ 
ter for tifcding purposes, and other like corporations. The general result of the 
cases mentioned in Clark v. The Guardians of the Cuckfiekl union, 16 Jur. 686; 
s. c. 11 Eng. Rep. 442, is, that in the case of trading corporations, wherever the, 
contract relates, and is essential to the purpose for which the company was in¬ 
corporated, it may be enforced, though not under seal. Iu deciding that case, I 
reviewed all the cases, and adhero to the opinion which I then expressed, that in 
such a case as the present, wlier^ the contract is essentially necessary to the ob¬ 
jects of the company, and directly within the scope of their charter, it may be en¬ 
forced, though made by parol.” And Erie, J., added: “ I am of opinion that the 
contract is binding on the corporation, though not under seal, on the ground that 
it is directly within the scope of the company's charter. The authorities are ap¬ 
parently conflicting, but none conflict with the principle laid down by my Brother 
Wightman, in which I concur. In Beverley v. The Lincoln Gas Light and 
Coke Company. 6 Ad. & El. 829, the supply of gas was directly incident to the 
purpose for which the Company was incorporated. So also in Church v. The 
Imperial Gas Light and Coke Company, 6 Ad. &. El. 846 ; and m Sanders tv 
The Guardians of the St. Neot’B Union, 8 Q. B. 810 ; and in the el^xirate judg¬ 
ment of Wightman, J, in Clark v. The Guardians of the Cuckfimu Union, 16 

/ur, 686 > 8* 0.11 JQng. Rep.^42, it was assumed that the matter was within the 

•» 

l JBee Kent tv Tyson, 20 N. H. B. 121; Robinson v. Green, 5 Harring. (Del.) 
U*. , ' 
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mastSr, yhich ate afterwards paid, or Recognized to be valid, he 
is presumed to possess a rightful authority to do so in other in¬ 
stances, within the scope of the same business . 1 *' , 


scope of the company’s eharter. The judgment, delivered by Lord Campbell, 
C. J., for this court, in the Copper Miners Company v. Fox, 16 Q. B. 229; fi. C. 

8 Eng. Rep. 420, enunciated the principle. The principle affirmed by this series 
of cases, does pot conflict with the two leading cases in the Court of Excbeguer, 
which were cases of municipal corporations. Neither building, which was the 
matter in The Mayor of Ludlow v. Charlton, 6 M. & W. 815; nor litigation, 
which was the matter in Arnold v. The Maj or of Poole, 4 Man. & G. 860, were 
incidental directly to the purposes for which the corporations ot those towns were 
constituted. The other cases to which I adverted, were corporations for trading 
purposes, and it is difficult to reconcile them. In Lampicll v. The Guardians of 
the Billericay Union,*8 Exch. 283, the action related to the building of a work¬ 
house, with which the defendants were, as a corporation, connected. Jhggle v. 
The London and Blackwall Railway, 5 Exch. 442, is that which to*the gieatest 
degree conflicts, unless it can be distinguished, or explained on the ground that 
it was a unique contraqt; it it cannot, I do not agree to it; and in this conflict ef 
authorities, I adhere to those wjiieh oppose it. The notion that a set of contracts 
shall have their validity depending on the frequency and insignificancy of the 
subject-matter, is of such extreme permciousfless, that I do not think tha^ it can 
be adheied to, and must be considered as applicable only to municipal corpora¬ 
tions. It hasdroen so hold as to contracts for servants, but I do not think that it 
was meant to be said, that the contract was valid if the matter was of small im¬ 
portance, and invalid if the matter was of great importance; and indeed,lin the 
case of trading companies, which it is allowed may draw and accept bills of ex¬ 
change not under seal, it is obvious that insignificancy is no element; neither is 
the frequent y or rarity of the contract an element. The nature of the contract 
and the subject-matter of it, must be the principle which governs the question 
whcthei it is valid, though not under seal. It vjjpuld be pernicious to the law of 
the country, that under the semblance of a contract parties should obtain goods 
or services, an 1 not be compellable to pay for them. The Court of Exchequer 
had an opinion that it would be important that the rule should be certain; but 
their resort to the rule^that the contract in all cases, with the above-mentioned 
exceptions, should be under seal, cannot be acted upon.”*] 

It is very certain 1 , that no such distinction between contracts made by munici¬ 
pal dbcporalions and other corporations, exists in Americ&g but the general rule, 
as laid down in the text, is generally, if not universally established. Indeed in 
New England, our municipaljeorporations rarely, if ever, use any corporate seal | 
and all their multifarious business is transacted by th’e town officers, who are an- 
nufjfcy chosen by the votes of the inhabitants, and who act, virtute officii, as 

•gents of the town, and in almost all cases* except erf the conveyance of the real 

♦ 

1 See Smith on Merc. Law, 106, (3d edit) 1848; Dowsv. %een, 16 Barbour, 
72; Chiilsey v. Porter, 9 Harris, (Penn.) R* 890. 
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§ 66. And the nature and extent of the authority o£ the ser- 
W 0 k or agent, are often wholly deduced from the nature and 
eacflijt of his usual employment* Hence it is, (as we shall pres- . 
ently more fully see, 1 ) that the master is bound by the acts of 
the servant, within the scope of the usual business confided to 
him; for this master is presumed to authorize and approve the 
known acts, that arc incident to such an employment. Thus* 
if a master usually intrusts his servant to buy goods upon credit, 
he will be bound by his acts of this sort even when he has pro¬ 
hibited him specially from buying upon credit; for the other 
party trusts to him, 09 account of the general habit of his em¬ 
ployment, and the presumed assent of the master, who has held 
him out as having a competent authority for this purpose. 8 And 
it is a general rulo, which witi be abundantly illustrated in the 
courseof these Commentaries, that where one of two innocent 
persons must suffer by Ihe misconduct of a third person, that 
Pfurty shall buffer, Vho, by hib .own acts and conduct, has en¬ 
abled Such third person, by giving him predit, to practice a fraud 
or imposition upon Ihe other party. 3 And this is in perfect co¬ 
incidence with the rule of the civil law, wherein it is said; Sem¬ 
per , qui non prohibit pro se intervenire , mandare credit ur 4 Qui 
patitur ab alio mandarin ut sibi credatur , mandare intelligitur? 
But %i this more will be said under the next head. 


estate of the town, act by unsealed instruments and contract, cither verball> or 
by unsealed writings, on behalf of the town. See Angoll & Ames on Corpo¬ 
rations, ch. 8, p. 162 to 209, (2<^pdit.) 

1 Post, § 84 to 10G. 

* 1 Livermore on Agency, p. 87 to 41, (edit. 1818) ; 2 Kent, Comm. Lcct. 41, 
pp. 614, 615, 626, 627, (4th edit.).; Anon. 1 Shower, 95; Paley on Agency, by 
Lloyd, Pt. 1, ch. 8, § 2, p 161 to 175; Nickson v. Brohan, 10 Mod 109-111; 
Pickering v. Busk, 15 Last, 88; Baiber v. Gmgel, 3 Esp. Rep. CO; Itusby v. 
Scarlett, 5 Esp. R. 76, 77. See Wayland’s case, 3 Salk 284*; Rolton v. Hillers- 
den, 1 Ld. Raym. 225 ^Hazard v. Treadwell, 1 Str. R. 506; Williams v. Mitch- 
$11,17 Mass. R. 98. * 

. 8 jSaring v. Corrie, 2 B. & Aid. 148; Paley on Agency, by Lloyd, (9d edit) 
p. 80?f See Hazard v. Treadwell, 1 Str. R. 506 ; Post, § 264. 

4 Big. Lib. 50, tit. 17, 1 . 60 ; Dig. Lib. li, tit 1, 1 . 1, § 5 ; Post, § 89 ; 2 Ant, 
BoOWfo Beet. 41, p. 614 to *616, (4th edit.); Pqthior, Pand. Lib. 17, tit 1, n. 19. 
Jib. 17, tit. 1, L 18 ; Pothier, Pand. Lib. 17, tit. 1, n. 19; Pos£ § 89. 
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CHAPTER VI. . . 

NATURE AND EXTFNT OF AUTHORITY. 

* 

§ 57. Let. us next consider the nature and extent of the au¬ 
thority conleired on an agent, it may, as we^iave.already seen, 
be a general authority, or it may be a special authority. It may 
be express, or it may be implied. Ii* regard both to a general 
and to a special express authoiity, it may be conferred by a for¬ 
mal instrument, as by a letter of attoi ney under seal; or it may 
be by a writing of an informal and loo->e character, such as a let¬ 
ter, or a memorandum, or it may be by parol or oral declarations. 1 

* 58 . But whether it is conferred in the one way, or in the 
other, it i-, unless the contrary manifestly appears to be the in¬ 
tent of the party, always construed to include all the necessary 
and usual means of executing it with effe*. 2 * Thus, for exam¬ 
ple, if a general authority is given to collect, receive, and pay all 
the debts due by, 04 to, the principal, it will occur to every one, 
who leflccts upon the nature of such a trust, that numberless 
arrangements may be required fully to accomplish the end pro¬ 
posed ; such as settling accounts, adjusting disputed claims, re¬ 
sisting unjust claims, answering or defendjpg suits ; and these 
subordinate powers, (or, as they are sometimes called, mediate 
powers), aie, tfceieforc, although not expressly given, understood 
to be included in, and a part of, or incident to, the primary pow- 
cr.' 5 So, an authority given to recov# and receive a debt, will 
authorize the attorney to arrest the debtor. 4 So, sft authority 
given to a broker to effect a policy, will authorize him to adjust 
a loss under the policy, and adopt all the means necessary to 


1 Ante, § 46 to 56. 

* Howard v. Bdillie, 2 H. Ul. 618 ; 3 Chitty on Comm, and Manuf. 200*, 201; 

Withington v. Herring, 5 Bing. R. 442; 1 Bell, Comm 387, art. 412, (4th edit); 
Rogers v. Kfteland, 10 ’VJfend. 218; Peek v. Harriott, 6 Serg. & R. 146# Den- 
niaft v. Bloomei, 11 111. 177; Barnett v. Lambert, 15 M.* & W. 489; Post, § 97, 
101* to 106. * « 

* Howard t. Bailhe, 2 II B. 618-620; Com. Dig. ‘Attorney, C. 15, citing Palm¬ 
er, R. 894; Sprague v. Gdlclt* 9 Metcalf, R. 91; Fowler v. Blcdoe, 8 Hum¬ 
phreys, R. 609; Post, § 101 to 106. 

4 Ibid.; Post, $ 108 andjiote. j 
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procure an adjustment. 1 So, an authority to settle bosses on a 
ft will include a power to refer the matter to arbitration. 2 
authority to sell and convey lands for cash, includes all 1 
authority to receive the purchase-money. 8 So, an authority to, 
mate and enter into contracts for the purchase of grain, has 
been held to include the power to modify or waive a contract 
qiade by the agen| in respect to grain. 4 So, an authority*given 
by vote to the treasurer of a corporation to hire money, not ex¬ 
ceeding a fixed sum, and for a term not less than eight or more 
than twelve months “ on such terms and conditions as he may 
think most "conducive to the interests of the company,” for the 
purpose of meeting certain drafts of the company, as they shall 
fall due, has been held to authorize the treasurer to raise money 
by drafts on one of the directors, payable to bis own order,%nd 
indorsed by him, and to be charged by the acceptor to the com¬ 
pany. 5 So, an authority to make contracts for the sale of lands, 
Min authorize the agent [.to make a deed, 6 and] to receive so 
much of the purchase-money as is to be paid in hand on the 
sale, as an incident to the power to sell. 7 [So, a power to an 
agent to sell lands, on such terms in all respects as he might 
deem most advantageous, and to execute deeds of conveyance 
necessary for the full and perfect transfer of the title, authorizes 
the agent to inser^ in the deed the usual covenants of war¬ 
ranty. 8 ] 

§ 59 . Upon the same ground, an agent, who Js employed to 


1 Richardson v. Anderson, 1 Camp R. 43, note; 1 Emerig. Assur. ch 5, § 4, 
p. 141; Post, t§§ 103, 109, 191. 

a Goodson v. Brooke, 4 Camp. R. 163. But see contra , Huber v. Zimmerman, 
21 Ala. 488. "* 

5 Peck v. Harriot, 6 Scrg. & Rawle, 149 ; Hoskins v. Johnson, 5 Sneed, 469. 

4 Andorra v. Coonley, 21 Wend. R. 279. 

6 Belknap v. Davis, 1 Appleton, R. 455. 

• Vdfentine w. Piper, 22 Piqk. 85. * 

1 Johnson v. McGruder, 15 Miss. 365; Yerby v. Grisby, 0 Leigh/Virg. R. 287; 
JRiggMto v. Moore, 6 Bosw. 344; Goodalc v. Wheel*, UN. H.TL 424. See 
Datfarop v. Blake, 3 Foster, 46. 

( f ®Le Roy v. Beard, 8 Jjloward, 451. Woodbury, J, said: “This power of 
is given tn extenso in the caBe. It appears from its contents, that JLe 
authorizing Starr, (the agent,) to invest certain moneys in lands and 
tafe in some of the Western States and Territories of the United States, 
stion of the said Starr, empowered him^to contract for the sale of, 
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procure a note or bill to be discounted, may, unlegp expressly 
restricted, indorse it in the name of his employer, and bind>him 

and to sell, either in whole or in part, the lands and real estate so purchased by 
the said Starr,’ and ( on such terms in all respects as the said Starr shall deem 
■tost advantageous.’ Again, he was authorized to execute > deeds*bf conveyance 
ncccssanr for the full and perfect transfer of all our*respective right, title,’ &c. 

‘ as sunrocntly in all respects as we ourselves could do personally in the prem¬ 
ises,’ ‘ and generally, as the agent and attorney of the said Jacob Lee Roy,’ to 
sell ‘on such terms iu all respects as he may deem most eligible.’ It would be 
difficult to select language stronger than this to justify the making of covenants 
without specif} ing them eo nomine. When thi*> last is done, no question as to the 
extent of the power can arise, to be settled by an} court, ‘But when, as here, 
this last is not done, the extent%f the power is to be settled by the language em¬ 
ployed in the whole instrument, (4 Moore, 448,) aided by tlic situation of the 
p.u ties and of the property, the usages, of the country on such subjects, the acts 
of the parties themselves, and any other circumsfhnce hat ing a legal bearing and 
throwing light on the question. That the language above quoted liom the power 
of attorney it, suflh ient to cover the execution of such a covenant would scan 
natural)} to be inferred, first, fiom its leaving the term* of the sale to be in all 
respects as Starr shall deem most advantageous. ‘Terms’ is an expression ap¬ 
plicable to the conveyances and covenants in be given, as much as to the amount 
of, and the time of paying, the consideration. Roger v. Kneclaml, 10 Wendell, 
218. To prevent misconception, this wide discretion is reiterated. The qpv-. 
enants, or security as to the title, would be likely to be among the terms agreed 
on, as they would influence the trade essentially, and in a new and unsettled 
country must bo the chief reliance 6f the purchaser. To strengthen this view, 
the agent was also enabled to execute conveyances to transfer the title* 4 as suf¬ 
ficiently in alt lespoets as we ourselves couItLdo personally in the premises.’ 
And it is manifest, that inserting certain cov*anls which would run with the 
land might transfer the title in somg events more perfectly than it would pass 
without them 3 and that, if present ‘ personally,’he could make such covenants, 
aud would be likely to if requested, unless an intention existed to sell a defective 
title for ^goou one, and for the price of a good one. It is hardly to be presumed 
tL.vi anything so censurable as this was contemplated. Again, liis authority to 
sell, ‘ on such terms in all respects as he may deem most eligible,’ might well be 
meant to extend to a term or condition to make covenants of seisin or warranty, 
as without such he might not be able to make an eligible sale and obtain nearly 
so large a price. Now all these expressions, united in the same instrument, 
would, prima facie , in common acceptation, seem designed to convey full powers 
to make covenants like these. And although a grant of powers is soidltimes 
to be construed strictly, (Com. Dig. Poiar , B. 1, and c. 6; 1 Bl. R- 288,) yet it 
does not seem fit to fritter it away in a case like this, )jjy very nice and metaphys* 
leal distinctions, when the general tenoi of the whole instrument is itf favor of 
what was done under the power,j^nd when the grantor has reaped the benefit of 
it, by receiving a large price that otherwise would probably never ^ave been 
paid. N)nd v. Marshall, 1 Brod. & Bingh. 819; 10 Wendell, 219, 282. This he 
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thai w4m ement; for he may well be de&j^i as incidentally 
ped with this authority, as a means to eSeetuatc the tlis- 
1 So, an agent, employed to procure a bill or note to be 



must refund when the title fails, or be accessory to what seems fiaudule^ 1 dt 
J. Marsh. 292.- Another circumstance in support of the intent of the j^-tics to 
the power of Ittornoy to make it broad enough to cover warranties, is t™r posi¬ 
tion or situation as disclosed in the instrument itself. Solly v. Forbes, 4 Sloore, 
448. JLe Roy resided in New York, and Starr was to act as attorney in buying • 
and selling lands in the * Western States and Territories,’ and this very sale was 
as remote as Milwaukee, in Wisconsin. For aught which appears, Le Roy, 
Beard, and Sfarr, were all strangei's there, and the true title to the soil little 
known to them, and hence they would expect to be required to give warranties 
when selling, and would be likely to demand them wbeu buying. The usages of 
this’country aie believed, also, to be veiy uniform to insert covenants in deeds. 
Irw’the case of The Lessee of Clarke v. Courtney, 5 Peters, 349, Justice Story 
says: ‘ This is the common course ol conveyances; * anil that in them ‘ covenants 
of title are usually inserted.’ bee also, 6 Ilill, 338. Now, if in this power of 
iHorncy no expression had been employed beyond giving an authority to sell 
and convey this land, saying nothing more extensive or more restrictive, there 
are eases ^hich strongly sustain the doctrine, that, from usage as well as other¬ 
wise, a warranty by the agent was proper, and would be binding on tbe princi¬ 
pal. It io true, that some of these cases relate 1o personal estate, and some per¬ 
haps should be confined to agents who have been long employed in a particular 
business, and derive tlieir authority by parol, no less than by usage; aud conse¬ 
quently may not be decisive by analogy to the present ease. 8 1). and E. 757 ; 
liely eat v. Hawke, 5 Esp. Ca. 72, note; Picketing v. Busk, 15 East, 45; 2 Camp. 
N. P. 555; 6 Ilill, 838; 4 1). and E. 177. So of some cases vvliidh relate^to the 
quality and not the title of the ^Ibperty. Andrews w. Kneeland, 6 Cowen, 354 ; 
The Monte Allegre, 9 Wheat. C48; 6 Hill^S38. But whore a power to sell or 
convey is given in writing, and not aided, as here, by language conferring a wide 
discretion, it still must be construed as intending to confer all the usual means, 
or sanction the usual maimer of performing what is intrusted to the agent. 10 
Wendell, 218; Howard v. Baillie, 2 II. Bl. 818; Story on Agency, p. 58; Daw¬ 
son v. Lawly, 5 Esp. t?a. 65 ; Ekins v. Maclish, Ambler, 186 ; Salk. 283; Jeffrey 
». Bigelow, 18 Wendell, 521; 6 Cowen, 859. Nor is tbe power confined merely 
to ‘ usual modes and means,’ but, whether the agency be special or general, the 
attorney may use appropriate modes and reasonable modes; sueli are considered 
within the scope of his authority. 6 Hill, 388 ; 2 Pick. 845; Bell on Com. L. 
410; 2 Kent’s Comm. 618; Vanada Hopkins, 1 J. J. Marsh. 287; Sandford w. 
Handy, 28 Wendell, 268. We have already shown, that, under all the circura- 
r |t*bce&, a covenant or warranty here was not only usual, but appropriate and 
W^tiaUe.’’] 

n* Harrison, 4 T. R. 177; Nickson m Brohan, 10 Mod. 109; Hicks v. 
’sp. R. 116; Paley on Agency, by Lloyd, 209, 210, (3d edit); M&fc 
t>. Central Bank, 1 Kelly, 418. 
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■discounted for hia principal, may, if it be necessary or proper to 
accomplish the end, indorse the same in his own name, although 
not indorsed by his principal; and in suen a case he will be en¬ 
titled to be indemnified by his employer. 1 [But an agent au¬ 
thorized to draw and indorse bills in the name of his principal, 
has no power to draw or indorse a bill in his own name, or in 
the johit name of himself and his principal. 2 ] So, a servant, in- 
tiusted to s<?ll a horse, is clothed by implication (unless* ex¬ 
pressly forbidden) to make a warranty on the sale. 3 [But this 
has been said to apply only to a servant of a piofessed horse 
dealer. 4 ] So, an agent or broker, having power to bell goods 
.without any express restriction as to the mode, may -.ell by sam¬ 
ple or witli warranty. 1 * 

$ 60? And not only are the means necessary and proper for the 
accomplishment of the end included in the authority, but also all 
the vauous means which are justified or allowed* by the usages 
of trade. 6 Thus if an agent is authorized to sell goods, thib w§l 

1 E\ paito Robinson, 1 Buck, R. 113, Bajlcy on BiIU, (5th edit) di. 2, § 7. 

2 Stamlwk v Read, 11 Grattan, 281. 

3 Po»t, § 132 Fenn v Ilainson, 3 T R. 757 ; Helper o. Iliuko, 5 Esp. R. 
72, 3 Chit(), Conmu and Manuf 200, 201; Alexander v Gibs. >i 2 Camp. R. 
r >5 r >, Palo on Agcmcv, b> Llojd, 200, 210, (3d ulit), 1 Bill, Comm 387, ait. 
412, (4th edit); Id. p. 477 to 470, (5th edit.) , Nelson v. Coning, (5 Hill, 336; 
Hunter v. Jameson, 6 bedell, 252, Woodford v. MiClenaban, 4 Gilman, 85; 
Skinner v. Gunn, 9 Porter, 305, Bradford v Bush, 10 Ala. 3S6, Cocke u. 
Cunpboll, 13 Ala. 286 ; E/.ill v. Franklin, 2 Sneed, 236 , Ftanklm v. Ezell, 1 
Sneed, 497 But see Seignorfs Wahuer’s ease, Godbolt’s R. SCO, Post, § 421, 
note. Whelhei a power to sell land includes an authority to come) it with cov¬ 
enants of gcncial wan ant), is a point upon whiejt there are < ontradictory de- 
1 i-ions. In^Y»»iada v. Hopkins, (1 J. J Marsh. R. 293,) the Court of Appoals 
of Ivenluck) held the afTiimative. See also d’eteis v. Farnsworth, 15 Vermont, 
155 ; Taggart v. Stanborry, 2 McLean, 543 ; Le Ro) u Beaid, 8 Ilqw. 441. In 
Nixon v. flyserotl, (0 John R. 68,) the Supreme Court ol New Yoik decided 
in the negative. The same Court in Gibson v. Colt, (7 John. R. 390.) held, 
that a power to sell does not include a power to wariant the title; and,that a 
master qf a ship, authorized to sell.the ship, had no authority to represent that 
she was a registered ship. [This last case was oveiruled in 6 Hill, 336 ] 

4 See Coleman v. Riches, 29 Eng. Law>& Eq. R 326. „ 

5 Andrews i>. Kneeland, 6 Cowen, E. 354. But see Nixon t>. Ilyserott, 5 
John. R. 88; Gibson v. Colt, 7 John. & 390. 

® Ekins v. Macklish, Ambler, R. 184-186 ; Faley on Agency, by LIo)d, (3d 
adit) 198, note; 1 Livermore on Agency, 108,*104, (odif. 1818), Post,.§§ 77, 
98,101-109. 
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be construed to authorize the sale to be made upon credit, as 

• * 

well a$ for cash, if Ihis course is Justified by the usages of trade, 
add the credit is not l^yond the usual .period; for it is presumed, 
that the principal intends to clotlle his agent with the power of 
resorting to all the customary means to accomplish the sale, un¬ 
less lie expressly restricts him. 1 In other words, he is presumed 
to authorize him to sell in the usual manner, anti only in the 
usual manner, in which goods or things of that Sort are* sold. 2 
[Thus, a general selling agent has no implied authority to hind 
his principals by a warranty that flour sold by him on their ac¬ 
count will keep sweet during a sea voyage, in the absence of 
any usage of business to that eflect. 3 J 

1 Anon. 12 Mod R. 514; Scott v burman, Willes, R. 407; llonchtoft »>. Mat¬ 
thews, 3 Bos. & Pull 489; Newsome v. Thornton, 0 East, 17; Paley on Agency, 
by Llojd, 26, 198,.212-214, (3d edit) ; 2 Kent, Comm. Lett 41, pp 622,023, 
(4th edit.); McKinstiy v. Pearsall, 3 John R 310; Van Allen v. Vanderpool, 
6 John. Ii. 69; Goodcnow v. Tjler, 7 Mass R. 36; Claik v Van Noithwnk, 

1 Pick. 343; Laus^alt v. Lippuicott, 6 Seig. & Rawh‘386; Gcibier v. Line)), 

2 Wash Cir. R 413, Post, §$ 1U8, 226, Gieeley v. Bartlett, 1 Gioenl. R. 172; 
Forrcstier v. Boardman, 1 Stor), R. 43. 

8 Wiltshire v. Sims, 1 Camp. R. 258; James ? McCredie, 1 Bay, 294 ; Delaiield 
v. Illinois, 26 Wend. 223; Ives v. Davenport, 3 Hill, 874; ^Kout, Comm Loot. 
41, pp. 622, 623, (4th edit); 3 Chittj on Comm, and Manuf. 205, Laussatt v. 
Lippiucott, 6 Scrg. & R. 386, Post, § 110; Fisk i. Oflit, 15 Martin, R. 555; 
Rcano v Magee, 11 Martin R. 637 

[ J Upton r. Suffolk Count) Mills, 11 Cush.586. Metcalf, J., there bdid “The 
single question which wc have examined is, what is the extent of the implied 
authorit) of a general selling agent? The answer is, it is the same as that of 
other general agents. And it is an elementaly jiunc iple that an agent, emplo) ed 
generally to do any act, is aphorized to do it oul) m the usual way of business. 
Smith’s Merc. Law (Am. ed. 1847), 105, (5th ed.) 129; Woolruh on Com. fct 
Mere. Law, 319; Jones v. Warner, 11 Conn. 48.* A general agent is not, by 
virtue of hi%iommission, permitted to depart from the usual manner of effecting 
what ho is emplo) ed to effect. 3 Chit. Law of Com. & Man. 199. When one 
authorizes another to sell goods, he is presumed to* authoiizo him Jo sell m the 
usual manner, and only in the usual maimer, in which goods or things of that 
sort are sold. Slor) on Agency, § 60. See also Shaw a. Stone, 1 Cush. 228. 
The usage of the business in winch a general agent is employed furnishes the 
rule by which his authority is measured. Hence, a gcneial selling agent has 
authority to sell on credit, and to warrant the soundness of the article sold, 
Jwhetft such is the usage. Goodenow v. Tyler, 7 Mass. 86; Alexander t». Gib- 
eon , 2 Camp. 555; Nelson v. JDpwing, 6 Hill, 836; 2 Kent, Comm. (6th •«£) 
6$9; Jbissell on Factors, 58; Smith on Master & Servant, 126, 129. Bat 
W stocks and goods sent to auction are not usually sold on credit, a stock 

J » 
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§ 61. The same doctrine is recognized in the civil law; for by t 
that law agents might do whatsoever is comprehended within 
their letter of procuration and the intentions of the principal, 
dedueible therefrom, and whatever naturally follows from the 
authority given to them, or is necessary for the execution of it. 1 
And this, especially, was deemecUto belong to a Procurator, hav¬ 
ing whal syas called a liberal administration. Procurator , cui gen¬ 
eral iter libera administratio reruin coinmissa est, potest cxigere, 
aliud pro alio permutare? Thus, an ag°nt* appointed to demand 
personal property, might institute an action therefor. Ad rent 
mobilem petendam datus Procurator , ad erhibendain rerte aget? 
Domat has expounded the true doctrine of the civil law in ex- 

0 m 

pressive, but at the same time, in exact terms. “ If,” says he, 

“ the order or power given marks precisely what is to be done, 
he, who accepts and'executes it, ought to keep close to wha,t is 
prescribed in it. And if the order or power be indefinite, he 
may set such bounds to it, or give to it such extent, as may 
reasonably be presumed to b° agreeable to the intention of the 
person, who makes the order, or bestows the flower; whether 
it be with regard to the thing itself, which is to be done, or the 
way of doing it.” 4 Igitur commodissime ilia forma in mandatis 
servanda est , vt quotiens rertum mandatum sit , recedi a formd non 
debeat; at quotiens incertum vel pluriurn causarum, tunc licet aliis 
prrestahombus cxsoluta sit causa mandati , quam qux ipso mandato 
ine rant, si tamen hoc m and atari erpedierit , mandati erit actio? 


broker or’auctioneer has no authority so to soli them, unless he has the owner’s 
express direction or concent. Wiltsliiie v. Sims, 1 Camp. 258: 3 Chit. Law of 
Com & Man. 205; 1 Bell, Comm. 888. And it was said by Mr. Justice Thompson, 
(9 Wheat. 647,) that auctioneers have only authority to sell, and are not to war¬ 
rant unless specify instructed so to do. 

As there is no evidence nor suggestion of a usage to sell flour with the hazard¬ 
ous warranty that it shall keep sweet during a sea vpjage, in which it must twice 
cross the equator, we deem it quite clear that nothing short of an express author¬ 
ity, conferred on the agent by die defendants, would empowci him to bind them by 
such ai warranty. See Cox v. Midland Comities Railway Company, 8 AYobb. 
Hurlst & Gord. 278.] 

1 Domat, B.^, tit. 15, § 3, art. 10, by Strahan. 

8 Dig. Lib. 8, tit. 8, 1 . 68; Pothier, Pand Lib. 8, tit. 8, n. 8. 

^Dig. Lib. 8, tit. 8, 1. 56, 57; Pothier, Pand. Lib. 8, tit 8, n. 29 

4 1 Domat, B. 1, tit 15, § 8, art. 8, J?y St-ahan. 

0 1%. Lib. 17, tit 1 , 1,46 ^ Pothier, Pane. Lib. 17, tit 1, n. 45. 
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i § 62. On the other hand, language, however general in its 
form, when used in connection with a particular subject-matter, 
vtill’be presumed (as we have-already seen 1 ) to be used in sub¬ 
ordination to that matter; and therefore it is to be construed 
and limited accordingly. And it will make no difference in the 
conslruction, that this general,language‘is found in very formal 
instruments,- such as a letter of attorney. Thus, wheje a power 
of attorney authorized an agent “to ask, demand, and receive 
from the East India Company, or whom it should, or might 
concern, all money that might become due to the principal, on 
any acc&unt whatsoever, and to transact all business,” 2 and, on 
non-payment, to use* all lawful means for the recovery, and, on 
payment, to give proper receipts and discharge^, with power to* 
appoint substitutes, and giving his (the principal’s) lull power 
and authority in the premises, with the usual clause of ratifica¬ 
tion ; it was held, that the words “ to transact all business,” did 
not authorize the agent to indorse an East India bill, received 
under the letter of attorney in the name of the principal, and to 
procure a discoftnt thereon, on such indorsement; for the words 
“ all business ” must be construed to be limited to all business 
necessary for the receipt of the money. 

§ 63. So, a letter of attorney to receive from the Commission¬ 
ers of the Navy, or whom it may concern, all salary, wages, Ac., 
and all other money due to the principal, with a general power 
to receive all demands from all other persons, to appoint substi¬ 
tutes, and to make due acquittances and discharges, lias been 
held not to authorize the agent to negotiate any bills received m 
payment, or to indorse them m lus own name, even although 
there was evidence of a usage among agents of the like sort to 
negotiate such bills; for the authority conferred did not include 
any such power of negotiation; and parol evideribe is not ad¬ 
missible to control or enlarge the language of a written instru¬ 
ment. 3 


i Ante, § 21. # 

8 Hay v. Goldsmidt, cited 1 Taunt. R. 849, 350, Muiray v. Ba# India Co. 5 B. 
Aid. 201, 210, 211; Esdaile v. La Nauzc, 1 Y. & Coll. 894. 

8 Ilogg Snaith, 1 Taunt. 347; Muiray v. East India Company, 5 Barn. & ASd. 
34 , 210, 211. See Ekins v. Mackhsli, Ambler, R. 184,185. It is said by Mr. 
oyd, in his notes to Palcy on Agency (3d edit) p. 198, that “ the construction 



yi.J ‘‘NATURE AND EXTENT OF AUTHORITY. 78 

* §63 a. So, a letter of attorney empowering an agent to nego¬ 
tiate, compromise, adjust, determine, settle, and arrange all dif¬ 
ferences and disputes between the principal and all persons 
whatever, and to execute and sign in the name of the principal 
any release, covenant, or conveyance of any part of the principal’s 
I estate, and to give and receive discharges, receipts, &c., has been 
held not to ^authorize the agent to confess a judgment in the 
name of the principal. 1 [So a letter of attorney authorizing an 
agent to “collect a debt,” docs not empower him to give a dis¬ 
charge upon receipt of the debtor’s note. 8 Nor can an agent 
authorized to settle a claim against a carrier for the loss of goods 
give a discharge without receiving any consideration. 1 ] 

§ 64. So, a letter of attorney given by an executrix, authoriz¬ 
ing an agent to receive all sums of money due to the testator, 
or to her as executrix, to adjust all accounts and differences, to 
submit the same to arbitration, to execute assignments, receipts, 
and releases, to pay all debts due by her as executrix, in due 
course of law, and generally to do all acts for receiving debts, 
and discharging the powers given by the letter of attorney, with 
full power “ to do and act touching and concerning all or any of 
the premises, as effectually to all intents, constructions, and pur¬ 
poses whatsoever, as she as executrix could,” has been held not 
to authorize the agent to accept bills of exchange to charge her 
in her own right for debts of the testator. 4 

§ 65. So, a power of attorney to secure, demand, ^and sue for 


of a written instrument, whether mercantile or otherwise, is for th? court, and not 
*foi the jury. The court, howoer, may, whcie the construction is doubtful, re¬ 
ceive evidence ia aid of its judgment.” Lord Hardwicke, in Ekins v. Maclish, 
Ambler, R. 184, 185,) thought that the evidence of the custom among merchants 
wa a admissible, to explain a letter, at least, if it could not be well otherwise un¬ 
derstood, in courts of equity, even if not admissible in courts if law. See also 
Mechanics’ Bank v. Bank of Columbia, 5 Wheat. R. 826; Morrell i>. Frith, 8 
Mees. & Weis. 402; Neilson v. Harford, 8 Mees. & Weis. 806, 823; Kean v. 
Davis, Spencer, R. 426. 

1 Lagow v. Patterson, 1 Blackford, 252. 

* Corning v. Strong, 1 Carter* 329; Kirk v. Hyatt, 2 Carter, 822; Ward v. 
Evans, 2 Ld. Raym. 929; Sykes v. Giles, 5 Mees. «& Weis. 645, Miller v. Ed- 
monston, 8 Blackford, 291. 

* Patterson v. Moore, 85 Penn. St. R. 69. 

4 Gardner v. Baillie, 6 T. R. 591. But see Howard v. Bailie, 2 H. Bl. 628, 
whioh seems contra. 
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all sums of money then due, or thereafter to become due to the 
principal in certain countries, and to discharge and compound 
the same, to execute deeds of land then, or thereafter, owned by 
the principal, in a particular‘State, “and to accomplish, at his 
discretion, a complete adjustment of all the concerns of the prin¬ 
cipal, in the State of New York, and to do any and every act jng 
his name, which he would do in person,” has been held not to 
authorize the agent to give a promissory note in the name of the 
principal, upon the ground, that making an adjustment of his 
concerns did not include any incidental authority to give the 
note, for the authority, notwithstanding these general words, was 
to be construed to J^e limited to the business referred to in the 
preceding clauses, and not include a general authority to adjust 
all the other concerns of the principal 1 

§ 66. So, a letter of attorney, given to certain persons, jointly 
and severally, to sue for and get in moneys and goods, to take 
proceedings and bring actions, to enforce payment of moneys 
due, to defend actions, settle accounts, submit disputes to arbi¬ 
tration, sign receipts for money, accept compositions, “indorse, 
negotiate, and discount, or acquit and discharge bills of exchange, 
promissory notes, or other negotiable securities, which were or 
should be payable to the principal, and should need artd require 
his indorsement; ” to sell his ships, execute bills of salt*, hire on 
freight, effect insurances, “buy, sell, barter, exchange,and import 
all goods, wares, and merchandise ; and to trade and deal in the 
game, in such manner as should be deemed most for his interest; 
and generally to make, do, execute, transact, perform, and accom¬ 
plish all and singular such further, and other acts, deeds, matters, 
and things, as should be requisite, expedient, and advisable to be 
done in and about the premises, and all other his affairs and con¬ 
cerns, as he might or could do, if personally acting therein; ” has 
been held not to authorize the agent to accept a bill in the name 
of the principal; especially if drawn jn relation to concerns in 
which he had a partnership interest only. The language of the 


l Rossiter v. Ropsiter, 8 Wend. R. 494. This case certainly stands upon very 
nice principles of construction; for giving the note might be the only effectual 
xnsanB of adjusting the principal’s concerns if the power was applicable to aU the 
principal’s concerns in the State of New York, instead of being limited to the 
preceding special authorizations. See Taylor v. Robinson, 14 Cal 399 j'Heffer- 
fU ffi* v. Adams, 7 Watts, 716; Wood v. McCain, 7 Ala. 800. 
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instrument, although general, was thought rather t<5 import a 
power to take for the defendant, than to bind him; and the acts 
t&ere to be done for the defendant singly. An express power 
was given to indorse, but none to .accept bills; -so that if any in¬ 
ference was to be drawn from the omission, it was an inference 
4 against, and not in favor of, any intention to confer the latter. 
Such instruments do not give general powers, speaking at large; 
but only where they are necessary to carry the purposes of the 
special powers into effect. 1 

$ (17. For the same reason, a power of attorney by a principal 
to another person “ for him, and on his behalf, to pay and accept 
such bill*or bills of exchange as should be drawn or charged on 
him by his agents or correspondents, as occsfeion should require ; 
and generally to do, negotiate, and transact the affairs and busi¬ 
ness of him (jthe principal) during his absence, as fully and effec-. 
tually as if he were present and acting therein,” has been*held 
not to authorize the agent to accept bills drawn on him upon 
account of a partnership, inwhich the principal was a partner; 
but only to accept bills drawn on him upon his individual ac¬ 
count. The language of the instrument conferred an authority 
to accept bills for the principal, and on his behalf. No such 
power was requisite, as to paitnership transactions; for the other 
partners might bind the firm by their acceptance; and, therefore, 
the words of the instrument might well be confined to their < 
obvious meaning, namely, an authority to accept in those cases 
where it was right for the principal to accept in his individual 
capacity. 2 


1 Atwood v. Munnings, 7 Barn. & CrcsM# 278. 

a Atwood v. Munnings, 7 Bam. &c Cressw. 278, 283, 284. The authority con¬ 
ferred by written instruments of Agency of this sort, is to be carefully distin¬ 
guished from a class of cases closely lesembling them, that is, powers of appoint¬ 
ment created by deeds, or last wills. In this class of cases, courts of equity have 
indulged themselves in a very liberal interpretation of the words, and haie held 
many executions of su<di powers valid which would, perhaps, scarcely be allowed 
in the construction of letters of attorney. Thus, a power to appoint land has boen 
held to include a power to charge it with c sum of money for^the same objects as 
the appointment. Roberts v. Dixall, 2 Eq. Cas. Abridg. 668; ThtVayles t\ Dye ? 
.2 Vern. 80. So a power to charge has beei held to authorize a sale, and appoint- * 
mg the money to the objects of the chaige. Long v. Long, 5 Yes. 445; Ken- 
worthy o. Bate, 6 Yes. 798. So a power to raise monejr out of an estate, has been 
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§ 68. I®eed, formal instruments of this sort ’are ordinarily 
subjected to a strict interpretation, and the authority is never 
extended beyond that, which is given in terfns, or which is neces¬ 
sary and proper for carrying* the authority so given into full 
effect. 1 Thus, a power of attorney to self assign, and transfer 
stock, will not include a power to pledge it for the agent’s own 
debt. 2 So, a power of attorney, given by a mill company to {heir 
agent to manufacture logs into lumber at their mills, and trans¬ 
port them to market, and sell and dispose thereof for the com¬ 
pany’s benefit, will not authorize the agent, without the knowl¬ 
edge of the directors of the company, to deliver over the lum¬ 
ber at the company’s mills in payment of securities giv£n by the 
agent, on behalf of *the company, m the course of his agency. 8 
So, a power to bargain and sell land will not include an authority 
[to mortgage the same, 4 nor] to grant a license to the purchaser, 
previous to a conveyance, to enter and cut timber on the land, 
although done bond fide with a view to effect the sale. 6 

§ 69. In written instruments alsopf a less formal character, the 
like rule of interpretation generally prevails; and they are never 
interpreted to authorize acts not obviously within the scope of 
the particular matter to which they refer. Thus, where, upon 
the dissolution of a partnership, notice was published by the 
partners, that all demands upon t]ie firm would be paid by a par¬ 
ticular partner, “ who is empowered to receive and discharge all 


held to authorize a sale thereof. Bateman v. Bateman, 1 Atk. 421; 2 Story, Eq. 
Jurisp §§ 1063, 1064. So a power to pay debts out of rents and profits, has 
been held to authorize a sale or mortgage of the estate Bootle v. Blundell, 
l*Meriv. 198, 282, 2 Story, Eq. Jurisp §§ 1064, 1064 a. In Williams v. Wood¬ 
ward, 2 Wend It 487, it was held tlkt a power of attorney to sell an estate in¬ 
cluded a powei to make a lease tor life, which was a lesser estate. And the court 
greatly relied on cases arising under powers of appointment. It may, however, * 
deserve consideration, whether the analogy can be safely relied on. See Hub¬ 
bard v. Elmer, 7 Wend. R. 446. 

1 Atwood v. Munnings, 7 Barn. & Cressw. 278, 288, 284; Paley on Agency, 
by Lloyd, (8d edit) 192; Oucarrey v Gill, 1 Mood. &^lalk. 450; WithingSon 
e. Herring, 5 Bing. R. 442; Wood v. Goodridge, 6 Cush. 117. 

2 Do Bouchout veGoldsmid, 5 Yes jr. 211 ; Post, § 78. * 

i Lombard v. Winslow, 1 Kerr, (New Bruns.) Rep. 827. And see Hng «him > 
v. killer, 44 Maine, 177. * * . 

* A Wood a. Goodridge, 6 Cush. 117. 

* It Elmer, 7 wend. R. 446. 
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debts due to the said copartnership; it was held, th?E this did 
not authorize the partner, after the dissolution, to indorse a bill 
uf exchange in the name of the firm, although drawn by him in 
that name, and aeceptecttby^i debtor to the firm. 1 So, the resi¬ 
dent agent of a mining company, who is appointed by the direc¬ 
tors to manage the mine, has not in virtue of such an agency, an 
implied authority from the shareholders to borrow money upon 
$heir credit in order to pay the arrearages of wages due to the 
laborers, however urgent the necessity may be, in order to avoid 
a distress upon the materials of the mine therefor. 3 * [So also, 


1 Kilgoui v. Fmlyson, 1 II Bl. 156 , Bdloy on Agency, by Lloyil, 192. 

2 Ha&tyne v. Bourne, 7 JMees. Web 595. Mr. Baron Parke, in delivering 
his opinion on the taso, said: ‘‘This is an action biought by the plaintiffs, who 
are bankets, to recover fiom the defendant, as one ol the pioprietors of the Trc- 
■wolvcs Mine, (a mine carried ou in the ordinary way,) the balance of a s>um of 
1100, advanced by them to the agent appointed by the company of proprietors 
for the management of the mine. Now, the extent of the authority conferred 
upon the agent by his appointment was ihis only, — that he should conduct and 
carry on the affairs of the mine in the usual manner. There is no proof of ex¬ 
press authority to borrow money from bankers for that purpose, or that it was 
necessary m the oidmary corn sc of the undertaking; and certainty no such au¬ 
thority tould be assumed. There aie two grounds, ou which it is said the de¬ 
fendant may be made responsible, first, on that of a special authority given to 
the agent to borrow money; and, secondly, on the assumed principle,Jthat every 
owner, who appoints an agent for the management of his property, must be taken 
to base tri\en him authority to borrow money in eases of absolute necessity. 
There, certainly was, in the present case, some evidence, from which a jury might 
have Ihferred that a power to borrow moncj, for the purposes of the mine, had 
been expressly given to the agent; but that evidence does not appear to have 
been left to the jury, and therefore the verdict cannot be supported on the first 
ground. Then, as to the second ground, it appears that the learned Judge told 
the jury, that they might infer an authority in the agent, not only to conduct the ‘ 
general business of the mine, but also, in cases of necessity, to raise money for 
that purpose. I am not aware, that any authority is to be found in our law to 
support this proposition. No such power exists, except in the cases alluded to in 
the argument of the master of a ship, and of the acceptor of a bill of exchange 
for the honor of the drawer. The latter derives it% existence from the law of 
merchants; and in the former case the law, which generally provides for ordin¬ 
ary events, and not for cases which are of a rare occurrence, considers, how likely 
and frequent are accents at sea, when it may be necessary, in order to have the 
vessel repaired, or to provide the means of continuing the voyage, to pledge the 
credit of her owiyero; and therefore it is, that the law invests the master with 
power to raise money, and, by an instrument of hypothecation, to pledge the ship 
itself if necessary. Jf that case be analogous to this, it follows, that the agent had 
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thet statioJTmaster and the other servants of a railway cotppany 
cannot, without express authority, bind the company by con¬ 
tracts for surgical attendance upon injured passengers. 1 And an* 
agent who is specially authorized to obtain surgical aid for a 
passenger injured by the upsetting of a stage-coach, is not thereby 
empowered to employ a physician to attend to one who acted as 
coachman without the knowledge of the company, and who was 
injured by the same accident. 2 ] So, an agent, who is authorize^ 
to draw and^ indorse notes, and to draw, indorse, and accept bil]s 
of exchange, can act under such authority only to the extent of 
his principal’s business, and is «noi authorized to draw,* indorse, 
or accept them for the accommodation of [himseli 3 or] mere 
strangers. 1 [So a general agent authorized to transact all the 
mercantile business of his principal, has not authority to bind his 
principal as surety on mercantile paper. 6 ] 

§ 70. Principles very similar may be traced back to the Ro¬ 
man law; for in that law, where the authority was express or 
special, the agent was bound to act within it; and where it was 
of a* more general nature, stall the agent could n<ft bind the prin¬ 
cipal beyond the manifest scope of the objects to be accom¬ 
plished by it: Jgitur commodhsime ilia forma in mandatis ser^ 
vanda est, ut quotiens cerium mandatum sit , recedi a forma nor 
debeat .® Diligenter fines mandati custydiendi sunt; nam qui ex - 
cessit, aliud quid facere videturJ Conditio a/utem preepositionis 
servanda est. 8 


power not only to borrow money, but m the event of security being required, to 
mortgage the mine itself The authority of the master of a ship rests upon the 
peculiar chaiacter of his office, and affords no analogy to the case of an ordinary 
agent. I am therefore of opinion, that the agent of this mine had not the 
authority contended for.” Mr. Baron Alderson used language equally expres¬ 
sive. 

i Cox v. Midland Counties Railway Co. S Welsby, Hurlstone, & Gordon, 208. 
1 Shrive v Stephens, 12 Penn. St. R. 268. 

* Stamback » Bank of yirginia, 11 Grattan, 269.* i 

* Wallace » Branch Bank of Mobile, 1 Alabama R. 565, N. &; North River 
Bank v. Aymur, 8 Hill, N. Y. Rep. 262; Stainer v. Tysen, S Hill, N. Y. Rep. 

Post, § 78. 

- J Bank of Hamburg v Johnson, 8 Rich. 42. 

< 17 » ***■ h 46; 1 Domat, B. 1, tit. 16, § 1, art, 8. 

f 3%. Lib. 17, tit 1,1. 6; Pothier, Pand. Lib. 17, tit 1, n. 41; 1 Domat, & 1, 

m 1*,# 6, art S j Ante, § 48 ; Post, §§ 87,88,174. 

* • Bfe Lib* 14, tit 8, L 11, § 5; Ante, § 48. 
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m. vx.} 

£ 71, 'The same principles were applied to the interpretation 
of wortis, conferring a general authority as to one thing, or as to 
many things. Thus, where a general authority of simple ad¬ 
ministration or management of the property of the principal was 
conferred upon an agent, it was held not to entitle the agent to 
alienate any property, except that which was of a perishable 
nature: Procurator totorum bonorum , cui res administrandee man¬ 
dates sunt, res domini neque mobiles vel immobiles, neque servus 
sine speciali domini mandate alienare potest; nisi fiructus aut alias 
res, ques facile corrumpi possunt. 1 So, where a person was ap¬ 
pointed as an agent to superintend a farm, he was held to pos¬ 
sess no power to sell it, or the things belonging to it: Procura- 
tor era vel actorem preedii, si non specialiter distrahendi mandatum 
accepit , jus rerum domini vendendi non habere , certum ac mani-, 
festum est? So, a general mandate was construed not to au¬ 
thorize a final settlement of an agreement by compromise: Man¬ 
date generali non contineri etiam transactionem decidendi causa 
interpositam? Where, however, a liberal or absolute adminis¬ 
tration of the affairs of the principal was conferred generally on 
the agent, a more liberal rule pf construction prevailed; for in 
such cases he was authorized to collect and to pay debts, and to 
exchange one thing for another: Procurator, cut generaliter libera 
administratio rerum commjssa est, potest exigere; aliud pro alio 
perimtare. Sed et id quoque ei rhandari videtur ut solvat credi- 
toribus . 4 The same doctrine is pithily expressed in the Scottish 
LaWj by Lord Stair, who says: “ Where in general mandates 
some things are specially expressed, the generality is not ex¬ 
tended to cases of greater importance than those expressed.” 6 

§ 72. Wherever an authority purports to be derived from a 
written instrument, or the agent expressly signs the contract, or 
other paper, introduced with the words “ by procuration ; w as, 

1 Dig. Lib. 3, tit. 3,1. 63; Pothier, Pand. Lib. 3, tit 3, n. 4; 1 Domat, B. 1, 
At 15, § 3, art 10, 11. 

* Cod. Lib. 2, tit 13, L 16 ; Pothier, Pand. Lib. 3,3, n. 4. 

* Dig. Lib. 3, tit 3,1.60; Pothier, Pand Lib. 3, tit 3, n. 5; 1 Stair, Inst B. 

1, tit 12, § 12, by Brodie; Ersk. Inst B. 3, tit 3, § 39; 1 Domat, B. 1, tit 15, 
§ 8, axis. 10,11. # 

4 Dig. Lib. 8, tit. 8, L 58,59; Pothier, Pand. Lib. 3, tit. 8, n. 8; 1 Stair, Inst 
S* 1, tit 12, § 15, by Brodie. 

« Stair, Instifc by Brodie, B. 1, tit 12, § 15; Ersk. Instit B. 8, tit 8, § 89. 
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§ 73. aTe, however, in all such cases, carefully to distin¬ 
guish between the authority given to the agftnt, And the private 


case of Atwood v. Munnings, was mentioned by Park, J., and he, like Judge 
Story, understood it, not as imposing the duty to inquire into the state of the 
principal's affairs, but only as to the character of the drawers. Indeed, there is 
hardly any rule better settled or of more universal application, than th§t the ap¬ 
pointee need not inquire as to matters in their own nature private and confiden¬ 
tial between the agent and principal. It may be doubted, says Mr.‘Justice 
Story, if upon this subject there is any solid distinction between a special author¬ 
ity to do a particular act, and a general authority to do all acts in a particular 
business. Each includes the usual and appropriate means to accomplish the end. 
(Story 09 Agency, 70.) Is it among those means, that the appointee shall lose 
his money, because the attorney happens to betray the interests of his principal ? 
Would not Buch a rule rather be a means to make the power utterly unavaila¬ 
ble ? No prudent man would advance liis money under such a responsibility. 
The rule supposes a degree of capacity to look into tl^p affairs and even the pri¬ 
vate intentions of others, which no human being possesses.” Mr. Ch. J. Nelson 
dissented, and gave tlje substance of his \ iews as follows: “ It is insisted, the 
bank was not bound to inquire further than to ascertain that the attorney was 
empowered to make and indorse notes for his principal. But the same instru¬ 
ment which conferred this power also contained the special limitation, and it was 
therefore as material for them to bring the case within that, as within any other 
part of the authority. The one qualified the other, and both must be regarded 
in ascertaining the sum of the whole. Mr. Lloyd, in his valuable edition of 
Paley on Agency, (p. 192, 3d ed.) observes, that all written powers, such as let¬ 
ters of attorney, or letters of instruction, receive a strict interpretation; the au¬ 
thority never being extended beyond that, which is given in terms, or is abso¬ 
lutely necessary for carrying the authority so given into effect. He refers to , 
Atwood v. Munnings, 7 Barn. & Cressw. 278, which, in principle, is decisive in 
favor of the judgment of the Court below. There, the power was given to the 
wife of the defendant , 1 for him .and on his behalf to pay and accept such bill or 
bills of exchange as should be drawn or charged on him by his agents, &c., and 
generally to do, negotiate, and transact the affairs and business of him (Man¬ 
nings) during his absence,’ &c. She accepted four bills drawn byeone of the 
partners of Munnings, the proceeds of which were applied in payment of part¬ 
nership debts. Another bill was afterwards drawn in order to raise money to' 
take up the former ones, which was accepted by Munnings’ wife and discounted 
■ by the plaintiffs. The question was, whether the wife had authority to bind her 
husband by the acceptance. The Court of K. B. held that she had not; that as 
the bill was accepted by procuration, the party taking it should, in the exercise 
Of a reasonable prudence and caution, have required the production of the 
jbgw tr, when he would have seen, that it only gave authority to accept bills for 
Me defendant and on his behalf; that no such power was requisite as to the part- 
transactions, for the other partners might have bound him by their ac- 
!% 5 fifcaaee pand that the words must be confined to their obvious meaning, namely, 
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instructions given to him, as to his mode of execu^pg that au¬ 
thority. 1 For, although where a written authority is known to 
exist, or is, by the very nature of the transaction, presupposed, 
it is the duty of persons dealing with the agent, to make in¬ 
quiries as to the nature and extent of such authority, and to ex¬ 
amine it; yet no such duty exists to make inquiries, as to ang 
private letter of instructions from the principal to the agent; for 
such instructions may well be presumed to be of a secret and con¬ 
fidential nature, and not intended to be divulged to third per¬ 
sons. 2 In like manner, if the written authority apparently jus- 
titles the act, it is no objection that the agent has secretly ap¬ 
plied his authority to other purposes than those for which ic was 
given; as if, having an authority to make notes in the principal’s 
name in managing his business, the agent should make such 
rifctes for secret purposes of a different nature, which could not 
"be known to other persons dealing with him. 3 Indeed, it may 
well be doubted, whether in these respects, there is any solid 
distinction between the case of a special authority to do a par¬ 
ticular act, and a general authority to do all acts in a particular 
business. 4 Each includes the usual and appropriate means to 
accomplish the end. In each case the agent is apparently 
clothed with full authority to use all such usujil and appropri¬ 
ate means, unless upon the face of the instrument a more re¬ 
strictive authority is given, or must be inferred to exist. In 


an authority to accepts in those cases -where it was right for him to accept in his 
individual capacity.” 

1 See Johnson v. Jones, 4 Barbour, 369 ; Bryant v. Moore, 26 Maine, 84. 
a Withington v. Herring, 5 Bing. R 442; Allen v. Ogden, 1 Wash. Cir. R. 
174; Munn v. Commission Company, 15 John. R. 44; Gibson v. Colt, 7 John. 

* B. 893; Andrews v. Kneeland, 6 Cowen, R. 354; North River Busk v. Aymar, 
8 Hill, R. 862, 278 ; Ante, § 72, note ; Post, §§ 97, 98,105, 127, note, 128, note, 
129-138. But see Peters t>. Ballestier, 8 Pick. 495, and especially what is said 
by Mr. Justice Putnam, in pp. 502, 503; Longworth v. Conwelt, 2 Blackf. Ind. 
B. 469; Tomlinson u. Collftt, 3 Blackf. Ind. R. 436; Walker v. Skipwith, Meigs 
Tenn. R. 502. 

8 Ibid.; Ante, § 69; North River Bank t>. Aymar, 3 Hill, N. Y. R. 262, 270, 
271; Ante, $ 72, note. [If the instructions to an agent are to employ men by 
written agreements, and he employs them orally, the principal will be bound, if 
tie persons so employed were ignorant of the agent’s instructions. Rourke t>. 
Story, 4 E. D. Smith (N. Y.) 54.] * 

* Post* § 188, and note. 
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each case, therefore, a? to third persons innocently dealing with 
Ins agent, the principal ought equally to btf'bodnd by the acts 
of the agent, executing such authority J>y any of those ssfentf" 
although be may have given to the agent separate, private, and 
secret instructions of a more limited nature, or the agent may be 
gecretly acting in violation of his duty. 1 ! 


1 See Paley on Agency, by Lloyd, p. 2; Id. 189,197, 199, 200 to 2fr0; Hel- 
year v. Hawke, 5 Esp. K. 73; Runquist v. Ditchell, 8 Esp, R. 84; Hicks a 
Hankin, 4 Esp. R. 114; Fenn v. Harrison, 8 T. R. 757; S. C. 4 T. Rep. 177; 
Smith v. McGuire, 8 Hurl. & Nor. 558; Alexander v. Gibsorf, 2 Camp. R. 555; 
Whitehead v. Tuckett, 15 East, R. 400. See also Pickering e. Busk, 15 East,* 
R. 88,43; Stainer v. Tysen, 8 Hill, R. 279; Munn v. Commission Company, 16. 
John. R. 44 ; Perkins v. Washington Insur. Company, 4 Cowen, R. 659; An¬ 
drews v. Kneeland, 6 Cowen, R. 354; Beals v. Allen, 18 John. R. 368; North 
River Bank v. Aymar, 3 Hill, R. 262; Rossitcr v. Rossiter, 8 Wend. R. 498j, 496; 
Ante, § 72, note; 1 Bell, Comm. B. 8, Pt. 1, ch. 4, § 412; Id. p. 478 to 480, 
(5th edit.) The case, intended to be put in the text, is that of an authority dis¬ 
tinct, and not derived, from the instructions, for if the original authority is re¬ 
stricted and qualified, the restrictions and qualifications constitute a part of the 
power itself, and govern its extent Thus, if the owner of a horse should give a 
written authority to another person, in general terms, to sell the hone; and this 
paper should be communicated to the buyer, as proof of the autboqty to sell; and 
the seller should have given separate, private, written or verbal directions to the 
agent not to sell, exeept at a particular price, and the buyer should ignorantly 
bny at a dess price, the question would then arise, whether the sale was valid. 
In such a case, the authority to sell would be unlimited upon the paper, and yet 
*it would be limited by the instructions. In such a case, who ought to suffer, the 
buyer or the seller, by the wrongful act of the agent ? In the case of a general 
agent, it is agreed, on all sides, that private instructions 'Will not vary the right 
of the agent to bind the principal in dealings with third persons, ignorafit of 
those instructions. In what respect does a general authority to do an act differ 
from a general authority to do all acts relative to a particular business or em¬ 
ployment, in regard to this point ? See Paley on Agency, by Lloyd, (3d edit.) 
p. 198 to 211 ; 2 Kent, Comm. Lect 41, pp. 620, 621, 622, (4tb edit.) Lord 
Ellenborough, in Pickering v. Bask, 15 East. 88,48, said: “It cannot finrly be 
questioned in this case but that Swallow hatrflwmiied authority to sell Strait* 
gpn can only look to the acts of the parties, aSfSSt Aft external indicia of prop¬ 
erty, and not to the private communications which twfy pass between a principal 
and his broker, and if a person authorize another to assume the apparent right 
Of disposing* of property in the ordinary course of trade, It must be presumed 
that tht apparent authority is the real authority. I cannot subscribe to the dpc- 
pi»6,tbat 3 broker’s engagements are necessarily and in all eases limited to his 
>'aptU|ti authority, the reality of which is afterwards to be tried by the fret It is 
Sd^rjhaf he may bind his principal within the limits of the authority, with which 
At few rrifatiy clothed by the principal in respect of the subjectenatter; 
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| 74. There is another consideration, highly irrfportant to be 
borne'in mind in .tie interpretation of written instruments, and 
eepd&ially of those of commercial nature, such as letters of 
instruction, or orders ; and that is, thatf, if the instrument is not 
expressed in plain and unequivocal terms, free from ambiguity J 
but the language is fairly susceptible of different interpretations, 
and tfiie agent, in fact, is misled, and adopts and follows one, 
when the principal intended the other, — +here, the principal will 
be *bound, and the agent will be exonerated. For, in such a 
Case, the agent has acted in good faith, and within the supposed 
limits of his authority; and if one of two innocent parties must 
suffer, he ought fo suffer in preference who has misled the con¬ 
fidence of the other into an unwary act. 1 In cases of doubt, the 
general rule is, that the words are to be construed most strongly 
against the writer: Verba fortius accipiuntur contra Proferen¬ 
tem . 2 There is no doubt, for example, that in letters of instruc¬ 
tions of a commercial nature, a wish, expressed by the consignor 
of goods to his agent or factor, rnaj, under particular circum¬ 
stances, amount to a positive command; 3 especially where the 
agent or factor has not any interest, and has not made any ad¬ 
vances or incurred any liabilities touching the same; for in the 

and there would be no safety in mercantile transactions if he could not. If the 
principal send his commodity to a place, where it c. the ordinary Im-mess of the 
person, to whom it is confided, to sell, it must be intended that the commodity 
was sent thither for the purpose of sale. If the owner of a hoi sc send it to a re¬ 
pository for sale, can# be implied that lie sent it thither lor any other purpose 
than that of sale ? Or if one sends goods to an auction-room, can it be supposed 
that he sent them thither merely for sate custody ? Where the commodity is 
sent in suoh a way and to such a place as to exhibit an apparent purjmse of sale, 
t^e principal will be bound, and the* purchaser safe.” Post, § DA. See what is 
said by Lord Kenyon, in Fenn v. Harrison, 3 T. R. 760; and bj Bavley, J,, in 
Pickering v. Bysk, 15 East, 45, 46 ; Schimmelpennith v. Bayard, 1 Peters, R. 
264. See also Whitehead v. T§0stt, 15 East, It. 400; Smith » East India Co. 
16 Simons, B. 76 ; Post, §U9|fl27,^S0, 131, 133. 

1 See Loraine v. Cartrif$gl t, 8 Wash. Cir. R. 151; Dodge t>. D’Wolf, MSS. 
Gir. Ct.’in Mas^ 1833 ; Courier v. Ritter, 4 Wash. Cir. R. 551; 1 Liverm. on 
Agency, 408, 404, (edit. 1818); De Tastut v. Crousiliat, 2 Wash. Cir. R. 132; 
* 99 . 

. * Ibid.; Blackett v. Royal Exc. Ins. Co. 2 Ciomp. & Jcrv. 244; Branch's Max- 
882, See Burrell v. Jones, 3 Barn. & Aid. 47. 

8 Brown v, $l*Gran, 14 Peters, R. 480 ; Martield v. Douglas, 1 -Sandford, Su¬ 
perior Ct B» (N. Y.) 860; Wilson i>. Wilson, 26 Penn. St. R. 898. * 
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latter cases different considerations may arise. But ordinarily 
the mere expression of wishes will not amount to positive com¬ 
mand, unless such is the fair and reasonable interpretation of 
the language in the connection in which it stands to the con¬ 
text. 1 {"Where a principal wrote to his factor, giving his views 


1 Ibid. This subject was much considered in Brown v. M’Gran, 14 Peters, 
R. 480, where the Court said : “ Here again the point is open, whether the lan¬ 
guage (of a letter) imports, that the defendants construed the wishes of. Ihc 
plaintiff to be simply a strong expression of desire or opinion, or a positive 
order; and also, whether the words ‘ noted accordingly ’ import that the defend¬ 
ants took notice thereof, or took notice of and a^ented to obey, the wishes or 
order of the plaintiff. The language is susceptible of either interpretation, ac¬ 
cording to circumstances. If the ease had been one of simple consignment, with¬ 
out any interest in the consignee, or any advance or liability incurred on account 
thereof, the wishes might fairly be presumed to be orders; and the noting the 
wishes, accordingly, au assent to follow them. But very different considerations 
might apply where the consignment should be, as tbe present is, pue clothed 
with a special interest and a special property,•founded upon advances and liabil¬ 
ities. We thiffi, therefore, that this objection is not, under the circumstances of 
„thc case, maintainable. It would be quite another question, whether the Court 
might not, in its discretion, have assumed upon itself the right and duty of con¬ 
struing these letters. There is no novelty m this doctiine. It will be found rec¬ 
ognized in Ekins v. Macklish. Ambler, Rep. lb-4,185 ; Lucas v. Groniug, 7 Taunt. 
Rep. 164, and Rees n. Warwick, 2 Barn. & Aid. 113, 115. But the main objec¬ 
tion to the instruction is of a more broad and comprehensive character. The in¬ 
struction in effect decides, that, in the case of a general consignment of goods to 
a factor for sale, in the exercise of his own discretion, as to the time and manner 
of sale, the consignor has a right, by subsequent orders, to suspend or postpone 
the sale at bis pleasure; notwithstanding the factor has, in consideration of such 
general consignment, already made advances, or incurred liabilities for the con¬ 
signor, at his request, trusting to the fund for his due reimbursement. We are 
of opinion, that this doctrine is not maintainable in point of law. We under¬ 
stand the true doctrine on this subject to 6c this. Wherever a consignment is 
made to a factor for sale, the consignor has a right generally to control the sale 
thereof, according to his own pleasure, from time to time, if nq advances have 
been made or liabilities incurred on account thereof; and the factor is hound to 
obey his orders. This arises from the ordinary relation of principal and agent. 
If, however, the factor makes advances, or incurs liabilities on account of the 
consignment, by which he acquires a special property therein ^ then the factor 
has a right to sell so much of the consignment as may be necessary to reimburse 
each advances oi’ meet such liabilities; unless there is some existing agreement 
between himself' and the consignor, which controls or varies this right Thus, for 
ewpple, if, contemporaneous with the consignment and advances or liabilities, 
there are orders given by tbe consignor, which are assented to by the faetor, that 
Hfp goods shall not bo sofd until a fixed time, in such a case, the consignment is 
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of the probable supply of the article consigned, and stating facts 
which indicated a short supply, and in conclusion ^aid : “ I have 
thought it best for yc^i to take my pork out of the market for 
the present, as thirty days will make an important change in the 
value of the article ; ” it was held that the letter constituted in¬ 
structions to withhold the property from sale until the receipt of 
further directions. 1 ] 

§ 75. In other respects, commercial instruments, such as orders 
and letters of instruction, are generally construed with great lib¬ 
erality, and free from technical rules, for the satisfactory reason, 
that they are generally drawn in a loose and inartificial manner, 
dnef are designed to subserve the common purposes of life and 


presumed to be received by the factor subject to such orders; and he not at lib- 
. erty to sell the goods to reimburse his advances or liabilities, until after that time 
lias elapsed. The same rule will apply to orders not to sell below a fixed price ; 
unless, indeed, the consignor shall, after due notice and request, infuse ?o provide 
aify other means to reimburse the factor. And in no ease will the factor be at 
liberty to sell the consignment contrary to the orders of the consignor, although 
he has made advances, or incurred liabilities thereon; if the consignor stands 
ready, and offers to reimburse and discharge such advances and liabilities. On 
the other hand, where the consignment is made generally without any specific 
orders as to the time or mode of sale, and the factor makes advances or incurs 
liabilities on the footing of such consignment, there the legal presumption is, that 
the factor is intended to be clothed with the ordinary rights of factors to sell in 
the exercise of a sound discretion, at such time and in such mode as the usage 
of trade and his general duty require; and to reimburse himself for his advances 
and liabilities, out of the proceeds of the sale •, and the consignor has no right, by 
any subsequent orders, given after advances have been made or liabilities in- 
.ethrred by the factor, to suspend or control this right of sale, except so far as re¬ 
spects the surplus of the consignment, not necessary for the reimbursement of 
such advances or liabilities. Of course, this right of the factor to sell to reim¬ 
burse himself for liis advances and liabilities, applies with stronger force to cases 
where the consignor is insolvent, and where, therefore, the consignment consti¬ 
tutes the only fund for indemnify.* [The case of Brown u. M'Grann, and the 
rights of factors, were much considered by the Superior Court of the city of. New 
York in Marfield v. Douglas, l.Sandford, Sup. Ct. R. 360. See also Parker v. 
Brancker, 22 Pick. R. 4p; Blot v. Boiceau, 1 Sandford, Sup. Ct. R. 111; S Comst 
78; Prothingham v. Evertou, 12 New Damp 239. But a recent English ease, 
after considering Brown w. M’Gran, decides that the factor'has no right to sell 
'the goods contrary to tho order of his principal, though the latter has neglected, 
bn.request, to repay the advances; Smart u. Sandars, 5 Manning, Granger & 
Scott, R.,895.] 

: 1 Marfield t>. Douglas, 1 Sandford, Sup. Ct. R. (N. Y.) R. 860; 3 Comst 70. * 
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business, and leave much to be gathered from the usages of 
trade, and the practice of employments^ Still, however, where, 
upon the whofe, the true sense in which tlfk language is used is 
plain, neither party will be allowed to escape from this sense by 
showing that another possible interpretation, of a different char¬ 
acter, may be given‘to it, either more broad or morfe restricted. 
Thus, for example, where an agent was ordered to sell stock, 
“ should they (the funds) be at eighty-five per cent., or above 
that price,” it was held, that the agent was bound to sell, when 
the funds reached eighty-five per. cent.; and that he had not a 
general authority to act for his employer, so that he might defer 
selling till the funds should reach a higher price than eighty-five 
per cent. He not having sold the stock, when it had arrived at 
that price, was accordingly held accountable for that price. 2 
What is the true interpretation of mercantile phrases in such in¬ 
structions or orders*, is not always a question of law, but may, in 
in manfy cases, be properly left to a jury to decide, where the 
phrases admit of different meanings. Thus, for example, «it 
has bteen “left to tlic jury to say, whether the words in a letter, 
referring to a bill of exchange enclosed “ when duly Honored,” 
meant, in connection with the other language, dtily accepted, or 
duly paid. 3 

§ 76. We have already seen, that, where the agency is created 
and conferred by a written instrument, the nature and extent of 
the authority must be ascertained from the instrument itself, and 
cannot be enlarged by parol evidence of the usage of other agents 
in like cases, or of an intention to confer additional po.wers; for 
that would be to contradict or to vary the tgrms of the written 
instrument. 4 In connection with this doctrine, it is often stated, 
that an implied authority cannot, in general, take place, where 
there is an express authority in writing ; 6 for the maxim is, Ex- 
pressum facit cessare taciturn. But we must take care that the 


1 Post, § 82; Grant v Ludlow, 8 Ohio St. R. 54. 

® Bertram v Godfray, 1 Knapp, R. 881. 

Lucas j/ *Gronmg, 7 Taunt. 164; Maekbeath v. Haldimand, 1 ^T. Rop. 172; 
§ 63, note, § 74, note; Morrell ». Frith, S Mees. & Welsh 402. 

62, Hogg v. Snaith, 1 Taunt R. 347, 852; Paley on Agency, by 
Lloyd, 178, n. (5), (Sd edit.); Id. 198, and note; Murray v. East India Com¬ 
pany, 5 ftarn. & Aid. 204, 210, 211 
* Ibid 
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doctrine, in each of theBe instances, is understood with the qual¬ 
ifications and limitationttproperly belonging to it; for, otherwise, 
one may be greatly misled in its just application, as we shall 
immediately see. 

§ 77. In the first place, the usages of a particular trade or 
business, or of a particular class of agents, are properly admis¬ 
sible, not, indeed, for the purpose of enlarging the powers of the 
agents employed therein, but for the purpose of interpreting 
those powers which are actually given ; for the means ordinarily 
used to execute the authority are included in the power, and 
may be resorted to by all agents, and especially by commercial 
agents. 1 An agent to sell (as we have seen,) may, if the usages 
of trade or if the particular business authorize it, sell on credit, 
not exceeding the usual credit. 2 But, without such u^age, an 
authority to sell would be» construed to be limited to a sale for 
money. Upon the same ground, an authority to buy goods will, 
or will not, authorize a purehao^ on the credit of the principal, 
and the giving of a negotiable security for the purchase-money, 
according as there exists, or docs not exist, a usage to justify it. 
[For an dftithority to purchase for cash docs not, of itself, give any 
authority to bujf on credit. 3 And it is well settled that a special 
agent, or an agent employed to make purchases for his principal, 
has no authority, in the absence of any general usage permitting 
it, to bind his principal by a negotiable promissory note, or bill 
of exchange, 4 in payment for such goods as he was authorized to 

♦ 

1 Ante, §§ 60, 78 ; Ptftt, §§ 96, 180. 

8 Ante, § 59 ; 2 Kent, Comm. Lect. 41. pp. 622, 628, (4th edit.) ; Paley on 
Agency, bj Llojd, p. 26, (3d edit.) ; Id. 198, 212, and note ; Mechanics’ Bank v. 
Bank of Columbia, 5 Wheat. R. 326 ; 1 Bell, Comm. pp. 386-388, irt. 410, 411, 
412, (4th edit.) ; Id. pp. 477, 478, 482, (5th edit.) ; 2 Kent, Comm. Lect. 41, pp. 
622, 623, (4th edit.) ; May p. Mitchell, 5 Humph. 365.] ., 

3 Stoddard p. Mellwfcin, 7 Rich. 525. 

4 [Taber v. Cannon, 8 Met. 458 ? Webber tv Williams College. 23 Piek. 802; 
Savage v. Rix, 9 N. H. R. 2G8 ; Paige v. Stone, 10 Met. 160; Denison p. Tyson, 
17 Verm. 549; Hazeltine v. Miller, 44 Maine, 177. In Gould u. Norfolk. Lead 
Co. 9 Cush. R. 848, Shaw, C. J., said: “ The instruction of the Court, that the 
payment of a draft not accepted included its acceptance, and: was evidence of an 
authority to accept drafta upon the company, was, in our opiuiou, incorrect in 
point of lair. * The acceptance of a draft is an executory undertaking to pay it 
at a future day, and the authority to make sAeh an agreement is not incident even 
to the authority of an agent to purchase and pay fpr goods. The authority to 

8 * 
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buy, unless the giving of sueh notes be indispensable to 
the business in which he is employed. 1 ] ^ * 

§ 78. We may further illustrate these principles $y a. feW 1 
cases. An authority to an agent to sell goods, does not author¬ 
ize him to exchange them in barter, 2 or to pledge them; [nor to 
rescind the sale and adjust a claim for breach of a warranty, 8 ] 
for, there is no usage of trade to that extent. 4 An authority to 
sell stock does not authorize a sale on credit, as sales of stock 
are always tor ready money. 6 An authority to sell and transfer 


accept is one of a verj high character, particularlj in the case of gi trading corpo¬ 
ration, to whose business credit, and the use of that credit, is constantly neces-* 
sary. It has been argued, that such authority may be inferred from the course 
of trade, and the payment of unaccepted drafts upon the company on o&er occa¬ 
sions But this implication does not follow fiom such payments, for, either the 
agent had funds of the company for the puipose of pajing such drafts, which 
does not imply that he had authority to pledge their credit, or he paid them 
from his own funds, rt tymg on the credit of the company, and thur previous 
undertaking and liability to rumlmi se him foi all his advances, which Implies no 
authority whatever to bind them to a future pa} ment of money, by an accept¬ 
ance. I shall not go into an examination of the cases on this subject, but will 
refei to tha^ of Webber i» Williams College, 23 Pick J02,^wkere the question 
was much considered, and many cases wuc cited • The case of Emerson t; The 
Providence flat Manuf Co 12 Mass. 237, goes to the point that, constituting one 
a bujing and selling agent ot a trading company docs not imply authority in him 
to givo Che negotiable note of the company ] 

1 Temple v Pomroy, 4 Gray, 128 

9 Guerreuo v Pule, 3 Bam & Aid 616 , Paley on Agency, by Llojji, 218. 

3 Biadford v Bush, 10 Ala 386. ^ 

4 Paterson i> Tash, 2 Str 1178, Newsome v Thornton, 6 East, R 17, Martini 
v. Coles, 1 M & bclw 140, 146 , Urquhart v Mclver, 4 John R 103, Lausatt v. 
Lippincott, 6 Serg & R 386 , Shipley v Kymer, 1 M. & Sclw 484, Pale} on 
Agency, by Lloyd, (3d edit) 213 to 222 The doctrine, as to the want ot 
authority of a factor to pledge the goods of his principal, is now well settled, 
although it has been greatly doubted at different times. See Paterson v Tash, 2 
Str. 1178, Daubigny v Duval, 5 T. R 604, Pickering t^Busk, 15 East, 38,44; 
Martini v Coles, 1 M & Selw 140, 146 , Dados v Ryland, cited 5 Moore, R. 
518, n., De Bouchout v Goldsmid, 5 Ves. 211, Kinder v. Shaw, 2 Mass. K. 898; 
XJrquhart t>. Mclvt r, 4 John. R 103 , Ante, § 68 v It is, perhaps, somewha| diffi- 

?cult, qpon principle, to sustain it, as the factor is alwa} s enabled tp hold himself 
Out to the world as owner. See also Story on Bailm §§ 325,326, 455, Picke ring 
V. Busk, 15 East, 38, 43, 44, Lausatt v. t Lippincott, 6 Serg. & R. 886; P&llby on 
Agenpy? by I4oyd, (8d edit.) 220, 221, n. (8). Bat of this more will be add 
hereafter. Post, § 92. ' 

* * Wiltshire v. Sims, 1 Camp. R. 268; Stttte of Illinois v. Dela&eld, 6 Paige, R. 

527 $ 540 . * 
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ftfjpclt/ar the principal does not authorize the agent to transfer it 
by Way iff security for his own private debt; for it is not an ordi¬ 
nary exercise of such an authority. 1 [An authority to sell at 
retail does not authorize a clerk to sell by wholesale, in payment 
of a debt due to the purchasers from the principal. 2 ] An author¬ 
ity to adjust and collect an unliquidated demand does not au¬ 
thorize the agent to pledge the money when received, or a note 
taken*fbr the amount. 3 * • 

§ 79. In the next place, although, in general, the maxim is 
true, that where an express power is conferred by writing, it can¬ 
not be enlarged by parol evidence; 4 yet the maxim is applicable 
only to cases where the whole authority gjows solely out of the 
writing; and the parol* evidence applies to the same subject- 
matter at the same point of time, and therefore, in effect, seeks 
to contradict, or vary, or control, the effect of the writing. When 
the parol evidence seeks to establish a subsequent enlargement of 
the original authority, or to give an authority for another object, 
or where the express power is engrafted on an existing agency, 
affecting it only sub modo , to a limited extent, the maxim loses 
its force*and application. 5 

§ 80. Thus, for example, if an agent should be authorized in 
writing to purchase certain goods at a fixed price; there could 
be no question, that evidence of a subsequent verbal authority 
to purchase other goods at a different price, or the same goods at 
a different price, would be admissible to establish the right of the 
agent; for in no just sense would it contradict, or vary, or con¬ 
trol the legal construction or effect of the original authority of 
the agent. It would be superinduced upon it, as a distinct and 
new authority. So, where an agency is of a general nature, and 
particular written instructions are given, applicable to certain 
things belonging to that agency, such instructions are understood 
in no manner to control the general agency, except in those very 
particulars. Thus, the master of a ship retains, by implication, 


¥■ 

1 De Boqphout v. Goldsmid, 5 Ves. 211. See Parsons v. Webb, 8 Greenl. R. 

885 Post, § 82. 

* Hampton v. Matthews, 2 Harps, 10£; Lee r. Tinges, 7 Md. R 285. 

8 JonM v. Farley, 6 Greenl. R 226; Hays v. Linn, 7 Watts, JR. 520; Post, § 98. 

4 Paley on Agency, by Lloy^d, 179, n.;*Id. 198, n. 

5 See Williams v. Cochran, 7 Richardson, 45. 
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all the general authority belonging to his station, notwithstand¬ 
ing any written instructions for the voyage; for these control his* 
implied authority only pro tanto, to the extent which the^ are in¬ 
tended to reach. 

§ 81. In the next place, although there is a written authority, 
under which an agent is transacting business for and on the 
credit of his principal, and therefore persons dealing with him, 
and knowing that he is acting under such written authority, are 
bound to know the extent of his authority, and to inquire into 
its limitations; yet if the principal, by his declarations or con¬ 
duct to such persons, has authorized the opinion, that he had in 
fact given more extqpsive powers to his agent than were con¬ 
ferred, the principal will be bound by the acts of such agent, in 
their negotiations with such persons, to the extent of the authority 
which such declarations and conduct have fairly lad them to be¬ 
lieve to exist. 1 So, if an agent is appointed, and receives writ¬ 
ten orders limiting his authority, but, at the same time, he is 
referred by those orders to tlie verbal communications of another 
general agent of the principal, who declares, that he has author¬ 
ity to control and vary these written orders, and the agent acts 
in obedience to new orders given by the general agent, he will 
be fully justified in his deviation from the original orders. 2 And 
parol evidence would certainly be admissible, for the purpose 
of establishing such declarations and new orders of the general 
agent. 3 

§ 82. In the next place, it may be laid down as a general rule, 
that where an express authority is conferred by informal instru¬ 
ments, such as letters of advice, or instructions, or loosely drawn 
orders, especially where they are general in their terms, or confer 
a general authority, they are construed with more liberality than 
more formal and deliberate instruments. 4 * . This rule is adapted 
for the convenience of merchants ; and, indeed, seems indispen¬ 
sable to general confidence and security, m the ordinary opera¬ 
tions of commerce and navigation and trade. 6 The Roman law 

1 Schimmelpcn nick v. Bayard, 1 Peters, R. 264. 

® M&nnella ». Barry, 3 Cranch, R. 415; Ante, §§ 68, 72, 73. 

3 Ibid. < 

*/*H**,8§ 74*75,180. 

<1 BoU, Cgmm. B. 3, Ft. 1, ch. 4, § 4, arts. 409,410, p. 886, (4th edit); Ante, 

75 . 
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Inculcated an equally comprehensive doctrine. Ideo per nuncium , 
quoque 9 vel per epistolam , mandatum suscipi potest} Si quis alicui 
scripserit, ut debitorem suvrn liberet , sequc cam pecvniam, quam i$ 
*dibuerit , soluturum , mandati actione tenetur. 2 Item , sire rogo, 
sive volo, sive mando, sivc alio quocunque verbo scripserit, mandati 
actio est . 3 

§ 83. Subject to these reasonable qualifications and restric¬ 
tions, the doctrine is unquestionably true, that an express written 
amthjjity cannot be enlarged by parol evidence, or an authority 
be implied, where there exists an express one. The authority, 
too, is construed, as to its nature and extent, according to the 
irforce of the terms used, and tin 1 objects t(*be accomplished. If 
the authority is special, it ie construed to include only the usual 
mean? appropriate to the end. If the authority is general, it is 
still construed to be limited to the umi.iI means to accomplish 
the end. Even if a general discretion is vested in the agent, it 
is not deemed’to be unlimited. But it must be exercised in a 
reaspnablc manner, and cannot be resorted to in order to justify 
acts which the principal could nofebe presumed to intend ; 4 or 
which would defes^ and not promote, the apparent end Or pur¬ 
pose for which the power was given. 

§ 84. Hitherto we have principally referred to cases of agency 
created by written instruments. But by far the most numerous 
cases of agency arise, not-from formal or informal written instru¬ 
ments, but from verbal authorization^, or from implications, from 
the particular business or employment of the principal or agent, 
or from the usual dealings between them, or from the general 
usages Of trade and commerce. 5 


. 1 Potluer, Pand. Lib 17, tit. 1, » 19, Dig. Lib. 17, tit 1,1 1, 1. . 

9 Potliici Pand. Lib. 17, tit. 1, n. 19; Dig Lib. 17, tit 1,1. 27, Introd. 

3 Pothier, Pand. Lib. 17, tit. 1, n. 19 , Dig Lib 17, tit. 1,1. V t* 2. 

4 2 Kent, Coiani. Lect 41, pp. 617, 618, (4tli edit), Id. 620, 021; 1 Domat, 

B. 1, tit. 15, § S, arts 8, 10, 11; Mackbcath v. llaldunand, 1 T. R. 172, 182. 

5 2 Kent, Comm Lect. 41, 613-615, (4th edit); 1 Lneim. on Agency, § 8, 
pp. 86, 87, (edit. 1818) , Paley on Agency, by Llojd, (3d edit.) p 198; 1 Bell, 
Comhi. B. 8, Pt. 1, ch. 4, § 4, art. 410, (4th edit.) Mr Bell, in liia Commentaries 
on Commercial Law, (1 Bell, Comm. B. 8, Pt. 1, ch. 4, § 4, art. 410 , p 886, (6th 
Odlt); Id. p. 478, (5th edit.); has introduced some verj appropriate remarks. 
** The power of a factor, or agent, or broker, ’ (says lie,) “ is ednferred, either, 
first, in writing; formally, by power^of attorney, or more loosely, in eorretpond- 
eneo; or, secondly, by parol agreement; or, thirdly , by mere employment If 
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| 85. In all such cases, whether the agency be of a special 
nature, or of a general nature, it may also be laid dov& as a 
universal principle, that it includes, unless the inference is ex¬ 
pressly excluded by other circumstances, all the usual modes 
and means of accomplishing the objects and ends of the agency. 1 
And even a deviation by the agent from the appropriate course, 
will not vitiate his act, if it be immaterial or circumstantial 


the powers aie special, they form the limits of the authority; if genor they 
will be more liber,ill) construed, act 01 ding to the necessities of the octasion, and 
the material, or 01 dinary, oi reasonable course of the <ti ausaction 

“ (1.) In the management of the aflaiis of a foreign merchant, especially where 
there is occasion to discharge debts and receive mono), or to tarry on judicial 
proceedings, a power of attorney is the proper evidence of authority. It em¬ 
powers the factor to lepie^ent the principal, and act as he might have done if 
present. 

“ (2.) But* agents, or factors, or brokers, are generally appointed in mercan¬ 
tile affairs by letter, bo, a < onfidential clerk is authorized to accept or indorse 
bills by a letter addressed to him, expressed in the simplest terms, and without 
cither technical words or the solemnities of a formal deed. So, in the course of 
correspondence, goods are < unsigned from abroad, with directions to the con¬ 
signee to sell them, and either to appl) the procotds i#a particular way, or to 
place them to account; oi, merchants oi manufat turci s with an accumulation of 
goods on hand, place them with another, (ex. gr. a general agent or another 
merchant,) who agrees to manage the sales, and to advance a certain proportion 
to be reimbursed out of the sales; or one is desired to buy goods for another, and 
either intrusled with credit or money for that purpose, or left to make the pur¬ 
chases as he can. on his own or the principal’s general credit; or goodi are sent 
to the warehouse of a general agent, with particular directions as to their disposal, 
or to be sold at the ordinary rate of the market. $ , 

“ (8.) In the course of mercantile dealings, goods are placed with general 
agents, or sent to^iublio warehouses, and the power of disposal intrusted to bro¬ 
kers; and so an agoney to this effect is constituted without writing of any kunj. 
Many great merchants, in London and elsewhere, have neither goods nor ware¬ 
houses in their possession ; but, intrusting all their goods to luokers and agents, 
confine their own attention to the great lines of commercial intercourse. 

“ (4.) Mercantile agents have authority frequently confeirud on them by mere 
implication. This generally is grounded on the sanction given by the employer 
to credit raised by a person acting in his name. Such “s the power implied from 
giving sanction to the acts of a procurator; as where a clcik accepts or indorses 
bills for his master, which that master pays as legitimately accepted, or allows to, 
well transferred, as if indorsed by himself.” 1 

Tfy&otet §§ 57 > 59 > 60 » 73 > 74 » 76 * 77 '» 1 Domat, B. 1, tit. 15, § 8, art 8; Id. 
rti* 10, § 8, art 1; Paley on Agency, by Lloyd, (8d edit.) 209, 210 ; Dawson v. 
Lawlejh 4 Esp. R. 65, 66. 
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only, and does not, in substance, exceed his right and duty. 1 
Indee^a literal adherence to the common course of business 
may ^mietimes, under peculiar circumstances, defeat the very 
objects of the agency; and new and unexpected* emergencies 
and necessities of such a critical nature may arise, as, if one 
may use the expression, will expand the authority beyond its 
ordinary limits, and justify even a deviation from its ordinary 
limitations and import. 2 

§ 86. Whenever the authority given to an agent is to trans¬ 
act business for.the principal in a foreign country, or m another 
State, it must, in the absence of all counter proofs, be pre¬ 
sumed to include the authority to transact it in the forms, and 
by the instruments, and according to the laws of the place 
where it is to be done. 3 And each party, under such circum¬ 
stances, is bound to know what such forms and instruments 
are, and what acts are required by those laws. For it Would 
be unreasonable to pre&ume, that the principal authorized the 
end, and refused the lawful means, or that he intended to 
violate the laws, or to mislead Jiis agent in relation to his 
powers. 4 

§ 87. In cases of agency, arising by implication and presump¬ 
tion from any of the circumstances already alluded to, the nature 
and extent of the authority confeifed upon the agent is to be 
ascertained and limited in the same manner, and by the same 
considerations, which govern in the exposition of an express au¬ 
thority conferred in general terms. If the agency arises by im¬ 
plication from numerous acts done by the agent, with the tacit 
consent or acquieseeftce of the principal, it is deemed to be lim¬ 
ited* to acts of the like nature/’ If it arises fiotn the general 


1 Comm. Dig. Attornaj , C. 15; Parker v. Imlcj, 15 Wend. R. 431; Post, 118, 
141, 201. 


2 2 Kent, Comm. Lect. 41, p 614, (4th edit) ; Judson v. Sturges, 5 Day, R. 
556, 560; 8 Chitty on Comm & Manuf. 218; Post, §§ 118, 141, 193, 287; Liot- 
ard v. Graves, 3 Caines, R. 226, Lawler v Keaquitk, 1 John. Cas. 174; Drum¬ 
mond ». Wood, 2 Caines, R. 310; Foriestier i. Boardman, 1 Stoiy, It 43. 

3 Owings v. Hull, 9 Petcig,* R. 607; Story on Conflict of Laws, §§ 260, 262, 


1186 , 818 . 

. * Owings v. Hull, 9 Peters, R. 607. 

. ® See Pdley on Agent, y, by Lloyd, 198, 1£9, 201 to 209; 1 Domat, B. 1, tit. 
16, § 8, art. l; 2 Kent, Comm. Lect 41, pp. 622, 628, (4th edit.) 
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habits of dealing between the paraoular parties, it is deemed 
to be limited to dealings of the same kind, and governejhjby the 
same habits. If it arises from the employment of the ageftt in 
a particular business, it is, in like manner, deemed to be limited 
to that particular business. 1 And the authority must be implied 
from .facts which have occurred in the course of such employ¬ 
ment, and not from mere argument as to the utility and pro¬ 
priety of the agent’s possessing it. 2 If it arises from an authority 
to do a single or particular act, the agency is limited to the ap¬ 
propriate means to accomplish that very act and the required 
end, and the implied agency stops there. 3 In short, an implied 
agency is never construed to extend beyond the obvious pur¬ 
poses for which it is apparently created. 4 * The intention of the 
parties, deduced from the nature aud circumstances of the par¬ 
ticular case, constitutes the true ground of every exposition of 
the extent of the authority; and when that intention cannot 
be clearly discerned, the agency ceases to be recognizee^ or im¬ 
plied. Obhgatw mandati consensu contrahentium consistit , 6 And 
hence the proper corollary of the Roman law : Diligenter fines 
mandati custodiendi sunt; mam qui excessit, aliud quid facers 
videtwr . 6 

§ 88. Indeed the Roman law fully recognized the same doc¬ 
trine, as to the nature and *extent of limitations of an implied 
agency. Thus, in the case of a common shopman, or other 
person clothed with the institorial power, 7 the party could not 
bind his principal, except within the limits of that power. Non 
ta/men omne , quod cum Institore geritur, obligat eutn , qui pree- 


1 1 Domat, B 1, tit. 16, § 8, art. 1, 2; Otliorne v. Maxcj, 13 Mass. It. 1 78 : 
Salem Bank v. Gloucester Bank, 17 Maas. R. 1; Williams v. Getty, 31 Penn. 
St R. 464. 

* Hawtayne v Bourne, 7 Mees. & Weis. 595. 

3 Ante, 5.>, 56, 71, 77, 7b, 88, 85; 1 Livcrm. on Agency, 36 to 40, (edit. 
1818); Id. 94; Paley on Agency, bj Llojd, 161, 162, (.Id edit); 3 Chitty on 
Comm, and Manuf. 196; Smith on Mer. Law, p. 110, (3d edit) 1848. 

4 See Johnson v- Winggtc, 29 Maine, 404; Jones v. Warner, 11 Conn. 41; 
Washington Bank v. Lewis, 22 Pick. 24. 

Pig. Lib. ft?, tit 1,1.1 ; 1 Domat, B. 1, tit. 15, § 1, art 5; Id. B. 1, tit. JM 
Ante, §47. 

1 Pig, Wh.17, tit 1,1. 5; Arte, §§ 43, 70; Korns p. Piper, 4 Watts, R. 222.' 

* iWttftt $ 8, Dig. Lib. 14, tit 3,1. 3,18. 
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jnosuit; sed ita, si ejus ret gratia, cui propositus fuerit , contractum 
est , idlest, duntaxat ad id, ad quod cum prceposuit} Proinde , si 
propoMi ad mercium distractionem, tinebor nomine ejus ex cmpto 
action#. Item, si forte ad emendum eum proposuero, tenebor dun - 
tgxat ex vendito . Sed usque, si ad emendum, et ille vendiderit, 
neque, si ad vendendum, et ille emerit, debedit teneri , 1 2 3 * So, that 
we here see it laid down in positive terms, that an agent em¬ 
ployed to buy, has no implied authority to sell; and an agent 
employed to sell, has no implied authority to buy. 

§ 89. A few examples, besides those which have been already 
incidentally introduced, may serve further to illustrate these 
principles and deductions. And, first, of an authority resulting 
from the tacit consent or acquiescence of the principal. Where 
a man stands by knowingly, and suffers another person to do 
acts in his own name, without any opposition or objection, he 
is presumed to have given an authority to do those acts.® Sem¬ 
per, qui non prohibet pro sc intervenire , mandare creditor.* Si 
passus sim, aliquem pro me fidejubere , vel alias internenirc , man- 
dati teneor . 5 Thus, if a shopman is allowed, with the knowl¬ 
edge and acquiescence of his master, to sell goods which are on 
sale in the shop, the master is presumed to have given him the 
Requisite authority for that purposes But such an exercise of 
the authority to sell will not, per se, justify the shopman in buy¬ 
ing goods for his master; for (as we have seen) an authority to 
buy cannot properly be inferred from an authority to sell. 6 They 
are acts distinct in their nature, and not dependent upon, or in¬ 
cidents of each other. But if # the shopman has been accustomed 
to buy as well as to^sell, then the presumption of a full authority 
equally applies to both. 7 


1 Dig Lib. 14, tit. 3,1. 5, § 11. 

» Dig. Lib. 14, tit. 3,1. 5, § 12, Ante, §§ 43, 70, 87; 1 Domat, B. 1, tit 16, § 3, 
art 2. 

3 1 Story on Eq. Jump. § 385-392. 

* Dig. L4b- 50, tit. 17,1. 60; Lib. 17, tit. 1,1.18; Ante, § 56, 2 Kent, Comm. 
Lect. 41* (4th edit.) p. 614-616; 1 Bell, Comm. 486, art 410 (4tli edit); Id 

p. 478--480 (5th edit); 1 Story on Equity Jurisp. § §85-390. 

6 Dig. Lib. 17, tit 1 ,1. 6, § 2; Id. 1. 58; Ante, § 56; 1 Liverm. on Agency, 37, 
' ypBdit. 1818.) 

« Ante, § 88; Post, §§ 255, 258. 

7 See 2 Kent, Comm. Lect. 41, (4th edit) p. 614-616, 622; 1 Liverm on 

AGXNCY. 9 
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§ 90. The case above supposed Is that of a general authority 
to sell, or to buy, arising from the knowledge and acquigscence 
of the principal. But the same doctrine will govern in the case, 
where the act is a single one, if the acquiescence of the principal, 
with a full knowledge of the facts, is established. 1 Thus, if § 
person should, in the presence of the principal, sell a parcel of 
goods of the latter, without objection, as his agent, the tacit con- * 
sent of the principal to the sale will be presumed, and it will 
bind him. 2 [So, if an agent applies a note belonging to his pnn- 
cipal to satisfy a debt of the principal, the latter is presumed to 
have ratified the act, unless he disaffirm it within a rt asouable 
time after it comes to his knowledge. 3 ] 

§ 91. Indeed, the doctrine of Courts of Equity goes further; 
for it clearly established, that if the true owner of property stands 
by, and knowingly suffers a stranger*to sell the same in his own 
name, as his own property, without objection, the sale will be 
valid against the true owner. 4 For under such circumstances, 
his silence and concealment of his title arc treated as equivalent 
to an affirmation that he has no adverse title to the property; 
and it would be a gross fraud upon the purchaser, to allow the 
true owner thus to delude him into a purchase, and afterwards 
to defeat the supposed righls acquired under it. 6 The same rule 
will apply to the case, where a person knowing the fact that a 
deed conveys his own interest in a particular estate, voluntarily 
subscribes the same deed, as a witness of the due execution 
thereof by the person who undertakes to convey it. 6 Courts of 
law, also, as far as they may, in regard to personal property, 
where no technical formalities are necessary to a transfer, now 


Agent*}, p. 86-40, (ed. 1818) , Palcy on Agency, by Llojd, 167,168,^3d edit) , 
Pothier on Oblig. n. 454-456, 1 Domat, B. 1, tit 16, § 8, art. 1-3; Dig Lib. 14, 
tit. 8, L 8, §§ 11, 12 

1 Liverm on Agency, 88, 40, (edit. 1818.) 

9 Heane v. Rogers, 9 Barn. & Cressw. 577, 586; Graves v Key, 3 Barn. & 
Adolph. 318, note (a); Pitkard v. Sears, 6 Adolph & Ellis, R. 469, 474. See 
Forsyth v Day, 4b Maine, ^96. 

8 Brigham v. Peters, 1 Gray, 189. 

4 1 Stoi} oa-Eq. Jurisp. § 885 to 895. 

‘jfrlbid. M 

Teasdale v. Teasdale, Sel Cas. in Ch. 59; 1 FonbL Eq. B. 1, ch. 8, § 4, 
note (m). 
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act upon the same enlightened principles of justice. Thus, where 
a man, without objection, suffered his own goods to be sold by 
an officer at public auction, to satisfy an execution against a 
third person, in whose possession they were at the time, it was 
held in favor of the purchaser at the sale, that his conduct might 
well authorize the conclusion that he had assented to the sale, 
or had ceased to be owner. 1 

§ 92. The same rules apply to cases whore a clerk accepts or 
indorses bills or notes for his master, which the master after¬ 
wards pays, as legitimately accepted or indorsed ; for his acqui¬ 
escence, under such circumstances, will be treated as equivalent 
to an affirmance of the authority of the clerk to do such acts. 2 3 
But a clerk, so intrusted to accept or indorse bills or notes, would 
not thereby possess au authority to purchase, or to sell goods, for 
his principal. 8 [So, an ordinary clerk in a store, has no author¬ 
ity, as such, to borrow money, or draw bills and notes in the 
name of his principal. 4 ] So, payments made to an agent will 
be good or not, according to his presumed authority, arising 
from the course of his business. If he is usually intrusted to 
receive payments and give receipts therefor, the principal will be 
bound. But if his employment has been limited to other acts, 
he will not be bound. 5 6 


1 Pickard v. Sears, 6 Adolph. & Ellis, 46!), 174. On this occasion Lord Den¬ 

man said: “The rule of law is clear, that whine one, by his words or conduct, 
wilfully causes another to believe the existence of a certain state of things, and 
induces him to act on that belief, so as to alter his previous position, the former 
is concluded from avening against the latter a different state of things, as exist¬ 
ing at the same time; and the plaintiff, in this case, might have partiil with liis 
interest in the pioperty, bj verbal gift or sale, without any of those ioi mahties 
that thro\$ technical obstacles in the way of legal evidence. And we think his 
conduct, in standing bj and giving a kind of sanction to the proceedings under 
the execution, was a fact of such a nature, that the opinion of the juw ought, 
in conformity to Ileam ^ llodgers, 9 Barn. & Cressw. 586, and Gr.mTv Key, 

3 Barn. & Adolph. 318, note, to have been taken, whether he had not, in point 
of fact, ceased to be the owner.” Forsyth v. Day, 46 Maine, 176. 

a Ante/§§ 55, 78, 87; Post, § 104; Johnson v. Jones, 4 Barbour, 369. 

8 See 1 Bell, Comm. 886,887, art. 410, (4th edit.);Id. p. 478 to 482, (5th edit.); 
8 Chitty ou Comm. & Manuf. 196,197; Ante, § 87. 

11 4 Kerns v. Piper, 4 Watts, 222. See also, Hampton v. Matthews, 2 Harris 
105. 

6 Paley on Agency, by Lloyd, 274 to 290. 
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§ 93. So, if a person should authorize another to assume the 
apparent ownership, or right of disposing x>f # property, in the or¬ 
dinary course of trade, it will be presumed that the apparent 
authority is the real authority. For, in such a case, strangers 
ean look only to the acts of the parties, and to the external 
vMicia of property, and ought not to be affected by any mere 
private communications, which pas*> between the principal and 
the agent. 1 * 

§ 94. In like manner, an implied authority may be deduced 
from the nature and circumstances of the particuhu act done by 
the principal. If the principal sends his commodity to a place 
where it is the ordinary business of the person, to w lioni it is 
confided, to sell, it will be intended, that the commodity is sent 
thither for the purpose of sale. Thus, if the owner of a horse 
should send it to a repository of sale, it would be implied, that 
he sent it thither for the purpose of sale. So, if the owner should 
send goods to an auction room, it would be presumed, that he 
sent them thither for &alc. For, in each of these cases, it could 
not be supposed, that any other purpose could be intended, Ruch 
as &afe custody, or mere deposit. And, therefore, it may be laid 
down as a general rule, that when a commodity is sent in such a 
way, and to such a place, as to exhibit an apparent purpose of 
sale, the principal will be bound, and the purchaser will be safe, 
although the agent may have acted wrongfully, and against his 
orders or duty, if the purchaser lias no knowledge theieof. 2 * * * 6 

§ 95. In like manner, the tacit consent or acquiescence of the 
principal may be deduced from the usual habits of dealing be¬ 
tween parties/ 1 Thus, if an agent has been in the habit of deal¬ 
ing for his principal, by buying and selling goods on his account 
on credit, and full knowledge thereof is brought homp to the 
principal, and no objection is made^ the principal is understood 
by his silence to assent to such purchases and sales on credit, 
although the usages of trade, or the general course of the busi- 

1 Pukering v. Bu^k, 15 East, R. 38, 13; Djei o. Pearson, 3 Barn & Cn>*sw. 38, 
,42; Paley on Agency, by Llojd, 167, 168, 280 to 283, (3d.edit) ,‘Morris v. 

Cleasby, 4 M. & Selw. 566; Blackburn v. Sckolet., 2 Campb. 348; 2 Kent, Comm. 

Beet. 41, pp. 620, C21, (4th edit ) 

; * Picketing v. Busk, 15 East, R. 88, 48; 2 Kent, Comm. Lect. 41, p. 621, (4th 

Adit.); Ante, § 73, note. 

6 Post, § 260. 
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ness, would not justify such a mode of purchase or sale on credit. 
For the parties are at liberty to dispense with such usages of 
trade or business at their pleasure; and the habits of dealing 
between them afford a full and satisfactory exposition of their 
intention to dispense with the general rule. 1 

§ 96. In like manner, (as we have already seen,) 2 the known 
usages of trade and business often become the true exponents of 
the nature and extent of an implied authority ; 3 for, in all cases, 
where such usages exist, and an agency is to be exercised touch¬ 
ing such matters, the natural presumption, in the absence of all 
countervailing proofs, is that the agency is to be conducted in 
the manner, and according to the practices, which are allowed 
and justified by such usages. 4 * Thus, for example, where a stock¬ 
broker is authorized to sell, and does sell stock, and it tdrns out, 
for want of a proper stamp, to be unmarketable, and in such 
cases the usage is for the broker to take it back, and repay the 
purchase-money, — the broker is warranted in so doing; and if 
he has, in the meantime, paid over the money to his employer, 
he may recover it back from him. 6 So, a stockbroker, who has 
made a contract on behalf of his principal, which the latler can¬ 
not complete, is authorized to pay the money necessary and 
proper to make good the difference, and to meet the loss paid 
on accouut of his principal, when that is in accordance with the 
rules established at the Exchange, although these rules may not 
be known to the principal.*’ Indeed, so true is this doctrine, that, 
under ordinary circumstances, a deviation from such usages will, 
if a loss slnftild occur therefrom, exclusively fall upon the agent, 
even though he acted with an anxious desire to promote the in¬ 
terests of his principal thereby. 7 And, on the other hand, if the 


1 2 Kent, Comm. Lect. 41, p. 6ll-61G, (4th edit.); 3 Chitty on Comm, and 
Manuf. 196; Paley on Agency, by Llojd, 1 G 1 , 162, (3d edit.); Id. 198. See 
Eagle Bank i>. Smith, 5 Conn. 71. 

2 Ante, §§ 60, 73, 77. 

3 Grant 0 . Ludlow, 8 Ohio St. R. 54. 

, 4 Paiey on Agency, by Llojd, 4 , 5 , 9, 45, 204, 205, 209, (3d edit); 1 Bell, 
Comm. 888 , art. 412, (4th edit.); Id. p. 478 to 482, (5th edit); Ante, §§ 60, 73, 

77; Post, § 110. • 

6 Young v. Cole, 8 Bing. N. Cas. 724. 

* Sutton «. Tatham, 10 Adolph. & Ell. 27. 

7 Paley on Agency, by Lloyd, 3, 4 , 5, 9, 10, 46, 47; Russell v. Hankey, 6 T- 

9 # J ““ * 
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agent conducts his business accor4ing to such usages, he will be 
exonerated from all responsibility, even if it could be shown, that 
by a deviation from them he might have acted more beneficially 
for his principal. 1 

§ 97. In the next place, as to the incident?, which are implied 
by* law from the direct or principal authority. We have already 
had occasion to state, that every such authority carries with it, 
or includes in it, as an incident, all the powers, which are neces¬ 
sary, or proper, or usual, as means to effectuate the purposes for 
which it was created. 2 In this respect, there is no distinction, 
whether the authority given to an agent is general or special, or 
whether it is express or implied. In each case it embraces the 
appropriate means to accomplish the desired end. 3 Thus, (as 
we hav^seen,) where an agent is employed to procure a negoti¬ 
able bill or note, belonging to his principal, to be discounted, he 
may, unless specially restricted, indorse it in the name of the 
principal, and bind him by the indorsement. 4 So, an order to 
send goods to the principal from a foreign country, implies a 
power to ship them generally, so as to bind both the principal 
and the goods for the freight.'' 

§’98. In somcgcases, the nature and extent of the incidental 
authority turn upon very nice considerations, either of actual 
usage, or of implications of l$w. Thus, an agent, employed to 


R. 12 ; Belchier v. Parsons, Ambler, R. 219, 220 ; Caflrey v. Darby, 0 Yes. 496 ; 
Massey v. Banner, 1 Jac. & Walk. 241, 248, 249; 3 Chitty on Cbmni. and Manuf. 
197, 199.- * 

1 Moore v. Mourgue, Cowp. R. 480; Smith v. Cologan, 2 T. li. 188, note («); 
Russell v. Ilankey, 6 T. It. 12; Belchier v. Parsons, Ambler, R. 219, 220; War¬ 
wick v. Noakes, Peake, R. 68; Paley on Agency, by Lloyd, 9,10, 21, (3d edit); 
Id. 45-47; 2 Kent, Comm. Lect. 41, p. 622 to 624, (4th edit.) 

2 Ante, §§ 58-60, 73, 85-88 ; Williams u? Getty, 81 Penn. St. R. 464. 

3 1 Bell, Comm. 887, art. 412, (4th edit.) ; Id. p. 478 to 482, (5th edit.); 
Ante, § 58; Howard v. Baillie, 2 II. Bl. 618; Paley on Agency, l»j Lloyd, 189, 
(3d edit.) " w 8 Chitty on Comm. & Manuf. 198-200; 1 Domat, B. 1, tit. 15, § 3, 
art. 10; Id. B. 1, tit. 16, § 8, art. 1, 2; Damon v. Inhab. of Granby, 2 Pi< k 345; 
Ante, §« 68-60, 78, 85-88. 

4 Ante, § 69; Fenn v. Harrison, 8 T. R. 757; S. C. 4 T. R. 177; 1 Bell, 
(JbiBm. 387, art. 412, (4th edit.) ; Id. pp. 478-482, (5th edit.); Paley on Agency, 
by Lloyd, 197. 198, (8d edit.) ♦ 

<f 1 Bell, Comm. 887, art 412, (4th edit.); Id. pp. 478-482, (5th edit); 
JfoUoy de Jare Marit. B. 8, ch. 8 , § 9; Paley on Agency, by Lloyd. 241. 
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make, or negotiate, or conclude a contract, is not, as of course, 
to" be treated as having an incidental authority to receive pay¬ 
ments, which may become due under such contract 1 An agent, 
authorized to take a bond, is not to be deemed, as of course, 
entitled to receive payment of the money due under that bond. 2 
But, if he is intrusted with the continued possession of that 
bond, an implication of such authority may be deduced from 
4hat fact, in connection with the other. 3 Wo, an agent, author¬ 
ized to receive payment, has not an uhliinited authority to re¬ 
ceive it in any mode which he may choose ; but he is ordinarily 
deemed intrusted With the power to receive it in money o/ily. 4 
So, an agent, intrusted to receive payment of a negotiable*or 
other instrument, is ordinarily deemed entitled to receive it only, 
when and after, it becqpncs due, and not before it becomes due. 6 
But if there be a known usage of trade, or course of business in 
a particular employment or habit of dealing between the parties, 
extending the ordinary reach of the authority, that may well be 
held to give full validity to the act. 1 

® Paley on Agency, bj Lloyd, 274-276; 3 Cliitty on Comm. & Manuf. 2<>7, 208; 
Whitlock a. Waltham, 1 Salk. 157 ; Peck a. Harriot, 6 Serg. & It. 149;*Puttock 
v. Ware, 3 Ilurl. & Norm. 979, (Am. edit.) ; Wostenkolm a. Davies, 2 Freem. It. 
289; Henri a. Coniaby, 1 Ch. Cas. 93, Gerard a. Baker,. 1 Ch. Cas 91, note; 
Duchess of Cleveland a. Dasliwood, 2 Eq. Ab. 709; Williams v. Walker, 2 Sand- 
ford, Ch. It. 225. • 

8 See The River Cl) de Trustees a. Duncan, 25 Eng. Law & Eq. R. 19. 

3 Paloy on Agency, by Llo)d, 274-276; 3 Clutt) on Connn. & Manuf. 207* 
20 H; Wlntlock a. Waltham, 1 Salk. 157;*Peck v. Harriot, 6 Serg K R. 149; 
Wosteubolm a. Davies, 2 Freem. R. 289; llenn a. Conisby, 1 Ch. Cas. 93; 
Gerard 0 . Baker, 1 Ch. Cas. 94, note; Duchess of Cleveland r. Dashwood, 2 Eq. 
Abridg. 7U9 ; Williams a. Walker, 2 Sandford, Ch. R. 225. See also as to nego¬ 
tiable securities, Mathews r.*IIaydon, 2 Esp. 510. 

4 Paley on Agency, by Llo)d, 27P-2H0, 290, 291; Smith on Merc. Law, R. 1, 
ch. 5, § 4, pp. 124, 125 (3d edit. 1843); Favenc a. Bennet, 11 East, R. 38; 
Blackburn a. Seholes, 2 Camp. 343; Todd v. Reid, 4 B. & Aid. 210; Russell a. 
Bangley, 4 B. & Aid. 895; Bartlett a. Peutland, 10 B. & Crcsw. 76p; Scott a. 
Irving, 1 B. & Adolph. 605; Barker a. Greenwood, 2 Y. & Coll. R. 415; Post, 
§§ 181, 215, 413, 429, 430; Underwood a. Nick oils, 17 C. B. 239. See Stewart 
v. Abeidein, 4 M. & W. 211. 

6 See Paley on Agency, by Lloyd, 284, 290; Campbell a. Hassell, 1 Stark. B. 
283; Parnther a. Gaitskell, 13 East, 437, peivBayley, J. * 

8 Ibid.; Paley on Agency, by Lloyd, 290, 291; 8 Chitty 011 Comm. & Manuf. 
207, 208. 
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§ 09. Upon similar grounds, an argent employed to receive 1 
payment is not, unless some Special authority beyond the ordin¬ 
ary reach is given to him, clothed with authority to commute the 
debt for another thing; or to compound the debt; or to release 
it upon a composition; 1 [or to receive the debtor’s note for it, 2 ] 
or to pledge a note received for the debt, or the money when re¬ 
ceived ; 3 or to submit the debt or demand to arbitration; 4 unless^ 
indeed, the particular employment of the agent, or the general* 
usage of business, or the habits of dealing between the parties, 
should raise a presumption the other way. The same principles 
seem to have been fully recognized and acted on in the civil 
law. 5 

§ 100. Incidental powers are generally deduced cither £r<3m the 
nature and objects of the particular act <yr agency, or from the 
parti6ular business, employment, or character of the agent him¬ 
self. 6 In some cases, the deduction is, in the absence of all con¬ 
trary proofs, a mere inference of law; in others it is a mere matter 
of fact, or an inference of fact; in others, again, it is a mixed 
question of law^ and fact. 7 It may not be without use to give 
a few additional illustrations of these suggestions, although§a 
thorough review of all the cases would necessarily occupy a dis¬ 
proportionate space in the present Commentaries. 

§ 101. And, first, as to the incidental powers by inference or 
intendment of law. 8 A bailiff of a manor (it is said) may make 
leases at will without any special authority; although he cannot 
make leases for years. The reason commonly assigned for this 
distinction is, that the appropriate business of such a bailiff is 
only to collect rents, gather fines, look after forfeitures, and to do 


1 Paley on Agency, by Lloyd, 290-292; 3 Chittf on Comin. & Manuf, 207- 
209. 


9 McCullock v. McKee, 4 Harris, 289. 

3 Hays •. Lynn, 7 Watts, R. 624, Jones v. Farley, 6 GreenL R. 22 C, Ante, 
§ 78; Post„§ l IS,.and note. 

4 Caldwell on Arbitrations, 14, 15, 152,153; Paley on Agency, bj Llojd, 191; 
Id. 29JL, n. (e); Goodson v. Brooke, 4 Camp. R. 103. And see Scarborough v. 
Beynolds, 12 Ala 252. 

**jjp L Pomat, B. 1, tit. 15, § 8, art. 11; Pig. Lib. 8, tit. 8,1. 60; Ante, § 70. 
Hearrie v. Keene, 5 Bosw. 685. 

SpVCfcitty on Comm. & Manuf. 198-201; Ante, 58-60, 88. 

See toward v. Bailie, 2 H. BL 618. 



•^5. vi.] * < Mature and extent of authority. 105 

other Rets t$f a like nature, for the lord. But he hath no estate 
or interest hi the manor itself; and, therefore, he cannot eontract 
for any certain interest thereout* but he must have a special 
nower for tha v t purpose. But he may make leases at will with¬ 
out any special authority; because being appointed to collect 
and answer the rents of the manor to his lord, if he could not 
make leases at will, the lord might sustain great prejudice in case 
of.his own absence, sickness, or other incapacity to make leases, 
when any of the former leases were expired. And such leases at 
will are for the benefit of the lord, and can be no ways prejudicial 
to him; because he ipay determine his. will, when lie may think 
fit . 1 But the bzfihfF of an estate has no implied authority to 
pledge the credit of his principal by drawing or indorsing bills of 
exchange, although he is the party through \vl 10 s 9 hands all re¬ 
ceipts and payments respecting the estate take place . 2 . 

§ 102. Upon a similar ground of incidental authority by oper¬ 
ation of law, an authority to buy or sell goods includes the 
authority to execute the proper vouchers therefor; an authority 
“to do the needful,” iu respect to the fulfilment of an^award, 
carries the incidental power* to prepare a release, if required by 
the award ; 3 an authority to superintend the building of a 
meeting-house, to procure an architect, and to borrow money, if 
necessary, includes an authority to make the necessary contracts 
for the building of the me^ig-house ; 4 an authority to sell a 
hprse includes [it has been tnought 5 ] a power to warrant him ; 6 


1 Bae Abridg. Leaner and Term's for Years,, I. 8; Paley on Agency, by Lloyd, 
189, 190. ace Cro. Jac. 177, 178. It maj desene consideration, whether this 
doctrine is applicable to the o^dern cases of a lease at will, when eoi stnud to be 
a lease liom jear to jear, o™o any leases, except those which an* strictly leases 
at will. Iu Rolle’s Abridgment, title Baihfe, 1. 25, it is laid down, that a bailiff 
of a manor may make a lease of a piscary for years, for which he cites 8 II. 4, 
12 b. But although fhe point arose in that ease, it does not seem to ha\e been 
decided by the Court, for the cause went off upon another issue. Stee Brook, 
Abiidg. Baillte, pi. 40, 41. 

8 Davidson v. Stanley, 2 Mann. & Grang. 721; Ante, §§ 58, 59. 

3 Dawson v. Lawlej, 4 Esp. R. 66; Ante, §§ 58-60, 83. 

4 Damon v. Inhab. of Granby, 2 Pick. 845. 

5 But see Scott v. McGrath, 7 Barbour, 53*, Bryant v. Moore, 26 Maine, 84; 
Lipscomb v. Kitrell, 11 Humph. 256. 

6 Ibid.; Ante, §§ 58, 59; Bradford tr. Bush, 10 Aid. 886 ; llclyear v. Hawke, 
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a power to sell goods includes a power to warrant them J 1 a 
power to buy a thing, without any statement at what price, in¬ 
cludes the power to buy at any price [and if the agent be not 
furnished with funds, to buy on credit ; 8 ] a power to deliver seisijj} 
of lands includes the power to. enter upon a lessee of the land, in* 
order to make the livery ; 4 a power to sell goods includes a 
power to receive payment [at the same time 6 ] on the sale ; 6 [but 
a simple power to sell does not authorize a sale at auction ; T ] a 
power to recover and receive a debt includes the power to sue 
for the debt, and upon payment to make a proper release or dis¬ 
charge of the debtor . 8 # 

§ 103. Upon grounds nearly similar, it has Ween held, that an 


, * 

5 Esp. It. 78-75 ; 2 Kent,* Comm. Lect. 41, pp. G17, 618, 621, (4th edit.); 

S Chitty on Comm. A Manu£ 1 *18—201. 

1 Andrews v. Kncoland, 6 Cowen, R. 854. • 

2 Dig. Lib. 17, tit. 1,1. 8, § 1. 

3 Sprague v. Gillett, 9 Met. 91. 

4 1 Li^erm. on Agency, 105,106, (edit 1818); Co Litt. 52 b. 

[® But not at a subsequent time, unless there be some other proof of authority 
than a mire power of sale. Seiplc v. Irwin, 80 Penn. St. R. 513 ] 

6 Capel o. Thornton, 8 Carr. & Payne, 352 ; Peck v. Harriot, C S & R. 146 ; 
Hoskins v. Johnson, 5 Sneed, 469. But see Mynn t>. Joliffe, 1 Mood. & Rob. 
826, cited post, § 108, note. 

7 Towle v. Leavitt, 3 Foster, 860. a 

8 Ante, §§ 58-60; 1 Domat, B. 1 tit. § 3, art. 10; Paley on Agency, by 
Lloyd, 290, 291; Com. Dig. Attorney , C. 15, citing Palmer, R 894; 1 Liverm. 
on Agency, 105, 106, (edit. 1818.) The civil law (as wc have seen) adopted the 
same doctrine. Ad rent mohilem petendam datus Procurator, ad exhibendum 
recte aget Dig. Lib. 8, tit. 8, 1. 56. Mr. Chitty (8, Chitty on Connn. & Mannf. 
210 ) has laid it down as a general proposition, that, where an agent has any bene¬ 
ficial interest in the performance of the contract^pi commissions, Ac., he may 
bring an action on the contract in his own name, ™ougb the principal may also 
sue in the same case. And* he illustrates his remark by stating the case of a fac¬ 
tor, a broker, an auctioneer, a policy broker, whose name is on the policj, and a 
shipmaster for freight; iq all which cases, he says, the agent may sue in his own 
name. The case of a broker, unless he is also a factor, or named in the contract, 
does not justify hts position. And it is far from being generally true, that ftp 
agent, who has an interest m the contract for his commissions, may therefore me. 
He can sue only, when, in contemplation of law, he as well as his principal, is a 
pai^r to the contract Thus, if a factor should sell goods, and take a negotiable 
note in the name of the principal for the amount of the sales, he could not sue on 
the note so given m his own name, notwithstanding his commissions for the sale 
were included in the note. Ante, §§ 98,101 ; Post, 391-404,422,450. 
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agept to ihBure, has an incidental authority to abandon the prop¬ 
erty insured to the underwriters, in the case of a total lodfe 1 ' So, 
an agent to insure has, if the policy remains in his hands, an in* 
gidental authority to receive payment of losses thereon. 2 So, an 
ageat, employed to subscribe a pflicy for the principal, has an 
implied authority to adjust the Joss upon the 3ame policy ; and 
to receive payment in money; but not to receive payment in any 
other manner. 3 So, an agent authorized to buy a cargo for his 
principal, if no other means or funds are provided, Jias an inci¬ 
dental authority to give notes, or draw and negotiate bills on his 
principal for the amount. 4 * 

§ 103 a. In like manner, wherever a payment, if made by or 
|S an agent, would be a good payment, and bind the principal 
as being within •the scope of the employment of. the agent, or 
otherwise authorized by the principal, there a tender of payment 
by or to an agent will in like manner be deemed a good tender 
to or by the principal, and bind the parties accordingly. 6 

§ 104. In the next place, as to the cases of incidental author¬ 
ity, *as a mere inference of fact from the peculiar circumstances 
of the case. Thus, if a merchant has been in the habit of allow¬ 
ing particular clerks in his counting-house to sign and indorse 
notes on his account, this will furnish an inference, that it is in¬ 
cidental to their authority as such clerks, although not otherwise 
^loperly pertaining to their duties. 6 ^Bo, if an agent takes a bond 


1 Chesapeake Insur. Co.»». Stark, 6 Craneb, 2G8, 272; 1 Emerig. Assur. ck. 5, 
§ 4, pp. 141, 142; Ante, § 58. 

8 Boubfh*ld t>. Groswell, 2 Camp. R. 545; Ante, § 08, Po^t, § 191. , « 

3 Richardson v. Anderson, 1 Camp. R. 43 n.; Todd v. Reed, 4 Barn. & Aid. 
210 ; Ante, § 58. The case j^f an insurance broker illustrates the general prin¬ 
ciple in a very clear manner. He has acquired, by usage, a known authority to 
adjust the loss, and receive payment thereof. But his authority to receive pay¬ 
ment is, by the same usage, restricted to recovering payment in money; and he 
cannot lcccive it so as to bind his principal in any other manner. Paley on 
Agency, by Llojd, 278, 281-285; Todd v. Reid, 4 Barn. & Aid. 210; Russell v. 
Bangley, 4 B. & Aid. 395; Bartlett v. Pentland, 10 B. & Creasrw. 760; Scott v. 
Irving, 1 B. & Adolph. 605; Campbell v. Hassell, 1 Stark. R. 233; Ante, § 58. 

4 Perrotin v. Cucullu, 6 Louis. R. 587; Ante, §§ 58, 59. 

6 Smith on Merc. Law, pp. 124, 125, (3d edit.^1843; Moffat v. Parsodl, 5 
Taunt. R. 807 ; Goodland v. Blewith, 1 Camp. R. 477; Kirton o. Braitkwaite, 1‘ 
Mees. & Weis. 310; Post, § 418. 

6 Paley on Agency, by Lloyd, 161-169, (8d edit.); Id. 198, 211; Dyer v. 
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for his principal, and is allowed to retain 
presumed, that he possesses an incidental authority to reeftiv*^ 
the money which’ is due on it; [but this ceases whenever the* 
bond is withdrawn. 1 ] And, generally, the possession of a negQjr 
tiable instrument is deemed sufficient primd facie evidence of 
the title of the possessor to receive payment of it. 8 

§ 105. In the next place, as to cases where the question of 
incidental authority is a mixed question of law and fact. This 
most- oomrponly arises where the point turns upon the consid¬ 
eration, whether the agent is a general or a special agent; or 
whether, if a general agent, his special instructions are known to 
the other party. In each of these cases, the ultimate decision 
must rest, partly upon principles of law, and partly upon facts, 
limiting or controlling the application of those principles. Thus, 
if a person be a general agent, his acts, as snch, will bind his 
principal, although he may have received private instructions 
narrowing or withdrawing his authority. 3 But, if those instruc¬ 
tions are known to the other party, dealing with him, then those 
instructions become, as to such person, the sole guide and au¬ 
thority, by which to measure the extent of the rights and duties 
of the agent. 4 

§ 106. But, by far the largest portion of incidental powers is 
deduced from the particular business, employment, or character 
of the agents themselves. ^jVhatever acts are usually done by 
such classes of agents; whatever rights are usuAy exercised by, 
them; and’ whatever duties are usually attached to them ; all 
such acts, rights, and duties are deemed to be incidents of the 
authority confided to them in their particular business, employ- 



Pearson, 3 B. & Cressw. 88, 42 ; Whitehead v. Tuqjtett, 15 East, 409,410 ; Thor- 
old v. Smith, 11 Mod. It. 87, 88; 3 Chitty on Cbmm. i* Manuf. 199, 200 , Smith 
on Mere. Law, pp 124,125, (8d edit. 1843) ; Ante, §§ 59, 92; Smith v East India 
Co. 16 Simons, R. 76. 

1 Whitolocke o. Waltham, 1 Salk. 157; Paley on Agency, by Llojd, 274, 275. 
See The Rivei Clyde Trustees «. Duncan, 25 Eng. Law & Eq. R. 19; Williams 
v. Walker, 2 bandford, Ch. R. 225. 

* Owen v. Barrow, 4 Bos. & Pull. 101; Hatfield v. Reynolds, 34 Barbour, 612 } 
Anon. 12'Mod. 564 ; Paley on Agency, by Lloyd, 276 ; 3 Chitty on Comm. & 
M§hrf. 207, 208. 

' * Ante, § 73; Post, §§ 127,128, 448. 

^ta|#nte, § 78; 2 Kent, Comm. Lect 41, pp. 620, 621, (4th edit) 3 Chitty 
* M««f. ye- 2001 Paley on Agency, by Lloyd, 169, 211, (3d edit.). 
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These, indeed, are in some cases so well 
lindwn and sp well defined in the comihon negotiations of com- 
fierce, aiid by the frequent recognitions of courts of justice, as 
h become matters of legal intendment and inference, and not to 
be open for inquiry or controversy. In other cases, indeed, they 
may be fairly open, as matters of fact, to be established by suit¬ 
able proofs. 1 2 Thus, for example, the general incidental author¬ 
ities, rights, and duties of auctioneers, of brokers, of factors, of 
cashiers of banks, of masters of ships, and of partners, are in 
general so well known and defined, as to be propounded as mat¬ 
ters of law, not open to be discussed before a jury. Perhaps it 
rnaymot be without use, even at the hazard of some repetition, 
to state some of the incidental powers of these classes of agents, 
which have been familiarly recognized in courts of justice, as 
they will, at the same time, suggest, some of the correspondent 
limitations upon these powers, and show their proper extent and 
determination. 

§ 107. And, first, as to Auctioneers. We have already had 

occasion to consider the nature and character of this class of 
• * 

agents, and to refer to the fact, that for some purposes, an auc¬ 
tioneer is deemed the agent of both parties. 3 Thus, he has an 
incidental authority, virtule officii^ to bind both the seller and 
•the purchaser, by his memorandum of the sale and purchase. 4 5 
He has also an incidental authority to sue the purchaser in 
his. own naraoj as being in some sort, not merely an agent, 
but a contracting party,. 6 He has also a right to prescribe 
the rules of bidding, and the terms of sale. 6 And his verbal 
declarations at the sale, at least where they do not contra¬ 
dict the written particulars of the sale, are admissible against 


1 Pothier on Obligations, by Evans, n. 454-456; 1 Domat, H. 1, tit. 16, § 3 , 
art. 1-3. 

2 8 Chitty on Comm, and Manuf. 20 ; Paley on Agency, by Lloyd, 281-285. 

3 Ante, § 27; 3 Chitty on Comm, and Mannf. 281. 

4 Ante, § 27; Williams v. Millington, 1 II. Bl. 85; 3 Chitty on Comm, and 
Mftnuf. 292. 

5 Ante, § 2 T*? Williams v. Millington, 1 H. Bl. 81, 84, 85; 3 Chitty on Comm, 
and Manuf. 210 ; Robinson v. Rutter, 30 Eng. Law & Eq. R. 401; 4 BL & 
Bl. 954; Paley on Agency, by Lloyd, 362, (3d*edit.); Atkyns v. Amber, 2 
Esp., R. 493; Post, § 397. 

® Paley on Agency, by Lloyd, 257; 1 Livorm. on Agency, 77, (edit 1818.) 
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the principal and binding on hfm, as arf incident to his author¬ 
ity to sell. 1 

§ 108. On the other hand, an auctioneer is deemed the agent 
of the seller at the sale only; and, therefore, after the sale is 
made, he has no incidental authority to deal with the purchaser 
as to the terms, upon which a title is to be made, without some 
special authority for that purpose. 2 He cannot delegate his au¬ 
thority to another person ; not even to his own clerk. 8 He can¬ 
not sell on credit; 4 neither can he sell at private sale. 8 

$ 109. Secondly, as to Brokers. These, as we have seen, 
have an incidental authority to sign the contract for, and as the 
agent of, both parties. 0 A broker employed to effect a policy, 
has an incidental authority to adjust losses upon it; and, if em¬ 
ployed to settle losses, he has authority to refer a disputed loss 
to arbitration. 7 A broker, employed to buy or sell without limi- 


1 bee Paley on Agencj, bv Llojd, 257, (3d edit), Gunnia v Exhart, 1 H. 
Bl 289, Howard v Braithwaite, 1 Yes & B 209, 210, Powell v Edmunds, 
12 East, R 6, Ogilvie v Poljambie, 3 Mtnv R 53 Whether an auctioneer 
has, vn tute officii , a right to warrant the goods, does not seem to be perfectly 
clear upon the authorities In the case of The Monte Allegre, 9 Wheat R 
645, 647, it was laid down, that s<des at auction m the usual mode aie never 
understood to be act ompamed by a warrant) And it was added, that auc¬ 
tioneers are special agents, and have only authority to sell, and not to wanant, 
unless bpeually instructed sj to do I lu authorities, cited m support of the 
text, set m to inculr ate a more modified doctrine But in cases of judicial sales 
by marshals, and other public officers, they liavf no authority to wairant The 
Monte Allegre, 9 Wheat R 6£4 to 646 , Port v The United States, 1 Dev R. 
Court of Claims, Puckett v. United States, Id , Yates v. Bond, 2 McCord, 382, 
Bashore i Whisler, 3 Watts 490 

2 Seton v Slade, 7 Ves 276 , Faley on Agency, by Lloyd, 208 

3 Ante §§ 13, 29, Coles v Trecothick, 9 Ves 234 

4 3 Chitty on Comm and Manuf 218, and cases there cited See ante, ^ 60 

6 Ante, § 27 Whether an auctioneer has authority to receive the wWe 
purchase-money on a sale df real estate, or only the deposit, may admit of some 
question It was said, m argument by counsel, in Mynn v Jolifie, 1 Mood & 
Rob 826, that he had only a right to receive the deposit And it was held by 
Littledale, J., m the same case generally, that “ an agent employed to sell fan 
esjate] has no authority, as such, to receive payment ” See, as to sale of per¬ 
sonal chattels, Capel v. Thornton, 3 Carr & Payne, 852, and anU|§§ 27, 102. 

« 4nte, § 28 to 82, Faley on Agency, by Lloyd, 814, 815, and note. See, as 
to power of brokers to bind both parties, Greaves v. Legg, 84 Eng. Law & Eq. 
B. 469; 2 Hurl. & Norm. 210. 

7 Ante, f 38, Richardson v. Anderson, 1 Camp. R 48, note; Goodson v 
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tatdon of price, has the incidental authority to bind his princi¬ 
pal by any price, at which he honestly buys or sells.* So, a 
broker, authorized to sell goods without any express restriction 
as to the mode, may sell the same by sample or with warranty. 2 
Ordinarily, he cannot make the contract in his own name; but 
ought to do it in the .name of the principal. 8 There are excep¬ 
tions, however, by the usages of trade, as in cases of policies 
of insurance, which are usually made in the name of the policy 
broker, and he may then sue thereon. 4 So, he cannot buy or 
sell on credit, except in cases justified by the usages of trade. 6 
So, a broker has ordinarily no authority virtute officii , to re¬ 
ceive payment for property sold by him; and, if payment is 
made to him by the purchaser, it is at his own risk, unless 
from other circumstances the authority can be inferred. 0 *A 
broker also has no power to delegate his own authority to an¬ 
other person. 7 

§ 110. Thirdly, as to Factors. Factors, as we have seen, 
may sell in their own name the goods of their principal; and 

Brooks, 4 Camp. R. 168 ; Paley ou Agency, In Lloyd, 191, 192, 281; 1 Enieri- 
gon,«ch. 5, § 4, p. 141, edit. Boulay Paty. 

1 Paley on Agency, by Lloyd, 208, 209; East India Co. v. Hensley, 1 Esp. 
R. 111 . 

8 Andrews v. Kneeland, G Cowen, R. 354 ; The Monte Allegre, 9 Wheat. 643, 
644/ 

3 1 Domat, B. 1, tit. 17, § 1, art. 1; Ante,.§§ 28 to 32. 

4 Paley on Agency, by Lloyd, 362; 3 Chitty on Comm, and Manuf. 210 
Baring v. Oorrie, 2 Barn. & Aid. 137; Post, §§ 161, 272, 804. 

5 Ante, § 60; Paley on Agency, by Lloyd, 212; Henderson v. BarnCwell, 1 
Y &Jerv. 387. 

® Paley on Agency, by Lloyd, 279, 280; Baring r. Corrie, 2 B. &. Aid. 137; 
Campbell r. Hassell, 1 Stark. R. 238. [The contrary was held in Higgins v. 
Morse, 6 Bosmorth, 344.] Insurance brokers are considered as liavinu, by. 
usage, an authority to adjust losses, and to receive payment of them. Ante, §§ 
58, 103; Paley on Agency, by Lloyd, 281 to 285; Id. 291 ; Todd v. Reid, 4 
B. & Aid. 210; Scott v. Irving, 1 B. & Adolph. 605 ; Bousfield v. Creswell, 2 
Camp. R. 545 ; 1 Livertn. on Agency, eh. 8, § 2, p. 856, (edit 1818) ; Richard¬ 
son v. Anderson, 1 Camp. R. 43, note ; 1 Emerigon, ch. 3, § 4 . But then, they 
are restricted to the receiving of money in payment; and are not at liberty to 
receive payment in any other manner, unlebb, indeed, there is a clear usage of 
tqple governing the case. Ante, §§ 98,108, and note Post, §§ 181,413,480; 
Paley on Agency, 281 to 285; Todd v. Reid, uti supra; Russell v. Bangley, 
Barn. & Aid. 395 ; Bartlett v. Pentland, 10 B. & C'ressw. 760. 

’ Ante, §§ is, 29. 
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they may buy goods in the like manner for their principal; and 
in each*case the principal will be bound by their acts, in the 
same way and to the same extent, as if his own name were 
used. 1 They have also an incidental authority to sell on credit, 
where,the usage of trade justifies it. 2 So, factors, employed 
to ship goods, as well as to buy goods for their principal, have 
an incidental authority to bind the latter to the payment of the 
freight. 3 And where they have a general authority to buy, or 
to sell, they are treated as general agents, and their acts bind 
their principal, even though they have violated their private afid 
secret instructions. 4 [Factors, however, like other agents, are 
bound to obey the directions of their employer, or they are re¬ 
sponsible. 6 ] But factors cannot ordinarily delegate their author¬ 
ity to other persons. 0 

§ 111. Factors have also a special property in the goods 
consigned to them ; and for many, if not for most purposes, 
(except as between themselves and their principal,) they are 
treated as the owners of the goods. 7 We have seen, tliat con¬ 
signees for sale, such as commission merchants, are truly de¬ 
scribed as factors. 6 The question lias often been discussed, 
whether factors, or consignees for sale have an implied author¬ 
ity to insure for their principal; for there cannot be a doubt, 
that they may insure upon their own account to the extent of 
their own interest. The general doctrine now established is, 


1 Ante, § 34 ; Paley on Agency, by Lloyd, 20f. 

2 Ante, 4j GO, Post, 209, 226; 1 Dornat, B. 1, tit. 16, § 3, art 1, 2; Byrne v. 
Schwing, 6 B. Monroe, 199; Gieely v. Baitlett, 1 Greonl. K. 172; Forestier u. 
Bordman, 1 Story, It 43. 

3 Ante, § 98, Pales on Agency, by Lloyd, 211. 

4 Pale) on Agent j, b) Lloyd, 206, 207; 3 Chitty on Comm, and Manuf. 198, 
199,2 Kent, Comm Lect. 41, pp. 019,620, (4th edit.) But see Da) »>. Crawford, 
13 Georgia, 508. 

® Evans o Hoot, 3 Seld. 186; Day v. Crawford, 13 Georgia, 508. 

6 Ante, & 13, 14. 

7 Ante, §4} 84 102, note. The question as to the precise time when the prop¬ 
erty may be*said to vest in a factor, who is consignee under liabilities in advance, 
properly falls under the Law of Shipping, and especially under that hianch of it 
which respects the right of stoppage in, Iran situ. See Abbott on Shipp, p. 8, c fc. 
8 , §4 to 25; Holbrook,w. Wight, 24 Wend. R. 169; Hall v. Smith, 1 Bos.£r 
Full. 868. 

®*Ante, §§ 38, 84; 8 Chitty on Comm, and Manuf. 204, 205; Martini v. Coles, 
1 M. & Selw. 140JU47. * 
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that they may insure both for themselves and for their princi¬ 
pal 1 But they are not positively bound to insure, unless they 
have received orders to insure, or promise to insure, or the usage 
of trade, or the habit of dealing between them and their prin¬ 
cipals, raises an implied obligation to insure. 2 They may in-’ 
sure in their own names, or in the name and for the benefit of f 
their principal If they insure in their own name only, they 
may, in case of loss, recover the whole amoupt of the value of 
the property insured from the underwriters, and the surplus be- 
yoftd their own intdtest, will be a resulting trust for the benefit 
of their principals. 3 Whether, if they are mere naked consignees, 
to take possession of the goods only, without a power to sell, 
they have a right to insure for themselves, or for their principal, 
is perhaps more questionable; but the point has not as yet be¬ 
come the subject of direct adjudication. 4 * 6 

§ 112. It is to this consideration, that factors are to be treated 
as special owners of the property consigned to them, that we 
may refer many of the rights and powers attributed to them. 
They may sue in their own names for the prices of goods sold 
by them for their principal; ’’ and they are aleo liable to be sued 
for goods bought by them for their principal; and of course they 
have a right in their own names to receive payments, to give re- 


1 Waters v . Monarch Life & Fire Ins. Co. 84 Eng Law \ Eq. R. 116, 5 
'Ellis & Blackh. 870. $ 

8 Paley on Agency, by Lloyd, 18-20; Id. 107, 108 ; Post, § 190; Smith r. 
Lascelles, 2 T. R. 189 ; Craufoid r. Hunter, 8 T. R. 13 ; French v. Backhouse, 
6 Burr. It. 2727 ; 1 Livirin. on Agenvx, cli 8, $ 1, pp. 823, 320 (edit. 1*18); 
Morris v. Suimueil, 1 CundCs Marshall on Ins. 301 a, note; Randolph * Ware, 
8 Crancb, R. 003; S. C. 2 Wash.; Columbian Ins. Co. v. Lawrem c. 2 Peters, 
K. 49. 

3 Ibid; Post, $4 1 (>, 274, 894. 

* Pale) on Agency, by Llojd, 207, 208; Wolfe r. Ilorncastle, 1 Bos. k Pull. 
323; Lucena v. Crawford, 3 Bos. & Pull. 98; Lucena i*. Crawford. 5 Bos. Ac 
Pull. 324, per Lord Eldon; Cornwall v. Wilson, 1 Yes. 509; Do Forest r. Fulton 
Ins. Co. 1 Hall, It. 84,106, 107, 184, 185. This whole subject underwent much 
examination in the case of Lucena t\ Crawford, 3 Jos. & Puli 75 ; S. C. 5 Bos. 

•k Pull. 269. But the most ample and satisfactory Itscussion of it is :o In found 
in the very elaborate opinions delivered by Mr. Ch. Justice Jones, and Mr. Jus¬ 
tice Oakley, in the Superior Court of Now York, in De Forest ». The Fulton 
Ins. Co. 1 Hall, R. 84, 100 to 136. 

6 See White t*. Chouteau, 10 Barb. 202. 

10 * 
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ceipts for payments, and to discharge the debtors from their Offi¬ 
cial transactions. 1 at least, unless notice i$ given to the contrary 
by their principal. 2 The circumstance, that factors arc acting 
under a del credere commission, does not seem to make any dif¬ 
ference as to the validity or extent of their authority. 3 
^ § 113. On the other hand, factors have no incidental authority 

to barter the goods,of their* principal, 4 or to pledge such goods 
for advances made to them on their own account, or for debts 
due by them&elves; 6 although they may certainly pledge them 

1 Drinkwater v. Goodwin, Cowp. R. 254 ; Johnson v. Uaborne, 11 Adolph. & 
Ell. 549 ; Pobt, § 400. 

2 Paley on Agcncj, by Lloyd, 278, 285, 286 ; Post, §§ 401, 401 a. 

3 Paley on Agency, bj Lloyd, 285, 286 ; Moiris v. Cleasby, 4 M. &. Sclw. 566, 
574, 575; Ante, § 38, and note; Thompson v. Perkins, S Mason, li. 232, 2 Kent, 
Comm. Lect. 41, p 624, (4th edit.) , 2 Stair, Inblit. by Brodie, ^21, 922, note; 
Post, § 215 ; Graham v. Ackrojd, 19 Eng. Law & Eq R. 659 ; 10 Hare, 192. 

4 Ante, § 78; Guemero v. Peile, 3 Barn. & Aid. 016 ; 2 Kent, Comm. Lect. 
41, pp. 625-628, (4th edit ) 

5 Pale> on Agencj, b} Llojd, 213-2J2; Post, § 389; 3 Chitty on Comm, 
and Manuf. 204, 205, Rodrigue/ v. Ileireinan, 5 Johns. Ch. 1L429, Benti} v. 
Rhodes, 18 Misso. 14 7; Kelly o. Smith, lBUtcht. 290; 2 Kent, Oomm. Lect. 
41, pp. 625-627, (4th edit) ; 1 Bell, Comm. B. 3, Pt. 1, ch. 4, art. 412, pp. 388- 
394, (4th edit.) ; Id. pp 483-488, (5th edit) , Boyson v. Coles, 6 M. A belw. 14; 
Evans a. Potter, 2 Gallisou, R. 13, 14; Van Amringe v. Peabody, 1 Mason, 14§ 
440. The point, whether a factor has an authouty to pledge the goods of his 
piincipdl, as has been already stated, (ante, § 78, note,) has undergone a good 
deal of discussion, and no small degree ot doubt has been entertained upon it, 
until a recent period. The doctrine is now fully established in England, that'’ 
he cannot pledge, although some of the Judges have lamented the establishment 
of it. The same doctrine seems now generally established in America. (Rod¬ 
riguez v. Hefferman, 5 Johns. Ch. R. 429; 2 Kent, Comm*. Lect. 41, pp. 625,626* 
4th edit.; Story on Hailm. §§ 325, 326.) In Scotland, as Mr. Bell informs us, 
(1 Bell, Comm. ait. 412, p. 3£8, 4tli edit.; Id. pp. 485—488, 5th edit.) the 
doctrine is duectlj the other way. The English doctrine is apparently iounded 
upon the lule of the civil law, — Keino plus juris in alium transfenc potest, quam 
ipse haberet. (Dig. Lib. 50, tit. 17,1. 54.) In the civil law, this rule was directly, 
applied to the t ase of pledges. Juic pignoris teneri non posse, nisi qua? obhgan- 
tis in bonis fuermt; et per alium rem alicnam invito dominio pignori obligati non 
posse, certissimum est. (Cod. Lib. 8, tit. 16,1. 6.) Tho same rule has been gen¬ 
erally applied in the law of the continental nations of Europe, as for example, 
in Franc#, Holland, and Italy, and also in Scotland. Still, it is but a general 
rule; and. therefore not absolutely superseding other considerations, growing out 
of the character of the parties, and the nature of the particular authority con¬ 
ferred upon the gmrty who is in possession of the property. The question is 
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£ot advances lawfully made on > account of their principal, or for 
adVances made to themselves, to the extent of their own lien on 
the goods. 1 Bo, factors may pledge the goods of their principal 
for the payment of the duties and other charges due thereon; 
and, indeed, for any other charges and purposes, which are al¬ 
lowed or justified by the usages of trade. 2 [If a factor pledges 

not, in many oases, whether a party ean transfer that to another, which he does 
not iji reality possess and own; but whethci a part}, ostensibly clothed with the 
ownership of property by the real owner, and thus acquiring an apparent au¬ 
thority to dispose of the whole interest, ma} not dispose of an interest in such 
property, less than the whole, to another innocent paity. If one of two inno¬ 
cent persons must sutler by the wrongful act of a third person, it is icilainly 
most confoiuiable to equity and sound principles, that he should sutler, who has 
enabled such third person to hold himself out as competent to do the act. The 
very circumstance, that in England, the Parliament has niteifered, and, by an 
express statute, (6 George 4, eh. 94,) amendatory of a prior ait on the same 
subject, (4 George 4, eh bit,) enabled factors and others, not owners, to pledge 
goods for advances made to them, as well as for preexisting debts, demonstrates 
the liiconvenieneea of the old rule; and.the importance of relaxing itinioiu- 
mercial transactions. This statute, and the constiuctions put upon it, are given 
at large in Paley on Agency, by Lloyd, pp. 219-233, and Appendix, No I, pp. 
403-407. An^ditional statute on the same subject has since been passed. (3tli 
& 6th Victoria, ch. 39.) See Smith on Merc. Law, pp. 112-122; hi. Appendix, 
> lii.; Id. cexvi., (3d edit 1843 ) Mr. Bell, in his Commentaries, (1 Bell, Couim. B. 
8, Pt. 1, ch. 4, § 4, art. 412, pp. 8§t-391, (4th edit ) ; Id pp. 403-488, (3th edit) 
has given his own viewi in favor of the doetiine that the factor has a right to 
pledge, with great dearness; and lias also expounded, in lus text and notes, the 
present state of the law on this point among the continental nations of Europe. 
See also Paley on Agency, by Lloyd, 220, 221, note (3); Dan. & Lloyd’s Mer¬ 
cantile Cases, 29, note to Bla.ulv i>. Allen; Story on Bailm. §§ 324, 326, 327; 

1 vans v. Potter, 2 Gel'ison, It 14 ; 3 Kent, Comm, Lect 41, pp. 023-628, (1th 
©dit.) ; Williams t>. Barton, 3 Riiigli. K. 139 ; Quciroz v. Trueman, 3 B. \ Cressw. 
842; Laussatt o. Lippineott, 6 Serg. & It. 386. 

, 1 BeU. Comm. B. 8, Pt. 1, eh. 1, art. 412, pp. 391, 392, (1th edit.); Td. pp. 
385-389, (5th edit.); Pultney v. Keymer, 3 Esp. It. 182 ; Urquhart a. Mclver, 
4 John. R. 103; MeCombie v. Davis, 7 East, R. 5; Paley on Agency, by Lloyd, 
165, 217, (3d edit.); 2 Kent, Comm. Lect, 41, pp. 623-628, (3d edit.) See 
Mann v. Shitfner, 2 East, It. 523, 529; Solly r. liatlibone, 2 M. & Selw. 298 ; 
Story on Bailm. §§ 825-327. Some of the American States, and particulaily 
Rhode IslaHid, New York, and Pennsylvania, havi in substance, by positive enact¬ 
ments, adopted the Btatute of 6 Geo. 4, cfi. 94, on the subject of factors. 2 Kent, 
Cjjmm. Lpc ‘- 41, p. 628, note (a,) (4th edit.) 

Evans t>. Potter, 2 Gflllis. R. 18. See 2 Kent, Comm. Lect 41, pp. 627, 028 , 
(4th edit.) $ Paley on Agency, by Lloyd, p. 217 ; Pultney v. Keymer, 3 Esp R. 
182 j Laussatt v. Lippineott, 6 Serg. & K. 886. This I conceive to be the truo 
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goods of his principal without authority, he does not thereby 
lose his power to sell thctn; and a bond fide purchaser may main¬ 
tain an action against the pledgee therefor. 1 ] 

§ 114. Fourthly, as to Cashiers of Banks. It may be stated/ 
as a general proposition, that the officers of a bank are held out 
to the public, as having authority to act according to the general 
usage, practice, and course of business of such institutions, and 
that their acts, within the scope of such usage, .practice, and 
course of business, bind the bank in favor of third persons, havr 
ing no knowledge to the contrary. 2 The cashier of a bank is 


doctrine, notwithstanding the language used in some of the authorities. The 
case of Pultney v. Keymer, 3 Esp. It. 182, maj he deemed overruled by the lat¬ 
ter cases, and especially by the cases of Shi picj v. Kymer, 1 M. & Selw. 484; Solly 
v. Rathbone, 2 M. & Selw. 298; Cockran v. Irlam, 2 M. & Selw. 301; Martini t;. 
Coles, 1 M. & Selw. 140, and Boyson v. Coles, 6 M. & Selw. 14, as to the point 
of advances made to an agent on bis own account. See .also Daubigny v. Duval, 
5 T. E. 604 ; Queiroz r. Fiecman, 3 B. & Ives'.w. 312; Mark v. Bowers, 16 Mar¬ 
tin, R. 95. In Martini r. Coles, 1 M. &. Selw. 140, Lord Ellcnborough and Mr. 
Justice Le Blanc recognized the right to pledge for advances and charges on ac¬ 
count of the principal. The cases of Solly v. liathbone, 2 M. & Selw. 298, and 
Cockran v. Irlam, 2 M. & Selw. 301, note, do, it must be admitted, seem to over¬ 
turn the authority of Pultney v. Keymei, 3 Ksp. R. 182, as to the point of ad¬ 
vances and charges made on account of the principal. But in each of those 
cases, there was this ingredient, that it was not the case of a mere pledge for ad¬ 
vances and charges on account of the prim ipal, hut a delegatipn also of authority 
to the pledgee, as sub-agent or co-agent, to sell the goods, which was held to be 
tortious; as an agent could not delegate bis authority. Pro ianto , no doubt, the 
authority was void. But why should tho pledge he held void, as to advances 
and charges made for the principal V The ground seems to have been, (whether 
it be satisfactory or not,) that the sale by the pledgee as co-agent or sub-agent, 
made the whole proceeding tortious ab initio. That doe trine would not apply 
to a mere pledge for advances and charges required to be made for the prin¬ 
cipal, where the original agent still detained his general authority, This 
whole subject is very accurately atjd clearly discussed, and the results stated, 
in Mr. Chancellor Kent’s learned Commentaries. 2 Kent, Comm. Lect. 41, pp. 
625-628, (4th edit.) What circumstances will or will not amount to an implied 
authority to an agent, from whom advances art asked, to make a pledge for such 
advances, is a mattei upon whi'-h the authorities leave much doubt; and esjKi- 
cialiy the cases of Graham v. Duster, 2 Stark. R. 21, and Quieroz v. Freeman, 3 
B. & Cressw. 342; and Laussatt v. Lippincott, 6 Serg. & R. 386; Newbold v. 
Wright, 4 Rawle, R. 195. 9 

t Nowell o. Pratt 5 Cush. 111. 

9 Minor v. Mechanics* Bank of Alexandria, 1 Peters, R. 46, 70; Fleukner v 
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usually intrusted with all the funds of the bank, in cash, notes, 
bills, and other choses in action, to be used from time to time 
for .the ordinary and extraordinary exigencies of the bank. He 
% accustomed to receive directly, or through the subordinate 
officers, all moneys and notes of the bank ; to deliver up all 
discounted notes, and other securities and property, when pay¬ 
ment of the 4 dues for which they ^re given have been made; 
and to draw checks from time to time for money, wherever the 
bank has deposits and pecuniary funds. In short, he is consid¬ 
ered as the executive officci, through whom and by whom the 
whole moneyed transactions of the b ink, in pa) mg or rceeixing 
debts, and dischaiging or tranxfeiring set untie*, are to be ton- 
ducted. It dots not seem, theiclore, too much to infer, in the 
absence of all positive and known restrictions, that he possesses 
the incidental iiithority, and, indeed, that it i* his duty to apply 
the negotiable fuilds, as well as the monejed capital oi the bank, 
to discharge its debts and obligation* 1 IK nee, it seem* to be 
a natuial conclusion, that, puma fiuu, the cashier of a bank 
possesses the incidental authority to mdoi*>e the negoti lble 
securities held by the bank, in order to supply the wants and 
to promote the interests of the bank ; and any restriction upon 
such authority must be established by competent proofs, and 
will not be presumed to exist. 3 Ho, also, he possesses authority ’ 
to draw cheeks upon other banks, upon the deposits therein of 
♦lie funds of his own bank. And whether a particular cheek is 
drawn by him in his official or m his piu ate capacity, does not 
depend necessaiily upon the form or face of the cheek, but, m 
case of doubt, the matter is open to explanation by parol evi* 
dence. 8 

§ 115. But the cadiicr of a bank possesses no incidental 
authority to make any declarations, binding upon the l ank, in 
matters not within the scope of his ordinary duties. Thus, for 

Bank of U. States, 3 \\ heat 11 360, 361, Frankfort Bank v. Johnson, 24 Maine, 
11 490 

1 Fleikner v. Bank of the United States, 8 heat. R 360, 361. 

a Wild t>. Bank of Passainaquodd), 3 Mason, R. >0 j See also Folpei i. Cha*e, 
18 Pick. 63; Spear t>. Ladd, 11 Mass R 94, Noil Hampton Bank v Paxson, 11 
Mass. R. 288 ; Corser v. Paul, 41 N. II. II. 24, Faj i. Noble, 12 Cush. 1, Lihot 
v. Abbott, 12 N. H. R. 549. 

3 Mechanics’ Bank of Alexandria v. Bank of Columbia, 5 Wheat R. 326, 337. 
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example, he has no authority to bind the bank upon a note 
* being offered for discount, by his declaration to a person who 
is about to become an indorser, that he will incur no risk and 
no responsibility by becoming an indorser upon such discount.? 
So, if a cashier of a bank should promise to pay a debt which 
the corporation did not owe, and was not liable to pay, or if he 
should admit forged bills of the bank to be genuine, the bank 
would not be bound by such promise or admission, unless it had 
authorized or adopted the act. 2 3 But, if the cashier of a bank 
’ should pay to a bond fide holder a forged check drawn upon the 
bank, the payment could not be recalled, hut would be oblig¬ 
atory ; for it is within the duty of the cashier to answei drafts 
drawn on the bank ; and the bank intrusts him with an implied 
authority to decide upon the genuineness of the handwriting of 
the drawer of the check, when presented for payment. 1 The 
same rule will apply to the payment of forged bank bills of a 
bank, by the cashier, upon presentment by a bond fide holder. 
The payment cannot be recalled; for the cashier is bound to 
know the genuine paper of the bank. 4 * It may, however, be 
generally stated, that the cashier ot a bank cannot, by his acts, 
bind the bank, unless in cases within the scope of his authority. B 
[For this reason his declarations as to past transactions, as the 
' payment of a note, have been said not to bind a bank. 6 ] 

§ 116. Fifthly, as to Masters of Ships. The master of a ship 
has various incidental powers, resulting from his official capacity, 
which have been long recognized in the maritime law, and are 
not now open to judicial controversy. Thus, for example, he 
has an incidental authority to make all contracts belonging to 
the ordinary employment o*f the ship ; as, for example, to let the 


1 Bank of U. States v. Dunn, 6 Tetcrs, R. 51; Bank of Metropolis v. Jones, 8 

Peters, It. 12. 

1 « 

8 Salem Bank v. Gloucester Bank, 17 Mass. It. 1; Merchants' Bank t>. Marine 
Bank, 3 Gill, It. 97. 

3 Levy v. Bank of U. States, 1 Binn R. 27 ; Bank of U. States o. Bank of 
Georgia, 10 Wheat R. 383. 

4 Bankof U. States ». Bank of Georgia, 10 Wheat R. 333; Salem Bank v. 

Gloucester Bank, 17 Mass. R. 1, 28. * 

3 Foster v. Essex Bank, 17 Mass. R. 479. See also 1 Bell, Comm. p. 480, (5th 
edit); Frankfort Bank o Johnson, 24 Maine R. 490. 

JS Frankhn Bank r. Stewart, 37 Maine R. 519. 
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Bhip on a charter-party, and to take shipments on freight, if such 
is the usual employment of the ship, but not otherwise; 1 to hire 
seamen for the voyage; to contract for necessary repairs and 
equipments for the voyage; 2 and to hypothecate the ship in 
foreign ports for moneys advanced to supply the necessities of 
the ship, if they cannot otherwise be supplied. 8 In these cases, 

1 Pickering v. Holt, 6 Greenl R. 160. 

2 [Provost v. Patchin, 5 Seld. 239. A master of a steamboat has no authority, 
as such, ifi bind the boat or owners bj a promissory note given to the pilot for 
his services. Gregg v. Robbins, 28 Missouri, 347. See Ilolcrofl v. JIalbert, 16 
Indiana, 257.] 

3 Ante, § 36 ; Abbott on Shipp P. 2. eh. 2, § 2-10; Id. eh. 3, § 1-34, p. 91- 
132, (Amer. edit. 1 829 ) ; Gratitudine, 3 Rob II. 258-278 , 3 Kent, Comm. Leet. 
46, p. 158-164, (4th edit); Boson w Sandford, 3 Mod II. 321; S C. 8 Lev. R. 
258; 1 Shower, 11. 29, 101; Hussey t*. Allen, 6 Mass It 163; James r. Bixby, 
11 Mass. It 31; Pickering r. Holt, 6 Greenl. It. ICO ; Ilunquist v. Ditehell, cited 
in Abbott on Shipp. P. 2, eh. 2,4} 8 ; S. C. 3 Esp It 64; 1 Livcrm. on Agency, 
35, 86; Id. 154-196, (edit. 1818); l Bell, Comm. § 434, p 413 (4th edit.) ; Id. 
pp. 505, 500, (5th edit.); 1 Doinat, B. 1, tit. 16, £ 3,art. 3. [If the supplies could 
be obtained on the personal credit of the owner, the master has no right to pledge 
the ship m addition. Stainhank v. Penning, 11 C. B. 51 ; 6 Eng. Law* & Eq. It. 412. 
Jervis, C. J , said : “ It was conceded during the argument that this was not an in¬ 
strument of h) pothecation iu the usual form,and it was not contended the master 
had authority to moi tgage the ship, but it was said tlfat an h) potheeation may 
be good without making the repayment of the advances depend upon the arrival 
of the ship; and that, if the lender does choose to take upon himself the risk of 
die ship’s return, and will be content not to demand maritime interest, the mas¬ 
ter may pledge both the ship and the personal credit of the owner. 

“ The cases of The Tartar and The Nelson, upon which the plaintiffs’ coun¬ 
sel relied, do not support the latrer part of this proposition, for which they were 
ci* d. W here the master professes to hypothecate the ship, and also to pledge 
the credit of his owners, the Court of Admiralty wdll reject that part of the in¬ 
strument which is directed to the latter object, and proceed in rem against the 
ship; but the cases cited do not show that the Court of Admiralty will do this 
where the instrument is not in other respects in strictness .an hypothecation, 
because in each of those cases the return of the money depended upon the 
completion of the voyage, and the lender took upon himself the risk of the ship’s 
return. 

“ The ease of Samsun v. Bragginton is, however referred to, and although the 
report does not explain the grounds of the decision, nor very clearly lisclose the 
circumstances of the case, yet, as it is cited with approbation in Abbott on Ship¬ 
ping, it acquires additional authority from the known accuracy and high reputa¬ 
tion of the learned author of that work, and is said to bo an authority in point 
We have been furnished with a copy of the decree, from which the following 
I appear to be the facts of that case: ‘ Bragginton and Pitman were part owners 
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„ and in others of the like nature, he often enters, (as he may well 
do,) into the contracts in his own name; and he may thds be- 


of the Dunslpy galley, of which Pitman was master. On her homeward voyage, 
she was disabled and put into Jamaica, where Pitman applied to the plaintiff to 
advance the necessary funds tor her repairs, • for the use and on account of him¬ 
self and Bragginton as owners,’ and as a further inducement, engaged with the 
plaintill, as additional security for the repayment of the money, to hypothecate 
the ship. The plaintiff lepaired the ship, expended for that purpose £80, and 
at his request, Pitman dreW upon Braggmton for that amount, and % way of 
additional security, as master of the ship, according to maritime usage in like 
cases, by deed poll, after taking notice of the dimage and advance, did, for 
securing the pay ment of the said mono), In pothecatc to the plaintiff tl e ship, with 
the freight and cargo. The ship sailed from Jamaica, was captured and sold. 
Braggiuton and Pitman received the insurance upon hu los-, but Biairsrmtoii re¬ 
fused to accept the bills, and the plaintiff was not paid the amount whu h he had 
advanced for the repairs of the* ship Upon this statement, the* plaintiff filed his 
bill against Bragginton and Nichols, the* representative of Pitman, foi lcpaymcnt 
of the money advanced by linn. Biagginton, bv his answer, admitted the plain¬ 
tiff’s statement, but submitted that lie was not liable to icpav what Pitman might 
have paid for the repairs, because Pitman was ind< bled to him, and suggested 
that bottomry interest had bem taken for tin a<h urn <*, and that, therefore, 
according to maritime < ustom, the lendci took the u-k ot the vOvagc upon him¬ 
self. Theie was no pioof of fins suggestion, and the Mastei of the Rolls decreed 
that the money advanced by the plaintiff m rcluting the slop, ought 1o be estab¬ 
lished against Bragginton and Nichols, according to tluir n-,peetivo interest. It 
is not very apparent how, u^ion the bill and answer so framed, the validity of the 
hypothecation could come directly in question The plaintiff did not seek to 
establish his claim by r that instrument, because if did not profess to charge the 
owners personally with the debt, and the defendant, Bragginton, failing to prove 
that bottomiy interest had been taken, could not add to the deed, by implication, 
a condition that the repayment of the advances *honld depend upon the return 
of the ship. Vhe decree seems to have proceeded on the ground that joint 
owners were liable for money advanced in a foreign country for necessary re¬ 
pairs. Whether the master had properly pledged the ship or not, the ship was 
lost, and the plaintiff was proceeding upon the present liability of the joint 
owners. 1 he reporter states that his Honor took time to c onsider, and after¬ 
wards (as ho was informed) determined that the ship was well hypothecated, and 
that the pait-owners were liable. In Abbott on Slapping, the decree* against the 
part-owners is stated positively; but the lc arned author adds, cautious!}, ‘ It is 
said also, that the ship was thought (no.t determined) to be well hy pothoeated.’ 
He doesjiot give the full weight of his unqualified sanction to this proposition ; 
and, upon examination, We think that thiB case is not to be considered as. an 
authority conclusive against the more recent decisions to which reference has 
*<beea made. 

** The deed now in question only professes to give such an interest as can be 
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come personally .liable, as well as his principal, to fulfil the 


enforced in the Admiralty Court. In certain events, A. Gilmour & Co. may 
seize the vessel and cause her to be sold by process out of the admiralty of Eng¬ 
land, or any other court of vice-admiralty possessing jurisdiction; and further, 
they are to have all the right, &c., by process of the courts of admiralty or other¬ 
wise, which by law are given to the holdeis of bottom! y bonds. The interest 
which they have in the ship is the right of proceeding in the Admiralty Court 
against the ship; but if, under similar circumstances, the Admiralty Court would 
not act because it has no jurisdiction, A. Gilmour & Co. have not an available 
interest. Now, the cases show that, under circumstances like the present, the 
Court of Admiralty would decline to act. lit the case of The Atlas, Lord Stowell 
refused to entertain a suit of bottomry because the advance was pas able within ' 
thirty days aOer the arrival <5f the ship, 01 in cn.se of the loss of the ship, then 
within thirty flays nect after the account of such loss should have been receired in 
Calcutta or London” Upon appeal, the delegates decided that the bond was void 
because there was no sea risk to justify the taking of maritime interest, and so 
it became unnecessary to determine the principal question ; but upon the argu¬ 
ment of the question of jurisdiction, Ilullock. B., obsened that the condition de¬ 
stroyed the whole instrument. The more recent case of The Emancipation is an 
express authority upon the same point. There, upon the face of the bond, and 
according to legal inference, the payment of the money advanced did not depend 
upon the safe arrival of the ship, and for that reason the Couit pronounced against 
the bond. Upon these authorities, it is clear that, |f The Ilartland had arrived 
in this country, the plaintiffs could not have proceeded against her in the Admi¬ 
ralty Court; they had, therefore, no interest in the vessel; they have lost noth¬ 
ing, and upon this ground the defendant is entitled \o succeed. 

“ But without reference to authority we are ofopftion, upon principle, that the 
master has not by an instrument of this nature authority to pledge the ship. By 
the Homan law, and still in those nations which have adopted the*eivil law, every 
person who had repaired or fitted out a vessel, or had lent money for those pur- 
j sea, had a claim upon the value of the ship, without a formal instrument of 
hypothecation ; but by the law of England no such right can be Squired except 
by express agreement, and a master can only make such an agreement if he act 
within the scope of his authority. The right to raise money upon bottvmry can 
only be justified by necessity. If the master in a foreign country wants money 
to repair or victual his vessel, or for other necessaries, he must, m the first in¬ 
stance, endeavor to raise it upon the credit of the owners. If ho can do so, he 
has no authority to hypothecate the vessel; but if he cannot otherwise obtain the 
money, then he may hypothecate the ship, not transferring the property in the 
dhip,£ut giving the creditor a privilege or claim upon it, to be carried into effect 
by legal process upon the termination of the voyage. As incident to this transac¬ 
tion, the lender may, if he think fit, insist upon maritime interest; but whether he 
• do so or not, the advance is made upon the credit of the ship, not upon the credit 
of the owners, and the owners are never personally responsible. There is no trace 
&x our books, with the exception of Samsun v. Bragginton, of any' case in which 
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same; 1 for h#*is treated, not as ordinary agent, but as, in 
Borne sort, and to some extent, clothed with the character of a 
special employer or owner of the ship, and representing, not 
merely the absolute owner, ( Dominus navis,) 2 but also the tem¬ 
porary owner, or charterer for the voyage, ( Exercitor Navis .) 8 
In short, our law treats him, as having a special property in the 
ship, and entitled to the possession of it, and not as having the 
mere charge of it, as a servant. On this account he may bring 
an ad ion of trespass for a violation of that possession; and where 
the freight has been earned under a contract to which he is a 
party, or under a bill of lading signed by himself, he may bring 
a suit for the freight due on the delivery of the goods. 4 * 

§ 117. The civil law seems to have rfeeognized similar rights 


a master has been held to have authority to make a valid hypothecation of a 
ship, unless the payment of the money borrowed 1ms been made to depend upon 
the arrival of the ship. There is, theiefore, nothing to show that a master has 
authority to hypothecate in ain other matter. Indeed, if the money be originally 
advanced upon the credit of the ownei, and for any cause an hypothecation be . 
made, even before the .ship leaves the place where the advances were made, the 
bond will be void, and cannot be enforced. The Augusta. Forthisc reasons, 
we are of opinion that the master had no authority to make an instrument like 
that in question, and that by the instrument the lender possesses no interest in 
the ship. The money advanced for repairs was a mere debt Iroin the owners to 
the lender, and it being adtnflted that a mere debt trom the owners to the assured 
for repairs and disbursements could not legally be made the subject ol an insur¬ 
ance, it follow2*that the defendant is entitled to judgment.” 

1 Post, §§ 161, 266-268, 294-299, 399. ' 

8 Ante, § 36; Post, §§ 294-297. See Abbott on Shipp. Ft. 2, ch. 2, § 3, note 
(#), (Arner. e<8t 1829) ; Dig. Lib. 14, tit. 1,1.1, §§ 1, 2,15; 1 Livenn. on Agency, 
70, 71; 2 Livera. on Agenej, 267-269 (edit. 1818.) 

3 l Liverm. on Agency, 35, 36, (edit 1818); Id. .70, 71; Abbott on Shipp. 
Pt. 1, ch. 1, §§ 12,13, and Story’s note (i) to edit 1829; Id. Pt. 2, eh. 2, § 2; Valego 
v. Wheeler, Cowp. It. 143; Soares v. Thornton, 7 Taunt. IL 627 ; ,Marcardier v. 
Chesapeake Ins. Co. 8 Craneh, 39 ; Tagganl v. Loring, 16 Mass. It. 336 ; Dee- 
cadillas v. Harris, 8 Green!. It. 298; The Ship Fortitude, 3 Sumner, It. 228, 237- 
389; 1 Bell, Comm. p. 414, § 434, (4th edit.) ; Id. pp. 505, 522, &c., (5th edit) 
The Exercitor Navis is (as we have already seen) the actual employer £ tlft 
particular voyage, whether ho be the absolute owner, or only the hirer of the ship 
for the voyage. Ante, § 36, note; Post, §§ 294,295, 815; Abbott on Shipp. Pt. 2, 
eh. 2, § 8, (Amer. edit 1829). 

* Shields v. Davis, 6 Taunt 65, 67; 8 Chitty on Comm. & Manuf. 210. See 
alio Williams v. Millington, 1 H. Bl. 81,84. 
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and incidental authorities. The very definition of the master of 
the ship in that law indicated the nature and limits of hi& rights 
and authority. Magistrum navis accipcre debemus, cvi totius 
navis cura mandata est; 1 and this applied equally, whether he # 
was appointed by, and acted under the general owner, or by and 
under the owner for the voyage. Magistrum autem accipimus , 
non solum, quern exercitor preeposuit , sed et earn, quem magistcr . 2 
Omnia cuitn facta magistri debet precstare, qui cum preeposuit; 
alioquin contrahentes decipientur; et facilius hoc in magistro quam 
institore admittcndupi propter utihtatem . 3 Non autem ex omni 
causd Free tor dat in cxcrcitorem actio nun; sed ejus rei nomine , 
cujus ibi prapusitus fuerit; ul‘csi,si in cam rein preepositus sit; 

\utputa, si ad onus vehendum local urn s it; aut aliquas res emerit 
utiles naviganti; vel si quid reficiendai nans rausd contraction vel 
impensum csl; vil si quid nautfc, operarum nomine,petent} And 
the authority of the master was also enlarged, according to the 
ordinary employment of the ship. Magistri autem imponuntnr 
locandis navi bus, >'cl ad merces, vel vectoiibus conducendis,arma- 
mentisve emendis; sed ctiam si mercibus emendis vel vendendis 
fuerit prapositus, ctiam hoc nomine obligat Exercitor cm.' In these 
latter eases, however, the master acts rather as supercargo, or as 
factor, than in hib original character as master. 0 

§ 118. The authority of the master of the ship over the cargo 
\>, under ordinary circumstances, limited to the mere duty of the 
transportation and preservation of it. But he may, under cir¬ 
cumstances of great emergency, acquire a superinduced author¬ 
ity to dispose of it, from the very nature and necessity of the 
c; $e • and his acts will then become completely binding and 
obligatory upon the owners of the cargo, whether tlHy are mere 


J Dig. 1Kb. 14 tit. 1,1.1, § 1; Pothier, Panel. Lib. 14, tit. 1, n. 1. 

8 Dig. Lib. 14, tit. 1, L 1, § 5; Pothier, Pand. Lib. 14, tit. 1, n. 1; Ante, § 86; 

Pothier on Oblig. n. 448. 

3 Dig. Lib. 14, tit. 1,1. 1, § 5; Pothier, Pand. Lib. 14, tit 1, n. 8; Poat, § 128. 

4 Dig. Lib. 14, tit 1,1. 1, § 7; Pothier, Pand. Lib. 14, tit. 1, n. 7; ; Domat, B. 

1, tit. 46, § 3, art 3; Abbott on Shipp. Pt 2, ch. 1‘, § 8, p. 91, note ^g), (Arner. 
edit. 1829). 

5 Dig. Lib. 14, tit. 1,1.1, § 3; Pothier, rand. Lib. 14, tit. 1, n. 7. 

8 1 Liverin. #n Agency, 69, 70, 72 (edit. 1818); 1 Emerig. Assur. ch. 7, § 5, 
p. 193 1 Able, § 86; Williams v. Perry, 19 Wend. £8; Freeman v. East India Co. 
5B.&Ald. 617. 
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shippers, or are also owners of the ship. It is true that, in the 
ordinary course of thihgs, he,is treated as a mere stranger to the 
cargo, beyond the purposes of safe custody and conveyance, as 
jtbove stated; yet, in such cases of instant, and unforeseen and 
unprovided for necessity, the character of agent and supercargo 
is forced upon him, not by the immediate act and appointment 
of the owner, but by the general policy of the law. 1 2 Thus, for 
example, in the case of a jettison, becoming necessary in the 
course of a voyage, the master has a right to order any goods to 
be thrown overboard. He may select what articles he may 
please; he may determine the quantity, and he is limited to no 
proportion. Nay, in cases of extreme necessity, where the lives 
of the crew cannot otherwise be saved, he may throw the whole „ 
cargo overboard. 3 So, the master may, in like manner, sacrifice 
a part of the cargo for the ransom of the ship, or bind the ship 
and cargo for the ransom. 3 So, if he is driven into a pout of 
nlcessity, and the cargo is perishable, the master may sell it, as 
he mtjy al&o sell the ship, in a case of urgent 4 * necessity. 6 [But 
the sale of the vessel is not within the general authority of the 
master. 6 ] So, he may sell a part of the cargo, or he may hy¬ 
pothecate the whole cargo and freight, as well as the ship, for re¬ 
pairs of the ship, to enable her to perform the voyage. 7 In cases, 
also, of an abandonment by the owner of the ship or cargo to the 
underwriters, for a total loss during the voyage, the master be- 


1 Ante, §§ 116, 117 ; Post, § 164 ; Ibid. The Gfatitudinc, 8 Rob. R 255, 257, 
258; Searle v. Scovell, 4 Johns. Cfh. R. 222, 1 Emerig Assur. cli 12, § 16, 
pp. 429-433; Douglass v. Moody, 9 Mass. R. 548. In cases of this sort, the 
master assume* very much the rights and responsibilities of the Negotiorum 
Gestor of the civil law, as to which see Story on Bailm. §§ 81-83, 189, 190; 
Pothier, Contrat de Mandat, ch. 2, art. 8, § 1, n. 51; Ersk. Inst B tit 8, § 87; 

2 Kent, Comm. Lect. 41, pp 616, 617, and note (a), (4th edit) ; Dig.^Lib. 8, tit. 
5,1. 2, 8. 

« The Gratitudine, 8 Rob. 255, 257, 258. 8 Ibid. 255, 258. 

4 The Eliza Cornish, 26 Eng. Law. & Eq. R. 579; Robertson v. Clarke, 1 
Bing. 445; Hunter v. Parker, 7 M. & W. 322. 

8 The Gratitudine, 3 Rob. 255, 259. 

8 Johnson v. Wingate, 29 Maine, 404. 

7 The Gratitudine, 8 Rob. 255,260-265; Abbott on Shipp. Pt 2, ch. 8, §§ 17- 

88, and notes to Amer. edit 1829; The Packett, 3 Mason, R. 2te; United Ins. 
Ca v Scott, 1 John. R. 106; American Ins. Co. v. Coster, 8 Paige, R. 828; 8 
Kent, Comm. Lect 46, pp. 271-175, (4th edit) 
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comes the agent of the underwriters by operation of law, with 
. the same general rights and authorities, as he would have in re¬ 
gard to the owner. 1 * 

§ 119. The restrictions upon the incidental powers of the mas¬ 
ter are apparent from the preceding* statements. . Ordinarily, in¬ 
deed, these incidental powers belong to the master only in the 
absence of the owner or employer of the ship; as, for example, 
when the ship is in a foreign port, and not in the home port. 
For, when the owner or employer is present, he is known to 
possess, and is presumed to exercise his own right of general 
superintendence over the conduct of the ship and its concerns, 
unless some presumption of a delegation of authority to the 
nnster can^be implied, either from the linage of trade, or the 
particular employment of the ship, or the conduct and proceed- 4 
ings of the parties. 3 Even in the home port, iftwever, there are 
many acts which are so invariably confided to the master, as to 
amount to a positive delegation of authority. Thus, the master 
is ordinarily intruded with the authority of shipping the officers 
and crew ; J of superintending the ordinary outfits, equipments, 
repairs, and other preparations of the vessel for the vo\ age; of 
lading and unlading the cargo; and, in cases of a general ship, 
of receiving goods on board on freight, and of signing bills of 
lading for the same. 4 [But he has no authority to sign bills of 
lading and bind his owners, for goods not actually received on 
board the vessel/’] These are such flbual incidents of his oflicial 

1 Gin. Int. Ins. Co. v, Hugglcs, 12 Wheat. 408. 

* Abbott oil Shipp. J’r. >, eh. 2, §4} 1 -j 0, and notes ibid. (Araer. edit. 1829); 1 
Bell, (^ouun. pp. 412, 113, §$ 433, 134, (4tli edit.) ; Id. pp. 506, 509. (5tli edit.); 

1 Li\orm. on Agency, 154 196, (edit. 18lb); James v. Bixln, 11 Mass It. 34, 
36,37.* 

3 Blunt’s Counn. Dig. 152; 1 Emerig. Assur. eh. 7, § 5, p. 193; Cloirae, Juge- 
meiii d’Oloon, 1 Valin, Comm. Lib. 2, tit. 1, art. 5, p. 384; Consolato del Mare, 
ch. 55, l f )5, 

4 .1 Bell, Comm. pp. 413, 414, § 434, (4th edit.) ; Id. pp. 506, 507, (5th edit.) ; 
Abbott on Shipp. Pt. 2, eh. 2, §§ 1-11; Id. eh. 3, §$ 1-31, ( Arner. edit 1829,) and 
notes, ibid.; 3 Kent, Copim. Lect. 46, p. 158-176, (ith edit.) 1 Liverm.on Agency, 
157, 158, (edit. 1M8); James t\ Bixby, 11 Mass. It. 34, 36, 37. 

0 [Grant o. Norwa}, 2 Eng. Law & Eq. It. 337; 10 Com. B. Rep. 365. Jervis, 
C. J., said: “ ease was argued before my brothers Crcsswcll, Williams, and 
eiysolt: it arises on a special verdiet, and presents a question of considerable im¬ 
portance, both to those who take bills of lading on the faith of their representing 
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character, that notice of a positive prohibition would seem indis- 

property which passes by the transfer of them, and to the ship-owner, who is at¬ 
tempted to be bound by all bills qf -lading that a captain may think pipper to 
sign. The point presented by the several pleas is substantially one and the same, 
namely, whether the master of a ship, signing a bill of lading for goods which have 
never been shipped, is to be considered as the agent of the owner in that behalf, 
so as to make the latter responsible. The authority of the master of a ship is 
large, and extends to all acts that are usual and necessary for the u«e and man¬ 
agement of the vessel, but it is subject to several well-known limitations lie may 
make contracts for the hire of the ship for earning, or he may vary that which 
the owner has made; he may take up moneys in foreign ports, and, under cei- 
tain circumstances, at home, for necessary disbursements for repair, and bind the 
owners for repaj ment; but his authority is limited by the necessity of the case, 
* and he cannot make them responsible for money not actually nccessarj tor those 
purposes, although lH maj contend that it is. He may make contracts to carry 
goods on freight, but cannot bind the owner to carry freight free. So, with re- 
gar^. to goods put on board, he may sign the bill of lading, and at knowledge the 
nature, quality, and condition of the goods. Constant usage shows that the mas¬ 
ter has a general authority; and if a more limited authority is given, the party 
not informed of it is not affected by such limitation. The master is a general 
agent to perform all things relating to the'usual employment of his ship, and his 
authority, as such agent, to perform all such things as arc necessary m the line of 
business in whit h he is employed, cannot be limited by any private orders not 
known to the party in any way dealing with him. Tljis general proposition is 
laid down by Mr. Smith in his Mercantile Law, p. 559. Is it, the n, u«,ual in the 
mwiagement of a ship carrying goods on fieight, for the master to give a bill of 
lading for goods not put on board IE All parties concerned have a right to assume 
that the agent has authority to do all that is neecssary; but the very natuie of the 
bill of lading shows that it ought not to be signed till the goods aie on board, for 
it begins by describing them as ‘ flipped.’ Indeed, it was not contended that 
such a general autlionty was usual. In Liekbarrow r. Mason, 2 T 11 68, Buller, 
J., says: ‘ A bill of lading is an ac knowledgment by the captain of having received 
the goods on board his ship therefore it would be a fraud in the captain to sign 
such a bill of lading if be bad not received goods on board, and the ronsigneo 
would be entitled to his action against the captain for the fraud.' It is not con¬ 
tended, in this case, that the captain had any real authority to sign the bill of 
lading unless the goods had been shipped; nor can we discover any ground on 
which a party, taking a bill of lading by indorsement, could be justified in assuming 
ho liad authority to sign such bill, whether the goods were put on board or not. 
If, then, from usage and the general practice of shipmasters, it is generally known 
that thfe master derives no such authority from his position as master, the case 
’ must be considered as if the party taking the bill of lading bad notice of the ex¬ 
press limitation of authority, and in that case undoubtedly be od|dd not claim to 
bind the owner by the bill of lading signed, when the goods therein mentioned 
were not on board. It resembles tbe^case of goods or moneys taken up by the 
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pensable, in order to affect third persons with his want of due 
authorify to do.the acts. 1 

§ 119 a. In respect to borrowing money, and obtaining sup¬ 
plies for the necessary use of the ship, upon the credit of the 
owner, the master has an implied authority so to do, not only in 
a foreign jDort, but also in the home port, provided the owner is 
absent, and no communication can be had with him without 
great delay and prejudice, and the necessity is pressing. 2 But 
if the means of communication with the owner are reasonably 
within the reach of the master, and the necessity is not pressing, 
and no injurious delay or prejudice will arise from waiting until 
such communication is had, the authority of the master to bor¬ 
row money, or to procure supplies upon the credit of the owner, 

* 


master on the pretence that they were wanted for the ship, when in fact they 
were not; or a bill of gxchange accepted or indoi'cd bj procuration, when no 
such agency existed. Alexander v. Mackenzie, 13 Jur. 346; G C. B. "67, shows 
that the words *1^ piocuration’ would give notice to all parties that the agent is 
acting with a special and limited authority ; and, then. fore, the party taking "uch 
a bill has to establish by evidence the authority. See Smith r McGuire, 3 Hurl. 
& Nor. f>54. It is not enough, for that purpose, to show that other bills, similarly 
accepted and indorsed, have been paid, although such ^vidonce, if the acceptance 
was general by the agent in the name of the principal, would be evidence of a 
general authority to accept in the name of the principal. So, here, the general 
usage gives notice to all people, that the authority of the captain to give bills of 
lading is limited to such goods as have been put on board; and the party toting 
the bill of lading, either originally or by indorsement of the goods, which have 
never been put on board, is bound to show some particular authority to the mas¬ 
ter to sign the bill in that form. There is very little to be found in the books on 
I 1 is subject; it was discussed in the case of Berkley v. Watling, 7 Ad. & Kl. 29; 
but that case was decided on another point, although Littledale, J., '.aid, in his 
opinimi the bill of lading wa# not conclusive, under similar circumstances', on the 
shi[)-<®ier. For these reasons, we are of opinion that the issue should be entered 
for the defendants, and that the defendants are entitled to the judgment of the 
court” See also Ilubbersty v. Ward, 18 Eng. Law & Eq. It. 551; 8 Exch. R. 
330; Coleman r. Riches, 29 Eng. Law & Eq. R. 323 ► 16 C. B. 104; Farmers & 
Mechanics Bank v Butchers & Drovers Bank, 16 N. Y. 151; 4 Keruan, 623.] 

1 1 Bell, Comm. p. 414, § 434, (4th edit.); Id p. 506,507, (5th edit); 1 Li verm, 
on Agency, 157, 158, (edit. 1818.) 

2 Johns v. Simons, 2 Adolph. & Ell. New Rep. 425, 430, Arthur v. Barton, 6 
Mees. & Weis. 138 ; Stonehouse v. Gent, 2 Adolph. & Ell. New Rep. 431, note; 
Hawtayne u.^ourne, 7 Mees. & Weis. R. 595, 599, 600, by Mr. Baron Farke. 

e a ^ 80 ^- m Alexander, cited 2 Park on Insur. by Hildyard, Append. 1057, 
1061, (8th edit.) 1842. 
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Will not be implied. [And in like manner, if the supplies have 
been procured or the repairs made, the master cannot afterwards 
borrow money on the owner’s credit, to pay for them. 1 ] 

[1 Beldon v. Campbell, 6 Exeh. 886 ; 6 Eng. Law & Eq. R. 478 . Parkp, B. 
said: “ This was a case tried before my brother Platt, in which the,question for 
consideration is, whether the owner of a vessel, who resided at Newport, was 
liable to the plaintiff, who was a merchant at Newcastle, for a Bum of money 
which had been borrowed, by the master of the defendant’s ship Tit Ncw< a^tle, 
for the purpose of pacing a debt contracted for towing the vessel b\ a steam-tug 
into port, and also for a^um paid to a master carpenter on a Saturday night, 
the master carpenter having been employed to do repairs upon the vo>el. Wo 
are of opinion that, in this case, the rule must be absolute. Time i- no doubt 
of the power of the master by law (but some as to wbat extent it goo> to bind 
the owner. The master is appointed for the purpose of conduc ting the naviga¬ 
tion of the ship to a'favorable termination, and he has, as incident to that em¬ 
ployment, a right to bind bis owner as to all things necessary, that is, upon the 
legal maxim, (luumlu uln/unl marulatur et onnn per <]§od pirtnntur ad itlnd. 
So, therefore, the master has perfect authority to bind bis principal, the owner, 
as to all repairs tha|| aie necessary for the purpose of bunging the ship to the 
port of destination , and he has also the power, as incidental to his einplojment, 
to boriow mouev, but only in a case wheqj ready money is necessary, that is to 
say, where there are certain payments made in the course of the vovage, and for 
which ready money is required) and credit is never given. He has the power to 
borrow monej for the purpose of making those payments. An instance of this is 
the payment of the port dues which are required to be paid down m cash, or 
lights or any dues which are also required to be immediate pavmonts; and so 
nlscftherc was a case referred to in the course of the aigumuit, where a ship, 
being at the termination of a long voyage, and ordered to proceed on another, 
money lion owed to pay the wages of seamen who would not go on the second 
voyage without being paid, was held to be necessary. Robinson t>. Lyall But 
these eases of borrowing money do not apply to an> case in which the owner of 
a vessel is near the spot, so as to be convenient to be commjmieated with ; and 
before the master has any right to make him debtor to a third person, must 
consult his ownei, to see whether he is willing to be made a debtoi to a^Prrticu- 
lar third person, or whether he will refuse to pay the money at all. In this east*, 
it appears to ns there are two objections to the plaintiff’s recovering either one ' 
sum or the other. With respect to the sum of money borrowed for the purpose 
of paying the steam-tug, it appears that the vessel was off the port of Nhwtfbstle, 
which was its ultimate point of destination, at the time when the steam-tug was 
necessary in order to tow the vessel into the River Tyne, and the owner of the " 
Steam-tug did not object to tow the vessel in without any previous payment. If 
the owner of the steam-tug bad said, ‘ 1 will not tow you in unless you will ac¬ 
tually pay the money down,’ then it would have been competent4br the master 
to have borrowed the money for chat purpose, in order to pay Jiirn. It could not 
be expected that be should wait at the mouth of the harbor, where it would have 
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§ 120. The master is also usually intrusted with the discharge, 
as well as the hiring, of the officers and seamen of the ship in the 
home port; and in foreign ports he possesses this incidental au¬ 
thority as a necessary discretion, to be exercised by him, in cases 
where the law does not prohibit the discharge for the general 
welfare of the voyage. 1 In a foreign port, also, he possesses the 
incidental authority, if he should be disabled by illness, or other¬ 
wise, to appoint a new master to serve in his stead, whose acts 
will, under such circumstances, become obligatory upon the 
owner. 2 

§ 121. The incidental powers of the master arc, however, re- 

beeu impossible for him to have communicated with the owner living at New¬ 
port, a great distance, in order to ascertain whether he should borrow the money 
or not; but in this ease, the owner of the steam-tug did not make any vuch stipu¬ 
lation, but the vessel was towed into Newcastle, and the nionev was not paid to 
the owner of the steam-tug until after several da}» had elapsed, during which it 
was perfect!} competent for the master to 1m\ e written to Nowpoit, which was 
onl} a day’s post, (as it happened,) and to have got the owijei’s answer, to as¬ 
certain from wlibm he should borrow the money. Instead of that, he goo four 
or live data afteifeards and borrows from the plaintiff a sum of nione\ tor the 
purpose of pa}ing this debt to the owner of the steam-tug — a dtbt winch the 
owner of the vessel was liable to, because it was within the power of the master 
to employ the the stcam-ve^sel for the owner; but we think he had no power» 
under these circumstances, to liorrow money in older to pa\ a debt for which the 
owner of the vessel was already re-puusibie by the original contract, and still less 
that he could borrow that money without consulting the owner, who was Hung at 
Newport, and was able to be communicated with before it was absolutely neces¬ 
sary to pay the money, even supposing the master had made a conti act to 
pay it on a particular #lay. So that there are two objections to the p 1 am tiff’s 
right to recover that sum. And with regard to the other, which was a mum paid 
to a master shipwright, who wanted it to pa} his workmen on a Saturday night, 
we als^think it is impossible to say that was a pav ment of necessit}, because the 
cotnplwgfeu or progress of the work on Monday was not a necessity, for the vessel 
had arrived at her place of destination. It was perfeoth competent for the mas¬ 
ter to have consulted the owner, and to have ascertained whether he would have 
the repairs gone on with, even supposing it were uetessary to have paid the 
money down in prder to accomplish that purpose. We think in neither of these 
eases are they payments of necessity, or fall within the authority the master has, 
by the general law, to bind his owner by the eon racts tliat he enters into.”] 

1 Blunt’s Comm. Dig. 152; 3 Kent, Comm. Lejt. 46, pp. 183,184, (4th edit.); 
Abbott on Shipp. Pt. 2, ch. 4, § 6, and note (2); Id. § 15, and note (1) to Amer¬ 
ican edif. 182^; Robinett ». Ship’Exeter, 2 Rob 261. 

8 1 Bell, Comm. § 434, p. 413, (4th edit.) ; Id. pp. 506, 507, (5th edit.) ; Rocc. 
de Nav. n. 5 ; Pothier on Marit. Contr. by Cushing, p. 26, u. 48 ; Id. p. 142, note. 
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stricted to those which belong to the usual employment or busi¬ 
ness of the ship. 1 Thus, if the ordinary employment of the ship 
has been the carrying of cargoes on the sole account of the 
owner, the master has no implied authority to let the ship to 
freight, even in a foreign port. So, if the ordinary employment 
has bfcen to take goods on board on freight, as a general ship, 
and common carrier, the master will not be presumed to pos¬ 
sess authority to let the ship on a charter-party for a special and 
different business. So, if the ship has been accustomed to carry 
passengers only, the master will not be presumed to possess au¬ 
thority to take goods on board on freight. So, if tin* ship lias 
Jbeen accustomed to the coasting trade, or the fished(s, or to 
river navigation only, the master will not be presumed to pos¬ 
sess authority to divert the ship into another trade, or business, 
or voyage, on the high seas. 2 

§ 122. So, the authority of the master, as to repaiis of the 
ship, even in a foreign port, is limited to those which are neces¬ 
sary repairs. 3 .But by necessary repairs we are not to under¬ 
stand smdi repairs only as are indispensable for the safety of the 
ship, or the due performance of the voyage, but such also a>- are 
reasonably fit and proper for the ship, or for the voyage, under 
all the circumstances o£the case. 1 

§ 123. And this doctrine is conformable, also, to the rules laid 
down in the civil law. For, it is said in that law, that the na¬ 
ture of the appointment governs in respect to the contracts of 
the master. If the master is appointed solely to receive freight- 
money, but not to let the ship to freight, an<^ he should let the 


1 Su* Geu’l. Int. Ins. Co. v. Ruggles, 12 \\ heat. R. 408; Peters v. Ballestier, 

8 Pit k. 11. 495. ^ ^ 

2 1 Li verm, on Agency, pp. 155, 156, (edit. 1818); Boucher v. LawOT, Pep. 
Temp. Hard. 85, 194; Abbott on Shipp Pt. 2, th. 2, § 7-10, and note (.1), 
(Amer. edit 1829) ; 1 Bell, Comm. § 484, p. 418, (4th edit.) ; Id. pp 506, 607 f 
(5th edit.) ; Pothier on Marit. Contracts, by Cuslung, n 48, p. 26. [An agent 
at a foreign port to whom a ship is addressed for loading under a charter-party, 
has no implied authority to vary the contract by substituting another and a dis-^ 
tinct part of loading, or a different quality or description of cargo. Sickens v- 4 
Ir#g, 7 J. Scott, (N. S.) 165.] 


3 Ante, g§ 119,119 («). 

4 Abbott on Shipp. Pt. 2, eh. 8, § 3, (Amer. edit. 1829); Webster v. Sjeekamp, 
4 Barn. & Aid. 852; Arthur o. Barton, 6 Mees. & Weis. 138, 143; The Ship 
Fortitude, 3 Stunner, R. 228. 
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ship to freight, the owner will not be be bound. On the other 
hand, if he is appointed to let the ship to freight, but not to re¬ 
ceive the freight-money, the owner will not be bound by his re¬ 
ceipt of the freight-money. In like manner, if he is appointed 
to carry passengers, lie is not at liberty to carry goods; and so 
conversely. And in all such cases, the owner will not be bound 
by his acts, when he exceeds his authority. So, if the master is 
appointed to let the ship to carry certain kinds of merchandise, 
which she is adapted to carry, such, for example, as grain, or 
hemp, and the master should let the ship to carry marble, or 
other materials, it will be an excess of authority not binding 
upon the owner. 1 Some of these cases may not appear as co¬ 
gent in our law as they do in the Roman law; but they sulB- 
ciently illustrate the general principle. 2 

1 l>ior. Lili. 11 , ut. 1,1. 1, § 12; Potliier, Paiid. Lib. 11, tit. I, n. 7 ; 1 Liierm. 

on Agcnn, 153, 1 .*>(>. (edit. ISIS); Abbott oi. Shipp. l*t. 2, ill. 2, § 3, (Amor, 
edit. 1 S2!>) . * 

2 The exact text of the Roman law is as follows. Igitur pra-positio certain 
legem il,it LOiitralientibus. Quare, si eum pnepoMiit na\ i ad hoc ^oluui ut u*c- 
turas exigat, non ut loeet; quod forte ipso lucaver.it; non tuicbitiu exemtor, 
si inagister locaverit: \cl si ad locandum tantum, non .id exjgcndum, idem erit 
diccndum: aut, si ad hoc. ut vectorilms loeet, non ut merciluis nauun prie-tet, 
vcl contra, modum egressus, non obligabit exon itorem. Sod, ot si. ut certis mer- 
. ibus cam loeet pnEpositus est, putil legumini, cannab.o die niarinoribus, vcl alia 
materia, locavit; diccndum erit non teneri. Quiodain onim n;u es oncraria?, quas- 

* dam (ut ipsi dicunt) tnifiar^oi (id eat, veetdtum duotrices) sunt. El plcro-que 
niamlare seio, no vectores rccipiant. Et sic, ut ccita regione, et ccrto Atari ne- 
godetie; ut coco, sunt naios, qua.' lirutulusium it C/hiio/m, vol & Ih/rracnuo vec¬ 
tores trajicinnt, ad cucra inliabiles. Item quiod.un tluvii capaoos, ad niaio non 
suffieientes. E. 14, tit. 1,1. 1, § 12. I interpret this passage as Mr Abbott and 
Mr. Livennoie do, as applicable to cases where the extent of the authority of the 
master W deduced from the general employment of the ship, l Livenn. on 
Agency, 155. 156, (edit. 1818) ; Abbott on Shipji. Pt. 2. eh. 2, § 3, p. 02, (Amer. 
tfiiL 1829.) The modern commercial code of France, (as indeed do the general 
principles of the maritime law of other nations,) recognizes distinctions as to the 
authority of the master of a ship in most easts coincident with those of the com¬ 
mon law. Thus, the Commercial Code of France (art. 228,) gives- authority to 
the master to engage the crew employed in the ship, in concert with the owjmr 
when the master is at his place of residence. The master (art. 232.) in the place 
of the residence of the owners or their agents, has *no general authority to repair 
the vessel, or to hjuy sails, cordage or* other things for her use, or to take up 
money on bottomry, or to let the ship on freight. See also 1 Bell, Comm, § 
488-436, p. 412-414, (4th edit.); Id. p. 522-530, (5th edit.); Pothicr on Marit.^ 
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§ 123 a. Hitherto we have principally looked to the powerp 
of masters of ships; but it may not be amiss "here to glance at a 
genera] duty arising out of their employment, which indeed 
might equally apply to other agents under the like circumstan¬ 
ces. It is, that the master of a ship is bound to employ his 
whole time and attention in the service of his employer; and it 
is even said that a custom, allowing such master to trade upon 
his private account during the voyage, cannot be maintained. 1 
Perhaps this is laying down the rule somewhat too broadly, for 
if there be an express agreement between the master and owner 
that he shall be at liberty to trade upon his own account during 
the voyage, that would certainly be obligatory; and if there be 
a known usage in the particular trade to the same effect, that 
would seem to afford an equally conclusive presumption of an 
implied agreement to the same effect. 

§ 124. Sixthly. Partners. It is not our design to enter upon 
any general examination of the rights, powers, and duties of 
partners at large. That would properly .belong to a distinct 
treatise on partnership. But we shall here advert only to the 
general authorities deduced by law from the very nature and 
character of partnership. Every partner is, (as we have seen,) 
in contemplation of law, the general and accredited agent of the 
partnership; 2 or, as it is sometimes expressed, each partner is 
Prccposilus negotiis socielatis; and may consequently bind 
the other partners by his acts in all matters, which are withih 


Contracts, b) Cushing, n. 48, 49, p. 26-28; Id. n. 168, pp. 98, 99 , Jacobsen's Sea 
Laws, by Fmk, ch. 1, p. 32-91; 8 Kent, Comm Lect. 45, p. 158-170, (4th edit.) ; 
2 Stair, Inst, bj Brodie, Supp. pp. 958, 969, 970, 971, 973, 980, 981 ; Ante, 
§§ 117, 11*), 121, 122. ^ 

1 Gardner v. McCutcheon, 4 Beavan, R. 584. ^ 

* Ante, § 37; 2 Bell, Comm. § 1230, p. 615, (4th edit.) ; Id. p. 615, (5th edit) 
Pothier on Obhg. by E\ ans, n. 83; Story on Partnership, ch. 7, § 101-108. 
How far one pail tier could bind the firm by his acts under the Roman law, is 
a matter, which has been much discussed by the civilians. That each partner 
could bind all the others, when tht»re was an express or implied authority for 
this purpose, is not doubted But in the absence of an express authority, the 
flplculty ha? been to ascertain what circumstances should afford a just presump¬ 
tion of authoiit}. The mere relations of partnership did not, as it should seem, 
in the Roman law, ci eate such an implied authority as it does in our law. See 
Ersk. Inst. B. 8, tit. 8, *}?<>; 1 Stair, Just. B. 1, tit. 16, § 6 ; 1 Domat, B. 1, tit. 6, 
§ 4, art 16; Big. Lib. 17, lit, 2,1. 68; Pothier, Pand. Lib. 17, tit. 2, n. 26. * 
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the pcope apd dbjUfcs of the partnership. Hence, if the partner¬ 
ship' bfe of a' general commercial nature, he may pledge or sell 
the partnership property; he may buy goods on account of the 
partnership; he may borrow money, contract debts, and pay 
debts on account of the partnership ; he may draw, make, sign, 
fimdorse, accept, transfer, negotiate, and procure to be discounted, 
promissory notes, bills of exchange, check*, aiul other negotiable 
paper, in the name and on account of the partnership. 1 

§ 125. The restrictions of this implied authority of partners 
to bind the partnership, are apparent from what has been al¬ 
ready stated.. Each partner is an agent only in and for the busi¬ 
ness of the firm ; and therefore his acts beyond thftt business will 
not birid the firm. 2 Neither will his acts, done in violation of 
his duty to the firm, bind it, when’the other part} to the trans¬ 
action is cognizant of, or cooperates in such breach of duty. 1 
4nd upon the principle already suggested, as to agents execut¬ 
ing sealed instruments, one partner cannot execute an instru¬ 
ment, under seal, which shall bind tfip other partners, in virtue 
of his general authority; but he mibt have a special authority 
under seal ; 4 S or the deed must be executed by him in the ptes- 
enpe of the other* partners. 6 


4 * Ante, § 87 ; see Collier on Paitncidnp, B 8, < h 1,5* 1 iml 2, p 215-230, 

S Kent, Comm Leot. 43* p. 40-48, (4 th edit), Moi} on Pai tnerdup, cli. 7, 
§ 101-125 ; Bayloy on Bills, eh 2, § 6, (5th tdit ), hi cli. fa, § l ; 3* Chitty on 
Comm. & Manuf. 230-238 ; South Carolinaliunh v. Case, 8 Bain &. # Cie&sw 427 ; 
Vere v. Ashby, 10 Bain. & Cressw 2SS; IX pfute Bondonus, 8 Vis 540; Ex 
narte Agace, 2 Co*, It. 312; U S. Bank o. Burnt} and Wmddiip, 5 Mason, R. 
176 , &. C. 5 Peters, It. 529 , 1 Doiuat, B 1, tit. lfa, <5 3, art. 7 , Ersk. Inst B 3, 
tit. 3, § 20 , 2 Bell, Comm § 120 J, p 615-fal8, (1th edit) , Id p. 015-617, (5th 
edit ) ; 1 Stan, lust. !>} Btodie, B. 1, tit lfa, §§ 4, 0, Potlner on Oblig. by E\ans, 
n. 83. 

8 I lade man v. Young, 5 Adolph & Ell. 883. 

3 3 Kent, Comm. Lcet. 43, pp. 46, 47, (4th edit), Coll}or on Partn. B. 8, 
ch. 1, p. 212, and § 1, p. 215 ; Id ch 2, § l,*p. 256-4186 ; 2 Bell, Comm § 1203, 
p. 815-618, (4th edit.); Id. p. 615-618, (5th edit) ; Ex paito Agace, 2 Cox, R. 
812, 316; Sandilands v Marsh, 2 Barn. 3c Aid. 673. 

4 Ante, § 37; Ante, §,51; Post, §§ 242, 252; 3 Kent, Comm. Lect. 43, pp^7, 
48, (4th edit.); Harrison v. Jackson, 7 T. R. 207 ; Colder on Partn. B. 8, m2, 
■§ lj pp. 256", 257. Contra, Cady v. Shepheid, 11 1’ick. 400, referred to ante, 

§49, and note, § 51; Post, §§ 242, 252; Story on Partn § 117-123. In (onse- 

• 

6 Ante, §§ 49,51; Story on Partn. § 117-^123. 
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§ 126. Before quitting this subject of the^iature^ and extent 
of the authority of agents, it seems proper to refer again to what 
has. been already incidentally stated, the distinction commonly 
taken between the case of a general agent and that of a special 
hgent, the former being appointed to act in his principal’s affairs 
generally, and the latter to act concerning some particular ob-* 
ject. 1 In the former ease, the principal will be bound by the 
acts of his> agent within the scope of the general authority con¬ 
ferred on him, although he violates by those acts his private in¬ 
structions and directions, which are given to him by the princi¬ 
pal, limiting, qualifying, suspending, or prohibiting^ the exercise 
of such authority under particular circumstances. 2 In the latter 
case, if the agent exceeds the special and limited authority con¬ 
ferred on him, the principal is not bound by his acts, but they 
become mere nullities, so far as he is concerned ; unless, indeed, 
he has held him out as possessing a lucre enlarged authority. 3 

qucnce of this, doctrine, or, at least, to c lour .iwaj all doubt* on the subject, a 
statute has been passed bj Congies* (Act ot 1823, oh. 149, tj 25; 8 U. S. Laws, 
p. 1889, Storj’s edit.) by which one paitner is authorized to bind the firm in 
bonds given to the Custom-House loi duties. 

1 Ante, § 17-20 ; Id. § 73; Post, ^ 131-133; Tomlinson o. polled, 3 BlacKf. 
Ind. II. 436 ; Walkei v. Skipwilh, Meigs’s Tenn. li. 502. 

2 Ante, § 73 ; Post, § 127-133, Allen v. Ogden, 1 Wash. Cir. R. 174; Bryant* 
v. Mooie, 26 Maine It. 84 ; Fitzsimmons v. Josliu, 21 Vermont R. 129. 

3 Post, Jj 127, and note, § 128-133 , 2 Kent, Comm. Led. 41, pp. 620,621, 
(4th edit.); 3 Clntty on Comm. A Mamif. 198, Puley on Agency, by Lloyd, 188, 
199, 207,, 20% (3d edit.) ; Smith on Men autile Law, 58-62, (2d edit.) ; Id. eh. 5, 

§ 4, pp. 107,108, (3d edit. 1843) ; 1 Livcrin on Agency, 94, 95, (edit 1818); Id. 
p. 107-119 ; Fenn v. Harrison, 3 T. R. 757; Howard r. Braithwaite, 1 Ves. & B. 
209, 210, Whitehead v. Tuekett, 15 East, 408; Pickering v. Busk, 15 East, R. 
38, 43,14 ; 1 Bell, Comm. § 412, p. 387, (4th edit.) ; Id. p. 478, (5tli edit ); Munu 
t>. Commission Co. 15 Johns. It. 44, 54; Rossit'er v. Rossiter, 8 Wend. R. 494; 
Andrews v. Kneeland, 6 Cowen, R. 354 ; Waters v. Brogden, 1 Young & Jerv. 
467; Brown e. Trautum, 6 Mill. (Louis.) R. 47 ; Beals v. Allen, 18 Johns. R. 
863; lleibert r. Kneeland, $4 Boston Law Rep. 495 ; 82 Verm. 816 ; Hatch o. 
Taj lor, 10 N. II. It. 538; Allen v. Ogden, 1 Wash. Cir. R. 174. The sanfe 
principle is applied in the ease of partnership. Each partner is held oat to the 
pajjic as the general agent of the partnership; and, consequently, his acts will 
bum it, notwithstanding he may have violated his private Instructions or the ex¬ 
press terms of the secret articles of partnership. Sandilands v. Marsh, 2 Bi & 
Aid. 673; U. S. Bank v. Binuey, 5 Mason, R. 176; 8. C. 5 Peters, -R. 529; 
Collyer on Partn. by Phillips, ch. 1, p. 212-215, and note; 8 Kent, Comm. Lect 
48, p. 40-50, (4th edit,) ; 3 Chitty on Comm. & Manuf. ch. 4, p. 236-241. Mr. 
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[Thus* if, an agent entrusted with-money to invest at legal inter¬ 
est exact a bonus for himself, without the knowledge or assent 
-hJs.principal, it does not constitute usury in the latter so as 
to affect the security in his hands. 1 ] 

§#127. The ground of this distinction is tlie public policy of 
^preventing frauds upon, innocent persons, and the encourage- 
• ment of confidence in dealings with agents. If a person is held 
out to third persons, or to the-public at large, by the principal, 
as having a general authority to act for and to bind him in a 
particular business, or employment, it, would be the height of 
' injustice, and lead to the grossest frauds, to allow him to set up 
his own secret and private instructions to the agent, limiting 
that authority ; and thus to defeat •his acts and transactions un¬ 
der the agency, when the party dealing with him had, 'and could 

* have, no notice of such instructions. In such cases, good faith 
Requires that the principal should be held bound by the acts of 
tne agent, within the scope of his general authority ; for he has 
held him out to the public as competent to do the acts, and to 
bind him thereby. The maxim of natural justice here applies 
with its full force,” that he, who, without intentional fraud, has 

• enabled any person to do an act, which must be injurious to 
himself, or to- another innocent party, shall himself suffer the in- 


Smith, in his work on Mercantile Law, p. 59, (2d edit.) lias stated the distinction 
between general and special agents very perspicuously. “ A general agent is a 
person,” says he, “ whom a man puts in his place, to transact all his business of a 
particular kind; thus, a man usually retains A factor .to buy and sell all goods, 
fid, a broker to negotiate fill contracts of a certain description, an attbrney«to 
transact all his legal business, a master to perform all things relating to the usual 
employment of his ship, and so in other instances. The authority of such agent 
to perform all things usual in the line of business in which he is employed, can¬ 
not oe limited by any private order or direction, not known to the party drilling 
with him. But the rule is directly the reverse concerning a particular agent, 
that is an agent employed specially in one single transaction ; lor it is the duty 
of the party dealing with such a one, to ascertain the extent of his authority: and 
if : he do not, he must abide the consequences.” S. P. Smith on Merc. Law, ch. 

§ 4* pp> 107,1Q8, (8d edit. 1843.) This is true, if the agent is not held out as 
more enlarged authority. See also Woodiu v. Burford, 2 Crompt. 
%Mees. 891.; Jordaifbi. Norton, 4 Mees. & Weis. 155; Sykes u. Giles, 5 Mess. 
&Wels. 045 ; Post, § 127, note, § 128, note. Smith v. East India Co., 16 Si- 
B. 76,, .40 _ * 

^{CondU v, Baldwin, 7 Smith, (N. Y.) 219. And commencing a suit on the 
; jfcfcite was held no ratification of such act of the agent] 
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jury rather than the innocent party, who has- placed confidence 
in him. 1 The maxim is founded in the soundest ethics, and is 
enforced to a large extent by Courts of Equity. 3 Of course the 


* . * % 

1 Paley on Agency, bj Llo) <1, 194, 200, 201, (3(1 edit); Whitehead v. Tuckett, 
15 East, 401,409, 3 Kent, Comm. Lcct. 41, pp. 620, 621, (4th edit.); S Chitty on 
Comm. & Manuf 202; Carmichael o. Buck, 10 Rich. 332; Guerreiro v. Peile, 3 
Barn. & Aid. 61C: Ante, § 73. See North*River Bank v. Aymer, S Hill, R. 262; 
Commercial Bank of Buffalo v. Kqj*tright, 22 Wend. R. 848, 361; Post, § 470; 
Locke v. Stearns, 1 Mete. K. 560. The general ground, on which this distinc¬ 
tion is taken, is well stated in a note to Paley on Agency, by Lloyd, (Paley on 
Agent*}, by Lloyd, p. 199, note.) “A general authority,” says Mr. Lloyd, 

“ arises from a general employment jn a specific capacity; such as factor, broker, 
attorney, &c. t When we can say of any one, that he is A.’s broker, or A.’s fac¬ 
tor, or A.’s attorney, he lias then a geneial authority, in the sense iir which it is 
used in the text. But of course, tins does not imply that he has an unlimited or 
unrestrained authority. A. maj give his lit ok er,.or his factor, or his attorney, 
any instructions that he pleases ; and the effect will be this. As between him¬ 
self and his broker, &c., any deviation from these instructions will render the 
latter accountable to him for anj loss he may sustain thereby. But, as regards 
himself and third parties, who maj have dealt with the broker, &<*., any limita- 
•tion of the authority not communicated to them, can have no etlect. A third 
person lias a right to assume, without notite to the contrary, that the pftrson,. 
whom A. pmplojs general!} as his Linker, &e., has also an unqualified authority 
to act for his principal in all matters which come within the scope of that employ¬ 
ment. In the case of a particular agent, that is, one whom A. may have em¬ 
ployed specialty in that single instance, no such assumption can reasonably be 
made. It then becomes the duty of the party dealing with one whom he knows 
to be acting for another in the transaction, to as< ertain by inquiry the nature 
and extent of the authority; and if it be departed from or exceeded, he must 
content to abide the consequences. The distinction thus pointed out is perfectly 
consonant with right reason ; and if duly attended to will satisfactorily explain 
all the cases which follow in the text.” In Filzherbert v. Mathi r, 1 Term Rep. 
12, Hi, Mr. Justice Huller said: “ It is the common question every day at Guild¬ 
hall, when one of two innocent persons must sutler by the fraud or negligence 
of a third, which of the two gave credit?” Sec alsp Hern v. Nichols, 1 Salk. 
289. 

8 1 Story/in Ecj. Juiisp. § 384-394 ; Fitzherbert v. Mai her, 1 Term Rep. 12, 
16. Duke of Beaufort i> Neeld, 12 Clark & Finnelly, R. 290. It has been 
already suggested, ante, § 73, that the same general principle pervades all cases 
of agency, whether the party be a general or a special agent. But, nevertbe- 
leSs, tbe distinction between general and special agents is not unfounded or use¬ 
less. It is sufficient to solve many cases. But the difficulty is. that from the 
.general language in the books, and the general contrast made wtween general 
and special agents^there is great danger in applying the distinction to solve 
Jfeases to which it does net properly apply. The principle, ^hich pervade! all 
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gpAxfcxlt fails in Its application, when the party dealing with the 


«asefi of agency, whether it be a general .or a special agency, is this: The’ prin¬ 
cipal is bound by all act^of his agent, within the scope of the authority which 
be hold him out to the world to possess; although he may have given him more 
limited private instructions, unknown to the persons dealing with him. And this 
is founded on the doctrine, that where one of two persons must suffer by thefet 
of a third person, he, who has held tl 4 l person out as worthy of trust and confi¬ 
dence, and having authority in that matter, shall be bound by it. It will at once 
be perceived, this doctrine is equally applicable to all eases of agency, whether it 
be the tease of a general, or of a special agency. When I hold out to the public 
a perso#as my agent in all my business and employment, he is deemed my gen¬ 
eral agent; and all acts done within the scope ot that business bind me. notwith¬ 
standing I have privately limited his authority by special instructions. Why ? 
Because he is externally clothed with an unlimited authority over the subject- 
matter, and third persons might otherwise be defiauded by his acts. In such a 
t*a»o, he is not less a general agent as to third persons, than if ho had received no 
private limitations of his authority. As between himself and his prim ipal, his ’ 
authority is not general, but quoad hoc, is limited. In the same ease, if the princi¬ 
pal had privately revoked his whole authority, he would still be bound. So, if he 
had privately limited the authority to a Jnglc act in the same business (and he 
would accordingly be, between himself and his principal, a special agent,) still 
the principal would be bound. Precisely the same rule applies to a special 
agency. If A. authorizes B. to purchase ten bales of cotton for him, and holds 
out to all the public, that B. has full and unlimited authority to puiclnre that 
cotton, every person, dealing with that agent, has a right to deal with him as a 
person having a geueral authority as to that purchase; and the principal will be 
bound by bis acts, notwithstanding^*may' have privately limited the agent as to 
price, quality, &c. In the case ot a general agent y, the principal holds out the 
agent to th® public as having unlimited authority as to all his business. In the 
c se of a special agency, like that above stated, the principal holds out the agent 
to the public as having unlimited authority .is to a particular act, subject, or pur¬ 
chase. In each case, therefore, the same general principle applies. If the prin¬ 
cipal hold out to the public his agent, as having a general authority to bind liixfl 
ip 01.o case, or in all cases, lie who deals with any such agent innocently, ought 
to be protected, and the principal to be bound. The cases of special agentty to 
which the rule, founded upon theedistinction between general agency and special 
Agency, properly applies, are where the principal does not bold out the agent as 
possessing any particular authority; and, of course, where the nature and extent 
of the real authority, conferred on him, furnish the only rule to govern the case; 
•»<! the party, dealing with the agent, must act at his own peril. We do not, in 
legal language, or common {variance, call an agent a general agent, merely be¬ 
cause there are no limitations on his authority; nor do we call a man i special t 
agent, because he is limited by special orders, quoad fiat agency. Neither do we 
a mteft- a general agent, who is appointed to do one act, or to make one pur- 
although he fhas unlimited authority to do that act. There would be no 
. 12 * 
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agent, has a full knowledge of the private instructions ofithg 
agent, or that he is exceeding his authority. 1 

• § 128. The same rule was also fully recognized, and applied 
with rigorous exactness in the Eoman Law, even in cases other¬ 
wise highly favored. Even a creditor, having a pledge, was 
hound, if he suffered the owner to hold himself out as competent 
tetespose of the pledge, with the consent of the creditor. Cred¬ 
itor , qui pemnttet rem veniri , pijfkus dimittit . a Si consensit ven- 

* ditioni creditor , liberatur hypotheca? So, the acts* of a ship¬ 
master,*as a general agent within the scope of hi# authority,*(as 
we have seen,) were, for the like reason, deemed bindingM>n his 
employer, although he had disobeyed his private instructions. 4 
Omnia enim facta Magistri debit preestare , qui eum praposuit; 
alioquin , contrahentes dccipientur; it Jacilius hoc in Magistro , 
quam Instilore , admiUindnm propter ntilitatem. b Here, we see, 
that the same grounds of the rule are given, as in the common 
law, to prevent any deception upon the innocent and unwary, 
and also to further and sustain the public policy of inviting con¬ 
fidence in all matters of navigation, trade, and business. 6 

§ 129. The same distinction was familiarly exemplified in the 
civil law, by the case of an authority, even to buy a single thing 
for the principal. If the agent was authorized to buy generally, 
without fixing any price for the thing, the principal was bound 
by his purchase, at any price wlialfrqpver. But, if the agent was 
limited as to price, then he could not bind the principal beyond 
that price. The former was a general, the latter * limited 
authority. Et quidejn , si mandavi tibi , ut aliquant rem mihi 
emeres, nec dc preiio quidquam stalui, tuque emisti; utrvnque 
qctio nascitur. Quod, si pYetium statuit , tuque pluris emisti ; 
quidam negaverunt, te mandati habere actionem , etiamsi paratus 


just logit al objection to Mich distinctions; but the cases m the books do not make 
them. And li they did, the distinctions would not meet to solve the difficulties ill 
the authorities. Ante, §§ 73, 127, note ; Post, §$? 129, 138. 

i llowaid v Braithwaite, 1 Vce>. &. B. 209; Stainer u. Tysen, 3 Hill, fi. 479; 
Barnard i>. WLeelci, 24 Maine li 412. * 

# Rig. Lib. 50, tit. 17,1. 158 ; l Story on Eq. Jurisp. § 394. * 

® Big. Lib. 20, tit. 6,1. 7 , 1 Story on Eq. Jurisp. § 394. " 

4 Ante, §§ 119,120. 

* Big. Lib. 14, tit. 1,1.1, § 5; Ante, § 117; 1 Domat. B. 1, tit. 16, §*8, art. 8. 
« Ante, §§ 126,127. 
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Qfse&i id) quod eqcedit, remitlere; t\am iniquum est, non esse mihi 
cum iltS actionem , si nolit; illi vero , si velit, mecum esse. Sed 
Proculus recte eum, usque ad pretium statutum , acturum existimat ;• 
Quce sententia sane benignior est} 

§ 130. Pothier has laid down the general rule in a very satis¬ 
factory manner, and says : “ But the contract made by my agent, 
in my name, would be obligatory upon me, if he did not exceed 
the power with which he was^Ostensibly invested ; and I could 
not avail myself of having given him any secret instructions, 
whic^ he had not pursued. His deviation from these instruc¬ 
tions might give me a right of action against himself, but could 
not exonerate me in respect of the third person, with whom he 
had contracted conformably to his apparent authority; other¬ 
wise, no one could be safe in contracting with the agent of an 
absent person.” 1 2 3 . 

’ § 131. The illustrations in our law of the same distinction 

between general agents, aud limited or special agents, may be 
familiarly seen in the common case of factors, known to be such. 
They possess a general authority to sell; and if in selling they 
violate their private instructions, the principal is nevertheless 
bound. 2 And it makes no difference, in a case of this kind, 
whether the factor, (if known to be such,) has been ordinarily 
employed by the- principal to sell, or whether it is the first and 
only instance of his being so employed by the principal; tor still, 
being a known factor, he is held out by the principal as posses¬ 
sing, in effect, all the ordinary general authority of a factor, in 
r lation to the particular sale. 4 But if a common person, not 


1 Dig. Lib. 17, lit 1,1. 3, §§ 1, 2 ; Id. 1. 4; Pothier, Pand. Lib. 17, tit. 1, n. 42- 
44; l Liverm. on Agency, ch. 5,1, pp 96-99, (edit. 1818.) Sec 3 Cliittj on 
Comm. & Manuf. 199; IIick& v. Ilankm, 4 Esp R. 111. 

2 \ Pothier on Oblig. by Evans, n. 79. bee also Id. n. 447, 448; Ante, § 73, 
147-129. 

3 Fenn v. Harrison, 3 Term R. 757, 762; S. C '.A Term R. 177 , Ante, §§ 73, 
127, 128; Faley on Agent*), b) Llo)d, 199, note, (3d edit.); Id. 207, 208; 
Whitehead v. Tackett, 15 East, R. 40b; 3 Chittv on Comm, be Manuf. 198, 199; 
Pickering v. Busk, 15 East, R. 38, 43 ; Smith on Mere. Law, 57-60, (2d £dit.); 
Id. ch. 5, § 4, pp. 107, 108, (3d edit. 1843) ; Daniel v. Adams, Ambl. 495, 498; 
Johnson v. Jones, 4 Barbour, Ch. R. (N. Y.) 369. 

4 Ibid. ;■Paley on Agency, by Lloyd, 199, and note, (3d edit); Ante, §§ 73, 

81,12f7,128." * 
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being a factor, should be authorized to make a like sale, end he 
should violate Ins private instructions, and deviate from hisl 
Authority in the sale, the principal would not be bound. In 
such a case, no general authority is presumed, and he who deals 
with such an agent deals with him at his own peril; for, in such 
a case, the principal has not held the agent out ^s a general 
agent. 1 

§ 132. So, (it has been said,) «if a person keeping a livery- 
stable, and having a horse to sell, intrusts a servant with power 
ta sell the horn*, and dnects him not to warrant the horsey and 
the seivant, nevertheless, upon the sale, should wayi«^him, the 
master would be bound by the warranty; becauseservant 
was acting within the general scope of his authority, and the 
public cannot be supposed to be cognizant of any private con s 
versation between the master and the seivant.f But if the owner 
of a hor&e should scud the horse to a fair by a stranger, with ex¬ 
press directiops not to wairant him; and the latter should, on 
the sale, contrary to lus orders, warrant him, the owner Would 
not be bound by the wananty. 3 

* Ante, ^7 3, 127-129, Finn v Harmon, 3 Term Rep 7 r >7, 762, S C. 
4 Term ltvp 177, 1 Livcim on Agencv, 10.1, 104, 111-113, (edit 181S); Paiey 
on Agent), by Llovd, 167, 190-20o, Id 207, 208, Hast India Co t ilmsley, 
1 Esp R. 112, J Kuit, Comm Ltd 11, pp 620, 621, (4th edit), Pitkenngo. 
Busk, 15 Hist, R 38, 43, <ribson i Colt, 7 John R 390, Munn v Commisson 
Company, 15 John R 44, 54, Ros«,itei i Rossi (c i, 8 Wend R 494; Trades¬ 
men’s Bank v Astor, 11 Wti.d R. 87 , Ante, § 127, note; 128, note, Lobdell 
v fiakei, 1 Met R 193 

4 Ante, l; 59 , Post, ^ 120, note 

3 Per Ashuist, J, in Penn v Hainson, 3 Term R. 760, 761 , Paiey on Agency, 
by Llo)d, 203, (3d ulit ) But see Seignior and WalmerS case, Godbolt, R. 360, 
cited in Pah \ on Agene>, La Llovd, p 32 3, and post, § 421, note The prin¬ 
ciple of these casts is ck ai , but the w hole distinction turns upon tins, as to the 
livery-stabk keep* i, wliethei the servant had, from the nature of lus employment 
or the business ot lus nia&tir, a geneial authority. In Amenta, liver) stable- 
keepers art, not undti stood to give their sirvants any general authority to sell 
then horses Mi Justut Ba>Icy, in Pickenngv Busk, 15 East, 4 j, has put the 
ease ip its true light, as being that of a horse-dealei. “ If,” said he, “the servant 
of a ftirse-dealor, with t \picss dm etions not to warrant, do warrant, the master 
is bound ; because the servant having a general authout) to sell, is in a condition 
to warrant; and the master has not notified to the world that the general author¬ 
ity is circumscubed ’ See also Helyear v. Hawke, 6 Esp. R. 72, 75; Cotywfe 
v, Riches, 29 Eng. Law it Eq R 326. 
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§ 133. This distinction, between,-cases of general agency and 
those of special agency, may seem, at first view, to import a dif¬ 
ference of doctrine founded more in arbitrary rules, than in just 
reasoning. But properly considered, the same principle per¬ 
vades and governs each of the cases. So far as the agent, 
whether he is a general, or a special agent, is in any case held 
out to the public at*large, or to third persons dealing with him, 
as competent to contract for, and to bind the principal, the latter 
will be bourid by the acts of the agent notwithstanding he may 
have deviated -from his secret instructions and orders ; for other¬ 
wise such^eret instructions and orders would operate as a fraud 
upon the? flRispecting.confidence and conduct of the other party. 1 
Thus,rfor example, if a merchant should appoint a special agent 
pro hoc vice , to buy or sell a cargo of cotton ibr him, in hts dis¬ 
cretion ; and he should, by an open letter state that he had so 
authorized the agent to buy or sell on his account, and that he 
would ratify and confirm his acts in the premises ; a person, who 
should *deal with the agent upbn the faith of that letter, and 
buy or sell the cargo of cotton accordingly, would be entitled to 
hold the principal bound by the acts ol the agent, although the 
latter might have violated Ins secret instruction'., as to the 
price of the cotton purchased or sold. The law, in such a case, 
would hold the authority to purchase to be general upon the 
face of the letter, and the agent to possess authority to bind his 
principal, in regard to such purchase or sale, as much as if he 
had ibeen a general agent, accustomed to make purchases, in 
numerous eases of the same sort for the principal.- But where 

L ^Fefficy v. Bigelow, ]3 Wend. R. MS; Ante, >;§ 73, 127-182, Anderson v. 
Coouley, 21 Wend. R. 279; Munn v. Co'iimis'ion (’o 13 John. R. 14, 51; An¬ 
drews v. Kneeland, 6 t’ovven, It. 854. 

9 See Sclummelpeimich v. lt\\ ard, 1 Peter*., It 264 ; 1 Livorm on Agency, 
cfi. fi, § 2, pp. 107, 108, (edit. 1818); Ante, 4^ 73, 12-7, note , Wilhington i. Her¬ 
ring, 5 Bing. Jt. 442. The whole*dillicult), in considenng this doctrine, ari'CS 
from confounding two things with each other, which are essentially distinct, 
namely, the extent of the authority given to an agent, whether it be limited or 
Unlimited, with the nature of the agency, in which he is emplojed, whether it 
be general or special. A person may be a general agent, that is, he may be 
employed in the general business of his ptineipal; and yet he may be privately 
limited, in the exercise of 4 his agencj, by certain instructions given b) his-prin¬ 
cipal, far within the general scope of that business. Ante, § 78. On the other 
hand, he mpy be a special agent, that is, he may be employed for a particular 
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the agency is not held out by the principal, by any acts, or dec¬ 
larations, or implications, to be general in regard to the particu¬ 
lar act or business, it must from necessity be construed accord¬ 
ing to its real nature and extent; and the other party must act. 
at hiS own peril, and is bound to inquire into the nature and ex¬ 
tent of the authority actually conferred. 1 In such a case, there 
is no ground to contend, that the principal odght to be bound by. 
the acts of the agent, beyond what he has apparently author¬ 
ized ; because he has not misled the confidence of the other 
party who lias dealt with the agent. Each party is equally in¬ 
nocent ; and, in a just sense, it cannot be said, that tire principal 
lias enabled the agent to practise any deception upiRthe other 
party. The duty of inquiring, then, is incumbent on suchiparty, 
since the principali has never held the agent out, as having any 
general’ auihority whatsoever in the premises. And, jf he trusts 
without inquiry, he trusts to the good faith of the agent, and not 
to that of the principal. 3 This distinction between the effects 

object onlj ; and jet he maj have an unlimited authority to act within the scope 
of his agencj r in that parhr nidi alhur, or he may be limited therein by like in¬ 
structions. Ante, §§ 1", is, 127, note. In cadi case, so far as Jie is held out to 
persons dealing with hnn, as having general power to act in the pi emisos, that 
is, as having unlimited authoritj to act within the scope of his agent y, whether 
general or spcti.il, his acts bind his principal notwithstanding lus private and 
limited instructions. In each ease, if t]|p instrm tiers and limitations upon his 
authority are known to peisons dealing with lum, and the ageut exceeds them, 
the principal will not be bouud. Mr. Smith, m his excellent Compendium of 
Mercantile Law, pp. 40,47, (2d edit.) lias stated the distinction with clearness 
and brevity. “The appointment (of the agent) is his only authority. It may 
be geneial, to act in all lus principal’s allairs, or special , concerning some partic¬ 
ular object. It maj lie limited by ceitain instructions, as to the conduct he is 
to pursue, or unlimited, leaving his conduct to his own discretion.” S. P. Smith 
on Mere. Law, < h. 5, 2, i>. 91, (3d edit. 1843.) See also* the reasoning ,of Mr. 
Chief Justice Savage, in Jetlrey e. Bigelow, 13 Wend. R. 518 ; Ante, § 127, note, 

§ y!8, note, § 123, note ; Andrews v. Kueeland, 6 Cowen, II 354. 

' 1 Ante, § 127, note, § 12s, note ; Snow v. PAry, 9 Piek. 542 ; Rossiler v. Ros- * 

slter, 8 Wi'nd. 491, Denning v. Smith, 3 Johns. Ch. R. 344 ; Lobdell v. Raker, 

1 Mete. R. 193. 

8 This doctrine has been alreadj adverted to in another place; Ante, § 127, 
note, § 128, note. But l have ventured to repeat it in the text, knowing how 
often it is misunderstood. The case of Withingtou v. Herring, 5 Bing. R. 442, 
recognizes the true point of the distinction ; and does, ns I think, fully bear out 
•fjjje deductions in, the text, as does the doctrine of Lord Kenyon in Fenn v. Har¬ 
rison, 3 T. R. 757, aud of Lord Ellonborough in Pickering v. Busk, 15 East, 38, 
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of a'general and a special agency'seems (as we shall hereafter 
see) to be limited to cases of private agency; and to be inappli¬ 
cable to the case of public agents, who can bind the government, 
or the public authorities, only to the extent of the powers ac¬ 
tually conferred on them. 1 

§ 134. We have already seen to what extent, and under what 
circumstances, the acts of an agent will bind his^principal. It 
remains to consider, to what extent and under what circumstan¬ 
ces, the representations, declarations, and admissions of an agent 
will also bind his principal. And here ‘it may be laid down gen¬ 
erally, thabrao representations, declarations, or admissions of an 
agent, wllfflftnd his principal, except in eases within the scope 
of tiie authority confided to him ; subject, however, to the same 
distinction of which notice has been already taken, between gen¬ 
eral agents and limited or special agents. 2 For, where the acts 
of the agent will bind the principal, there his representations, 
declarations, and admissions, respecting the subject-matter, will 
also bind him, if made at the same time, and constituting a part 
of the res gestae. 3 [In a suit against a railroad company by a 
passenger for the loss of his trunk, the admissions of the con- 


43, ami of the Supreme Court of tlie'United States in S( liinimclpcnnich r. Ifcoenl, 
1 1\ tors, II. 261,290; Ante, § 81; hi. § 73. See also Pale) on Am nt\, by Lhud, 
197-199, and note; Ileljeav v. IIawhe*5 Esp. R 72; East India Company t>. 
Hensley, 1 E&p. It 112; 1 Livcrm. on Agent*}, 107-119, (edit. 1818),; Andrews 
v. Kneeland, 6 Coweti, R. 391: Reitz v. Martin, 12 Ind. 308. 

1 See post, § 307 a; Lee v. Mnnroe, 7 Crunch, R 366. 

J Ante, § 126-133 ; Fuller v. Wilson, 2 Gale it l)uv. R. 460; Post, § 307 a ; 
’Graham t>. Schmidt, 1 Sandiord, Sup. Ct. N. Y R. 71; N. Y. Life it Trus^ Co. 
r. Boebq, 3 Selden, 864; Doe v. Robinson, 24 Missis. 688 ; Demernt v. Mestrve, 
39 ]S 7 . H. R. 521; Pritchett o. Sessions, 10 Rich. 29S. 

3 1 al#y on Agency, by Llo)d, p. 255-274 ; 3 Chitty on Comm, it Manul' 208, 
209; Smith on Mere. Law, 67, (2d edit); Id. pp. 123, 121, (3d ejit. 1818); 
Fairlie r. Hastings, 10 Yes. 125 ; 2 Starkie on livid. Ayent, p. 54 ; Marshall on 
Insir. 13. 1, ch. 10,1, p. 453; Dawson v. Atty, 7 East, R. 367; Bree v. Hol- 
beck, Doug. R. 654, 657; American Fur Company v. United States, 2 Peters, R. 
858,861; Fitzherbert t*. Mather, 1 Term Rep. 12, 15; 2 Potlner on O'.dig. by 
Evans; App’x. No. 16, pp. 287, 288; North River Bank v. Aymar, 8 Ilill, R. 
262; Sandford ». Handy, 23 Wend. R. 260; Lobdcll a. Baker, 1 Mete. R. 198; 
Thallhimer t>. Brinckerhoft’, 4 Wend. R. 394; Lee v. Mnnroe, 7 Craneli, R. 866; 
Stewartson t». Watts, 8 Watts, R. 892; Carpenter ». American Insur. Co. 1 Story, 
Rep. 67; Randall t>. Ches. & Del. Canal Co. 1 Harring. Delaw. R. 234; Post, 
§ 80* o; Bank of United States u. Davis, 2 Hill, N. Y. R. 451, 461, 464. 
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* > 
ductor, baggage master, or station master, as to the tnanner of 

the loss, made the next morning in answer to inquiries for the 
h'unk, are competent against the company, it being part of the 
duties of bucli agents to deliver the baggage of passengers, and 
to aoH>unt for the same, if missing and inquiry is made with¬ 
in a reasonable time. 1 ] 

§ 133. lndqpd, for most practical purposes, a party dealing 
with an agent, who 'is acting within the scope of* his authority 
and employment, is to be considered as dealing with the princi¬ 
pal himself. If it is a case of contract, it is the contract of the 
principal. If the agent, at the time of the contract^makes any 
representation, deelaration, or admission, touching the matter of 
the contract, it is treated as the representation, declaration, or 
admission of the principal himself. 2 But the qualifications above 
stated are also most important to be attended to. The represen¬ 
tation, declaration, or admission of the agent, does not bind the 
principal, if it is not made al the very time of the contract, but 
upon another occasion ; or if it does not concern the subject- 
matter of the contract, but some other matter, in no degree be¬ 
longing to the res gesta'J [Thus the declarations of an agent 
while performing a contract of labor and service for his princi¬ 
pal, as a son for his father, are not admissible to prove the terms 
of his contract. 1 So the declarations of a driver of a car which 


* [Morse o. Conn. River Rail load, 6 (Ira), 430. See Robinson v. Fitchburg 

Railroad, 7 Gray, 92, where it was held that in an action against a railroad com¬ 
pany for damages by a collision through the negligence of the engineer, his 
statements as to the accident, made a few days afterwards, were not competent 
against the company.] „ 

8 2 Pothier on Oblig. by Evans, App’x. No. 1C, pp. 287, 288; 8 Chitty on 
Comm. & Manuf. 207, 208; Thallhimer t>. BrinckerhofT, 4 Wend. 394; Hubbaid 
V . Elmer, 7 Wend. It. 446, Ante, §§ 67, 68. 

3 Pelo v. Hague, 5 Esp. R 135; llelyear ». Hawke, 5 Esp. R. 72, 74 ; Alex¬ 
ander v. Gibson, 2 (’amp. 55G; Paley on Agency, l>) Llojd, 256, 257; Fairlie 
». Hastings, 10 Vcs. 125; Dawson v. Atty, 7 East, R. 367 ; 2 Statkic on Evid. 
Agent, p. 60; 2 Liverrn. on Agency, 238, 239, (edit. 1818) ; 3 Chitt) on Comm. 
& Manuf.'208, 209; 2 Potbier on Oblig. by Evans, App’x. No. 16, pp. 287, 288; 
Thallhimer t>. Brintkerhoff, 4 Wend. R. 395; Stewartson v. Watts, 8 Watts, R. 
$92; Hubbard v. Elmer, 7 Wend. R. 446. 

* Corbin v. Adams, 6 Cush. 93. See also, Royall v. Sprinkle, 1 Jones, (N. C.) 
$05 ; Byers ».-Fowler, 14 Ark. 87. [The declarations of a father as to injuries 
to his minor son are not admissible in an action subsequently brought by the son, 
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Mia ran against and injured a person, made after the accid|jQ$ 
had occurred and the car had been stopped, but before the driver 
had left it, that he could not stop the .car because the brakes 
r&ere out of order, is not competent against the company. 1 ] , 

§ 136. The reasoning, upon which this distinction proceeds, 
has been very well explained by a ldte learned Judge. 2 “ As a 
general proposition,” (said he,) “ what one man says, not upon 
oath, cannot be evidence against another man. The exception 
must arise out of some peculiarity of situation, coupled with the 
declarations made by one. An agent may undoubtedly, within 
the scope of his authority, bind his principal by his agreement; 
and in many cases by his acts. What the agent has said may 
be what constitutes the agreement of the principal; or the repre¬ 
sentations or statements may be the foundation of, or the induce¬ 
ment to, the agreement. Therefore,- if writing is not necessary 
by law, evidence must be admitted, to prove the agent did make 
that-statemeut or representation. So, with regard to acts dpne, 
the words, with which those acts are accompanied, frequently 
tend to determine their quality. The party, therefore, to be 
bound by the act, must be affected by the words. But, except 
in one or the other of those ways, I do not know, how, what is 
said by an agent, can be evidence against his principal. The 
mere assertion of a fact cannot amount to proof of it; though it 
may have some relation to th# business, in which the person 
making that assertion was enfployed as agent. For instance, if 
it was a material fact, that there was the bond of the defendant 
ii the hands* of [the principal,] that fact would not be proved by 
the assertion that [the agent,] supposing him an agent, had said 
there was; for that is no fact, that is, no part of any agreement, 
whi^h [the agent] is making, or of any statement he is making, 
as indheement to an agreement. It is mere narration; commu¬ 
nication to the witness in the course of conversation ; and, there¬ 
fore, could not be evidence of the cxistedfee of the fact. The 


in his father’s name, as procliien ami , without proof that the father was agent of 
the sou at the time when the statements were made, which agency must be 
proved by other evidence than the mere declarations c«f the father himself. Har¬ 
vey v. Donelly, 22 Boston Law Rep. 317.] 

1 Luby v. Hudson River Railroad, 3 Smith, (N. Y.) 131. 

2 Sir William Grant. 
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4 |£mission of an agent cannot be assimilated to the admission of 
the principal. A party is bound by his own admission; and is 
not permitted to contradict it. But it is impossible to say, [that] 
a man ^precluded from questioning or contradicting anything 
'any pilrson has asserted as to him, as to his conduct or his agree¬ 
ment, merely because that'person has been an agent of his. If 
any fact, material to the interest of either party, rests in the 
knowledge of an agent, it is to be proved by his testimony, not 
by his mere assertion.” 1 [Thus the fact o^agency, or the extent 
of the authority, cannot be proved by the declarations of the 
alleged agent, although accompanied by his acts as agent. 2 ] 

§ 137. Thus, tor example, what an agent has said, or repre¬ 
sented, at the time of the sale of a horse, which sale was author¬ 
ized by his master, whether it be a representation or a warranty 
of soundness, or of any other quality, will be binding upon the 
master. But, what he has said upon the subject" at another time, 
or ppon another occasion, will not be binding upon him ; for it 
is no part of the res gestcc ; and did not attach, as an incident or 


i Fairlie v. Hastings, 10 Ves. J 26, 127; Garth v. Howard, 8 Bing. II. 401. The 
same doctrine- is fully expounded by Mr. Justice Kennedy, in delivering the 
opinion of the Court, in Ilannay v. Stewart, 6 Walts, 11. 480. “ In order to de¬ 
termine, (says he,) “ whether the declarations oi>representations of an agent are 
admissible, as evidence against his principal, it may be proper, first, to state the 
grounds upon which they have been deemed to bo so. The statements of an 
agent, generally, though made of the business of his principal, are not to be taken 
as equivalent to the admissions of the principal; for then the latter would be 
bound by them, whether true or false, which would render the situation of every 
principal truly perilous, hvery man has a right to make such representations of 
what he has done, as he pleases, and to bind himself to abide by them, whether 
true or otherwise; and they, of course, may be given in evidence against him 
afterwards, when relevant to the issue trying; not, however, because the facts 
therein stated are true; but because he has the rigjit to pledge himself in the 
same manner as if they were true; and if true, justice naturally requires that he 
should be bound by them; or if not, it is no more than the infliction of a Just pen¬ 
alty for his disregard of truth. But it would not be reasonable to hold him 
responsible., upon the same principle, for the declarations of his agent; nor upon 
any principle, except that of truth, and the protection of those against loss or in¬ 
jury,'that might otherwise arise, from their having confided in the representations 
of the agent, mad$ by him at the time of entering into the agreement, or of trans¬ 
acting the business, under the authority of his principal.” 

* 9 Brigham, a- Peters, 1 Gray, 189. 
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inducement to the, sale. 1 For su<5h purposes the agent is no 
longer acting as agent of the master; and his declarations are 
not to be used as proofs against the master; but the facts con¬ 
tained in those declarations must be proved aliunde? Indeed, in 
such cases, the agent himself may be properly called as% wit¬ 
ness ; and, lienee, it has been said, that his declarations are not 
the best evidence of the facts. 3 


1 Ilelycar v. Hawke, 5 Esp. R. 72, 73; Lobdell v. Bakci, 1 Mete. R. 193; 

North River Bmik ?>. Ay mar, 3 Hill, R. 202; Hubbard .. Elmer, 7 Wend. 
R. 446. • 

2 2 Starkie, Evid. Agent , 60, 61; Cooley v. Norton, 4 Cush. 93; Langhorne v. 
Allnutt, 4 Taunt. R. 511 ; Botham v. Benson, 1 (low, R. 45 ; Fairlie v. Hastings, 
10 Yes. 123; Paloy on Agency, by Lloyd, 257, 208, 209; Masters v. Abraham, l 
Esp. It. 375 ; llannay v. Stewart, 6 Watts, R. 489; Smith on Mere. Law, 66, 67, 
(2d edit.) ; Td. eh. 5, § 4, p. 123, (3d edit. 1H43) ; Ilubbard v. Elme^7 Wend. 
446. Questions of a different nature may arise; as, for example, whether the 
verbal deelarations of an auctioneer, at a sale, shall be permitted to countervail 
or vary the printed particulars of the sale ; and also, whether parol declarations 
of an agent, during the negotiation of a contract, afterwards reduced to writing, 
shall be admitted to control or vary that writing. But these are questions which 
more properly belong to the general law of evidence, than to the doctrines of 
agency ; since they may equally arise in the case of the principal himself, if he is 
the immediate party to the transaction. As to the case of the auctioneer, see 
Gurmis e. Erhart, 1 II. Bl. 289; Powell v. Edmunds, 12 East, R. 6; Howard v. 
Braithwaile, 1 Ves. & B. 210 ; Joues v. Eduey, 3 Camp. R. 285 ; Ogilvie v. i’ol- 
jambe, 3 Meriv. R. 53. As to the other case, see Pickering v. Dowson, 4 Taunt, 
li. 779; Kain v. Old, 2 Barn. & Cressw. 63^4. 

3 This suggestion does not show the true foundation of the rule, which admits 
0) excludes the declarations and admissions of the agent: for, in all such cases, the 
agent may be examined under oath. But, notwithstanding that, his declara¬ 
tions and admissions are dearly evidence, when a part of the res geske. In 
Garth v. Howard, 8 Bing. R. 451, Lord Chief Justice Tindal said: “ If the transac¬ 
tion, out of which this suit arises, had been one in the ordinary trade or business 
of the defendant, as a pawnbroker, in which trade the shopman was agent, or 
servant to the defendant, a declaration of such agent, that his master had received 
the goods, might pvobably have been evidence againat the master, as it might be 
held within the scope of such agent’s authority to give an answer to such an 
inquiry, made by any person interested in the goods deposited with the pawn¬ 
broker. In that ease, the rule laid down by the Master of the Rolls, in the ease 
of Fairlie o. Hastings, which may be regarded as the leading ease on this head of 
evidence, directly applies. But the transaction with Fleming*appears to us not 
a transaction in his business as a pawnbroker, but was a loan by him, as by any 
other lender of money, at five per cent. And there is no evidence to show the 
agency oi the shopman in private transactions, unconnected with the business of 
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$ 138. Upon this ground it is, that, where an agent is author¬ 
ized to pay money for work done for his principal, or where he is 
referred to, to settle and adjust any account or business, his admis¬ 
sions of the existence of the debt, and of its validity, will be suffi¬ 
cient tb take the case out of the statute of limitations ; for it is 
connected Tyith, and a ppirt of, the very business of .his agency. 1 
So, an acknowledgment by an agent authorized to buy goods 
for his principal, that he has received the goods will, if made 
while he is transacting the business, but not otherwise, be good 
evidence of the delivery of them to him, as against his prin¬ 
cipal. 2 • 

§ 139. And not only will the positive acts, representations, 
declarations, and admissions of an agent, when part of the res 
gestce , be binding upon the principal; but even his fraudulent or 
neglige^ statements, misrepresentations, and concealments, vHll, 
in many cases, have the same effect. 8 Thus, for example, if an 
agent authorized to procure insurance, should conceal from the 


the shop. I doubted much, at the time, -whether it could be received, and inti¬ 
mated such doubt, by reserving the point; and now, upon consideration with the 
Court, am satisfied, that it is not admissible. Tt is dangerous to open the door to 
declarations of agents, beyond what the cases have already done. The declara¬ 
tion itself is evidence against the principal, not given upon oath; it is made in 
hia absence, when he has no opportunity to set it aside, if incorrectly made, by 
any observation, or any question put to the agent; and it is brought before the 
Court and jury, frequently, after a long interval of time. It is liable, therefore, 
to suspicion originally, from carelessness or misapprehension in the original 
hearer; and again, to further suspicion, from the faithlessness of memory in the 
reporter, and the facility with which he may give an untrue account. Evidence, 
therefore, of such a nature, ought always to be kept within the strictest limits to 
which the cases have confined it; and as that which was admitted in this case, 
appears to us to exceed those limits, we think there'ouglit to he a new trial.” 

1 Burt v. Palmer, 5 Esp. R. 145; Paley on Agency, by Lloyd, 267; Palethorp 
v. Furnish, 2 Esp. R. 511, n.; Anderson v. Sanderson, 2 Stark. R. 201; S. C. 
Holt, R. 591. 

* Biggs v. Lawrence, 8 Term R. 454. But see Bauerman v. Radeniug, 7 
Term R. 668, and Betliam v. Benson, 1 Gow, R. 45 ; Drake v. Marryatt, 1 Barn. 
& Cressw. 478; Clifford v. Burton, 1 Bing. R. 199 ; Gregory v. Parker, 1 Camp. 
R. 894; Paley on Agency, by Lloyd, 270, 272, 273; 2 Potbier on Oblig. by 
Evans, App’x. No. 16, pp. 287, 288; Bingham v. Cabot, 8 Dali. 19; Garth v 
Howard, 8 Bing. R. 451; New England Mar. Ins. Company n. De Wolf, 8 Pick" 
£6 ; Van Reffssellaer v. Morris, 1 Paige, R. 18. 

8 Ante, §§ 126,127; Bennett v. Judson, 7 Stnith, (N. Y.) 288. 
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underwriters a material fact within' his own knowledge, it will be 
equally as potent to invalidate the insurance, as if it were con¬ 
cealed by the principal himself. 1 [But it has been held in Eng¬ 
land, that where A., a principal, knowing a material objection 
to the letling of a tenement, as that an adjoining house was a 
house of ill-fame, employs B., an agent, to let the property, who 
is ignorant of such objection, and B. innocently makes a misrep¬ 
resentation to C. concerning such estate, and thereby ipduces C. 
to hire the tenement, the misrepresentation of the agent will not 
be held tp support an allegation of fraud and covin in the prin¬ 
cipal, since Hte had made no misrepresentation, not even to his 
agent, and his agent had made no misrepresentation, since he 
had no knowledge of any such objection. 2 Neither was there 
any proof that the principal had purposely employed an innocent 
agent that he might ignorantly make such misrepresentation. 
But this case may not be inconsistent with the sound and per¬ 
fectly well-settled principle, that if a principal seeks to enforce a 
contract made by his agent, he is as much bound by any mate¬ 
rial misrepresentation made therein by the agent, as if made by 
himself. Thus, if A. obtains credit upon the recommendation 
of B., which is so far a fraudulent misrepresentation, that, if 


1 Marshall on Insur. B. l,eh. 11 , § 1 , p. 406; Fillis v. Bratton, Marsh, on 
Insur. B. 1 , cli. 11 , tj 1 , p.*467 ; Stewart v. Dunlop, 4 Bro. Pari. Cas. 483 ; S. C. 
Marsh, on Insur. B. 1 , eh. 11 . § 1 , p. 408; VVilles v. Glover, 4 Bos. & Pull. 14 ; 
Shirley v. Wilkinson, Doug. Ji. 306, n.; Roberts r. Fonnereau, Park on Insur. ch. 

; , p. 285, (7th edit.) ; Seaman v. Fonnereau, 2 Str. R. 1183 ; Ruggles v. Gen. 
tut. Ins. Company, 4 Mason, R. 74 ; S. C. 12 Wheat. R» 408; 3 Chitty on Comm. 
& Manuf. 208, 209 ; Paley on Agency, by Llovd, pp. 256-262 ; Carpenter v. 
Amer. Ins. Company, 1 Story, R. 57; Bank of U. States v. Davis, 2 Hill, N. Y. 
It. 451, 461, 462. 

2 Cornfoot r. Fowke, 6 Moos. & Wclsb. 358. [This case has sometimes been 
doubted, and sometimes sharply criticised ; see Fitzsimmons v. Joslin, 21 Verm. 
129-141 ; but when understood in its true light se.ems not open to the objections 
made;. The jury at the trial found a verdict for the defendant, which was set 
aside by the Court of Exchequer solely upon the ground that the allegation of 
fraud in the plaintiff 1 , upon which the defence proceeded, was not proved by the 
evidence. But if there had been no allegation of fraud in the case; and the les¬ 
see had relied, not upon positive fraud in the plaintiff, but upon a misrepresen¬ 
tation merely, it was not denied by the Court, but that the contract might have 
been avoided for that cause, and the principal would have been bound by the 
misrepresentation of his agent. See National Exchange Company v. Drew, 32 
Eng. Law & Eq. R l, 14 , 15 .] 

13** 
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made by A. himself would avoid the sale, it will have the same 
effect, if its falsity was known by A., and he claims to hold the 
goods purchased by means of this fraudulent representation. 1 
So, where the directors of a joint stock company, by fraudulent 
reports of the standing and conditions of the company, induced 
third persons to contract with the company, and the latter was 
benefited by the transaction, it was held that the company would 
be bound by the misrepresentation. 2 So, where an auctioneer 
pretended to have received bids, not actually made, and thus ran 

P Fitzsimmons v. .Toslin, 21 Verm. 129. “In this ease the creditors of a 
trader, who was insolvent, but who wished to purchase goods, being unwilling to 
extend to him further credit, told him, that they did not like to sell to him, if he 
could buy elsewhere, and gave him the name of another merchant, and author¬ 
ized him to refer to them. He attempted to purchase of this merchant, and, being , 
asked for references, gave the names of his original creditors, and was told to 
call again in half an hour. He did call again in the course of the day, and the 
purchase was effected. No inquiry was made by the vendor of the purchaser, as 
to his circumstances, nor did he give any assurances whatever relative thereto. 
On the .same day, and after the purchase was effected, the purchaser met one of 
his original creditors, who told him that he had been called upon by the vendor, 
and that ‘ he had given as good an account of him as he could and not make 
himself liable,’—‘ that he had told him, that he, (the purchaser,) was a clever 
fellow, and was doing a thriving business in Vorgennes, and that he (the cred¬ 
itor) had sold him goods, and he paid well, and he was ready to sell him more.’ 
At the time of this transaction the purchaser was in aft*ears to these same origi¬ 
nal creditors, to the amount of several hundred dollars each, and their demands 
had actually been placed in the hands of their attorney at Vergennes, where the 
purchaser resided, for collection ; and, as soon as they learned, that this last pur¬ 
chase had been effected, they sent instruction? to the attorney to attach the goods, 
as the property of the purchaser, upon their arrival at the place of destination. 
This was done; and, as soon as the vendor was informed of the insolvency of 
the purchaser, which was within a week after the attachment, he demanded the 
goods of the sheriff, offering to pay freight; but the sheriff refused to surrender 
them. The attachment yas made upon suits-in favor of the several original cred¬ 
itors ; and it did not appear that either of these creditors, except the one above 
mentioned, had made any representation whatever in relation to the matter. 
And it was held, that the purchaser was resnpnsible for the representations made 
by his creditor, and that the vendor, having been cheated and deceived by means 
far which the ^purchaser was legally responsible, might sustain trover against the 
sheriff to recover the value of the goods so attached.”] 

a National Exchange Company v. Drew, 82 Eng. Law & Eq. R. 1. See also 
Burnes v. Pennell, 2 House of Lords Cases, 49 7 ; Ranger v. Great Western Rail¬ 
way, 6 Id. 78; 27 Eng. Law & Eq. R. 35; Wontner v. Shairp, 4 Railw. Cas. 
542. 
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up the price of the property from’ $20,000, the last real bid, to 
$40*000, at which it was struck off to the plaintiff, who had no 
knowledge of the fraud, it was held that the owners of the prop¬ 
erty were bound by this fraud, although they did not direct it, 
but still claimed to hold the whole $40,000 paid. 1 ] The reason 
seems to be, that, where one of two innocent persons must suf¬ 
fer, he ought to suffer, who has misled the other into a false con¬ 
fidence in his agent, by clothing him with apparent authority to 
act and speak in the premises, and who otherwise might receive 
an injury, for which he might have no adequate redress. 

§ 139 a. The question has been made in cases of joint agency, 
(not of joint and several agency,) how far the acts, or admis¬ 
sions, or representations, or concealment, or negligences of one 
agent in the common concern, intrusted to them, unknqwn to 
the others, will affect their principal. It would seem clear'upon 
principle, that, where the authority given is joint, neither of the 
agents can act, so as to bind the principal by his act without 
the cooperation of all the others in the same act. 2 If, then, the 
act of one joint agent alone will not bind the principal, upon 
what ground can his admissions, or representations, or conceal¬ 
ments, or negligences have a more conclusive and comprehensive 
effect ? Yet it seems sometimes to have been thought, that, in 
cases of mere joint agency, the act of one of the several joint 
agents would bin^ the principal; and certainly, if that be correct, 
the conclusion seems irresistible, that the admissions, represen¬ 
tations, concealments, and negligences of one of several joint 
agents ought equally to bind the principal. 3 

§ 140. Upon a similar ground, notice of facts to an agent is 
constructive notice thereof to the principal himself, where it 
arises from, or is at the time connected with, the subject-matter 
of his agency; for, upon general principles of public policy, it 
is presumed that the agent has communicated such facts to the 


1 Veazie v. Williams, 8 Howard. 124. 

a Ante, § 42-44. 

3 See Bank of the U. States i?. Davis, 2 Ilill, N. Y. It. 451, 483, 4<>4, where 
the doctrine is maintained, that in cases of joint agency, the principal is respon¬ 
sible for the conduct of each and all of his agents, while acting within the limits 
of the power conferred on them, that is, on all of them jointly. It deserves consid¬ 
eration, whether this doctrine is maintainable except in cases where the power is 
joint and- several. Tost, §§ 140, 140 a, 140 b, and note. 
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4 principal; and if he has not, still the principal, having intrusted 
the agent with the particular business, the other party has a 
right to deem his acts and knowledge obligatory upon the prin¬ 
cipal ; otherwise, the neglect of the agent, whether designed or 
undesigned, might operate most injuriously to the rights and 
interests of such party. 1 But, unless notice of the facts come to 
the agent, while he is concerned for the principal, and in the 
course of the very transaction, or so near before it that the agent 
must be presumed to recollect it, it is not notice thereof to the 
principal, for otherwise the agent might have forgotten it; and 
then the principal would be affected by his want of memory, at 
the time of undertaking the agency. 2 Notice, therefore, to the 
age Off, before the agency is begun or after it has terminated, will 
not, ordinarily, affect the principal. 3 

§ 140 a. We haye already had occasion to consider how far, 
in cases of joint agency, the act, admission, representation, or 
concealment of one, without the knowledge or assent of the 
others, would or ought to bind the principal. 4 Probably, the 
same rule would be held applicable to notice in cases of joint 
agency. In cases of corporations, who act through the instru¬ 
mentality of agents, the same rule, as to notice, would seem 
properly to apply to their regular agents, as applies to the agents 
of a mere private person. But u nice question may arise, in 
cases where corporations act through the instrumentality of a 


1 Paley on Agency, by Lloyd, pp. 262-266 ; Fitzlierbert v. Mather, 1 Term 
R. 12 , 16; Le Neve v. Le Neve, 1 Ves. pp. 61-69 ; lliern v. Mill, 13 Ves. 114 ; 
Id. 120 ; 3 Chitty on Comm. & Manuf. 208, 209 ; 1 Story on Eq. Jurisp. § 408; 
Astor v. Wells, 4 Wheat. R. 466 ; 2 Liverm. on Agency, pp. 235-238, (edit. 
1818) ; Cowen v. Simpson, 1 Esp. R. 290; Toulmin v. Steere, 3 Meriv. R. 210 ; 
Smith on Mere. Law, 67, ( 2 d edit.); Id. eh. 5, § 4, p. 123, (3d edit. 1843) ; 
Berkeley v. Watling, 7 Adolph. & Ell. 29; Fulton Bank v. New York and Sharon 
Canal Company, 4 Paige, R. 127, JSC, 187 ; Bank of United States v. Davis, 2 
Hill, R. 451, 461, 464; Hovcy v. Blanchard, 18 N. I lamp. Ii. 145; Sul ton v. Dil- 
laye, 3 Barbour, Sup. Ct. R. (N. Y.) 529^ Rcjjss v. Houston, 25 Mississippi, 591. 

9 Hiern v. Mill, 13 Yes. 120 ; 1 Story on Eq. Jurisp. § 408 ; 2 Liverm. on 
Agency, 235, 237, (edit. 1818); Hargreaves v. Rothwell, 1 Keen, R. 159 ; 
Bracken v. Miller, 4 Watts & Scrg. R.' 102 ; Hood v. Fahnestock, 8 Watts, R. 
489,490; Lawrence i>. Tucker, 7 GreenL 195 ; Boyd v. Vanderkeiup, 1 Bar¬ 
bour, Ch. R. 287; Fuller v. Bennett, 2 Hare, 402, where the subject is fully 
discussed: 

«Ibid. 


4 Ante, §§ 42,139 a. 
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Board of Directors or Trustees, or."other , official agents, how far 
notice to one of the directors, or trustees, or other official agents, 
is to be deemed notice to all, and binding upon the corporation. 
Thus* for example, suppose, in the case of a'bank, one of the 
directors should have notice that a note offered for discount was 
invalid or void, from extrinsic facts, unknown to the other direc¬ 
tors, and he should conceal those facts, and the note should be 
discounted by the Board; the question would arise, whether no¬ 
tice to one director, and unknown to the others, was notice to, 
and obligatory upon, the corporation, so as to let in the proof as 
a defence against a suit on the note for nonpayment. Upon 
this question, it is not easy to affirm what is the prevailing rule, 
dfence the authorities are not entirely agreed. On the one hand, 
it has been thought reasonable, that nothing but an official no¬ 
tice of the facts to the Board, or to the majority of the Board, 
acting as such in the particular discount, ought to bind the 
bank. 1 On the other hand, it has been insisted, that notice of 
the facts to any one of the directors, who acts in the discount, 
(but not unless he acts,) is sufficient to bind the corporation, al¬ 
though the other directors at the Board had no knowledge there¬ 
of. 2 [So, in another case, it was held, that notice to the presi- 
, ident of a banking corporation, that stock, standing upon the 
books of the bank in the name of one person, is held by him in 
trust for another, should be considered as notice to the corpora¬ 
tion. And it is not necessary, in order to affect the corporation 
with notice of such trust, that there shdtakl have been a full com¬ 
munication of all the circumstances connected with it. 3 ] 


i Sue Louisiana State Bank v. Senceal, 13 Louis. R. 525, 527 ; Housatonic and 
Lee Bank v. Martin, 1 Mute. R. 204, 308; Commercial Bank v. Cunningham, 

24 Picket. 274, ?76. On this occasion, the Cqprt said : “ The knowledge of 
Parker, although he was one of the directors of the Commercial Bank, is no 
proof of notice to that Corporation, especially as he was a party to all these con¬ 
tracts, whose interest might be opposed to that of the corporation. To admit the 
stockholders or directors of a bank to subject it to liability, or to afl'ect its inter¬ 
ests, unless they have authority so to do expressly by its charter, would be at¬ 
tended with the most dangerous consequence!, and is certainly not sanctioned by 
any authority. Hallowed & Augusta Bank u. Hamlii, 14 Mass. R. 180.'* 

3 Bank of United States v. Davis, 2 Hill, R. 451; iSorth River Bank v. Aymar, 
8 Hill, R. 262, 274, 275, 

8 Portefr v. Bank of Rutland, 19 Verm.„410. 
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§ 140 b. If we examine the subject upon general principles, 
and with reference to practical convenience in the administra¬ 
tion of banks, it might seem, that, to bind the bank, the notice 
ought to be given to the proper agents of the bank, legally in¬ 
trusted with the particular business, to which the notice relates. 

If the business be legally confided to the cashier, notice to him 
ought to bind the bank. If it is to be done by a Board of Directors, 
as, for example,.in the discounting of notes, they ought taliave 
official notice of any illegality or informality affecting the notes. 
And notice to one director only, unknown to the others of the 
Board, ought not to bind the bank. 1 But in one of the author¬ 
ities, a distinction is taken between notice given to a director 
privately, and notice given to him officially, for the purpose (ij|' 
being communicated to the Board, although it should not be' 
communicated to the Board. In the latter case it is said, that 
the bank is bound by the notice to the one director only, al¬ 
though it may not be in the former. 2 In another case a distinc¬ 
tion is taken between notice to a director, who acts at the Board, 
in discounting a note, of whose illegality or infirmity, he alone 
has notice, and not the Board, and notice to a director, who does 
not act at the time of the discount at the Board. In the former 
case, it is said, that the bank is bound ; in the latter it is not. 3 •„ 

1 Louisiana State Bank v. Seneeal, 13 Louis. It. 525, 527. See also National 
Bank v. Norton, 1 Hill, N. Y. R. 572, 578; Bank of United States v. Davis, 2 
Hill, R. 451,463; Fulton Bank M|jNew York & Sharon Canal Company, 4 Paige, R. 
127, 136, 137. 

8 National Bank v. Norton, 1 Hill, N. Y. R. 575, 578 ; Fulton Bank v. New 
York & Sharon Canal Company, 4 Paige, R. 127, 129. 

3 Bank of United States v. Davis, 2 Hill, R. 451, 464 ; North River Bank v. 
Aymar, 3 Hill, N. Y. R. 262, 274, 275. In the case of Bank of United States 
v. Davis, 2 Ilill, N. Y. R. 451, 463, Mr. Chief Justice Nelson, in delivering the 
opinion ef the Court, said: “ ^ agree, that notice to a director, or k^pwledgu 
derived by him, while not engaged. officially in the business of the bank, cannot 
and should not operate to the prejudice of the latter. This is clear, from the 
ground and reason upon which the doctrine of notice to the principal, through 
the agent, rests. The principal is chargeable with this knowledge tor the rea¬ 
son that the agent is substituted in his place, and represents him in the partic¬ 
ular transaction; and as this relation, strictly speaking, exists only while the 
agent is acting in the business thus delegated to him, it is proper to limit it to such 
occasions. But in this case, as has been already observed, Williams was a mem¬ 
ber of the Boani, participating at the time in the discounting of bills and notea * 
as one*bf the directors of the bank; and as such procured the discount of the 
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Perhaps it will be found, that, if .either of these distinctions is 
to prevail, it will sap the foundations, on which the security 


paper in question, avowedly for his own benefit, but knowing at the time that it 
belonged to Davis, one of the defendants. So far, therefore, as he may be re¬ 
garded as representing the bank in transacting its business at the Uoar<k the 
institution must be considered as having knowledge of the fraudulent perversion 
of the bills from the object for which they were drawn. To this extent, his acts 
and knowledge concerning the object and ownership of the paper, are to be 
deemed the acts and knowledge of the institution itself. It is said, however, 
that Williams was but one of the five empowered by the ba> k to represent it in 
this transaction; that the bank is not therefore to be held responsible for bis in¬ 
dividual fraud at the time, nor can it be chargeable with his knowledge of the 
,^cts, under which the paper in question was discounted ; and that such knowl¬ 
edge is chargeable only when the agent has full power to act for the principal 
in the particular ease. It is not to be denied, that if a principal employs several 
agents to transact jointly a particular piece of business, he is equally responsible 
for the conduct of each and all of them while acting within the limit and scope 
of their power, as completely so as he would be for the conduct of a single agenfc 
upon whom the whole authority has been conferred. He cannot shift or avoid 
this responsibility^by the multiplication of his agents. It is also clear, that the 
corresponding responsibility of each of the. several joint agents to the prin¬ 
cipal lor the faithful discharge of their duties, is as complete and perfect as in 
the case of a single agency; and any prejudice to the principal, arising from 
fraud, misconduct, or negligence of either of them, would afford ground for re¬ 
dress from the party guilty of the wrong. These are general conceded princi¬ 
ples, for which no authority need be cited. One of the grounds lor charging the 
principal with the knowledge possessed bv the agent is, because the latter is 
bound to communicate the fact to the former, and is liable for any prejudice that 
may arise from a neglect in this respect; and hence the law presumes that the 
itnncipal has has had actual notice. Now the duty of any one of the joint agents 
is as obligatory on him in this respect, as if he had possessed the sole power in 
the matter of the agency, and any prejudice resulting from the neglect would 
afford a like redress. Again, so completely^ the principal represented by the 
agent while acting within the scope of his authority and employment, that the 
third party, for most purposes, is considered as dealing with the principal him¬ 
self. In the case of a contract, it is deemed the contract of the principal, and 
if the agent at the time of the contract make any representation or declaration 
touching the subject-matter, it is tbc representation and declaration of the prin¬ 
cipal. Sandford v. Hendy, 23 Wend. 260, and cases there cited. Upon these 
views it seems to me consistently and reasonably to follow, that in case of a joint 
agency by several persons, — as of the directors of a bank, — notice to any one, 
or the acts of any one, while engaged in the business of the principal, is notice 
to the bank itself. The corporation is acting and speaking through the several 
^directors, who jointly represent it in the particular transaction. In judgment of 
law it is present, conducting the business of the insti:utiqp itself; the acts of the 
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of all banking and other moneyed corporations, if not of all 
corporations, have been hithertQ supposed to rest, to witf, that 


several directors are the acts of the bank; their knowledge the knowledge of 
the bank, and notice to them, notice to the hank.” In ’North River Bank v. 
Aytgar, 3 Ihll, N. Y. R. 262, 274, the Supreme Court of New York recognized 
the authonty of this ease. In Pulton Bank v. Now York and Sharon Canal 
Company, 4 Paige, It. 127, 136, 137, Mr. Chancellor Walworth said: “ There 
can be no actual notice to a corporation aggregate, except through its agents or 
officers. The directors or trustees, when assembled as a Board, are the general 
agents, upon whom a notice may be served; and which will he binding upon 
their successors and the corporation. But notice to an individual director, who 
has no duty to perform in relation to such notice, cannot be considered a notion, 
to the corporation. The notice, which Brown and Cheese borough had of what t<x^ 
place at the house of the former, on the evening of the 7tli of September, was alt 
of itself legal notice to the bank that the fund was placed under the control of 
the finance committee; and that Brown, although he left his signature, and ap¬ 
parently had the control of the money the next morning, was not in tact author¬ 
ized to draw it fiom the bank. But if Cheesehorough liad been authorized by the 
hank, as their president and agent, to agree to receive the money on deposit, the 
agreement made with lmn as such agent, would have been noflee to the corpora¬ 
tion ; although he neglected to communicate the facts to the other officers of the 
bank, or to the hoard of directors. It is well settled, that notice to an agent of 
a party, whose duty it is, as such agent, to act upon the notice, or to communi¬ 
cate the information to his piiqpipal, in the pioper discharge of his trust as suct^ 1 
agent, is legal notice ,to the principal. And this rule applies to the agents of 
corporations as well as others.” On the other hand, in Louisiana State Bank 
v. Scnecal, 13 Louis. R. 525, 527, Mr. Justice Rost, in delivering the opinion of 
the Count, said • “ It was proved at the trial, that the note was given in payment 
of land sold by Mrs. Peychaud, and was delivered to her husband, Anatole Pey- 
chaud, who had signed with her the deed of sale. That deed contains a clause, 
that the note, upon which this action is brought, shall not be negotiated, nor the 
payment thereof exacted, until the property sold shall be fully released from all 
liabilities resulting, or to result, fiflhi certain general mortgages then existing 
jipon ft. Pttychaud, being at that time a director of tbe Louisiana State Bank, 
offered the note for discount, before the mortgages were laiscd; was present 
at the Board when it was acted upon; took no part in the discount ol it, and 
gave no information to the Board in relation to the restrictions contained in the 
act of sale. Tbe note was discounted for his benefit, and the defendant now 
contends, that he was the agent of the bank, and tliat the knowledge of the agent 
being the knowledge of the principal, the plaintiffs are to be considered as hav¬ 
ing received notice, and ought not to recover. If the hnowled«jJfe of those facts 
had been brought home to the president or cashier, we would unhesitatingly say, 
that the plaintiffs were bound by it, they being the executive officers of the bank, 
upon whom notices and process may be served. But directors are not officers* 
of the bank, in the proper sense of the word, nor have they individually any 
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no act, or representation, or knowledge of any ageht thereof, 
unless officially done, made, or acquired, is to- be deemed the 
act, representation, or knowledge of the corporation itself. If 
it is once promulgated, that the mere private knowledge of any 
director of a bank, or of any member of an official Board, is 
binding upon the bank, although unknown to the other mem¬ 
bers of the Board, whenever he acts officially at the Board, or 
whenever it is his duty to communicate that knowledge to the 
Board, it will be found difficult to circumscribe thq doctrine 
practically within any bo\mds short of binding the corporation 
in all cases, where any director hdh such private knowledge. It 
may, perhaps, be correctly said, that, in all cases, it is the* duty 
. jjjl every director to communicate all facts within his knowledge 
or notice, which are material to the interests of the bank. When¬ 
ever, therefore, the question shall again directly arise in judg¬ 
ment, it will well deserve the profound consideration of those 
who shall be called upon to decide it, what, in a conflict of au¬ 
thority, ought, upon principle, to be the true rule to govern, with 
reference to the rights, and claims, and securities, not .only of 
the members of corporations, but also of the public at large deal¬ 
ing with corporations. It may here be said in respect to both, 
, Una stilus, ambobus periculum. % 

§ 140 c. If notice to any director, be notice to the corporation, 
although never communicated to the other proper functionaries 
of the corporation, notice by any director ought equall^to pre¬ 
vail in favor of the corporation, although not authorized by any 
Let of the appropriate Board, superintending its concerns. Ques¬ 
tions may easily be put upon this subject, which would involve 
considerations of a very delicate and important nature. Would 
notice to a single director of a bank, of the dishpnor of a bill or 
note indorsed by or on behalf of the bank, be notice to bind the 
bank, although the other directors never had any knowledge 

power or control m tbe management of its concerns. They act collectively, and 
At stated and have otherwise no more to do with the general management 
of the institution than the other stockholders. The director, in this insta ice, had 
a direct interest in suppressing the information he possessed; and it would* be 
extending constructive notices bejond all reasonable bounds to say, that the 
plaintiffs must be held cognizant of facts which are proved to have been inten¬ 
tionally concealed from them, by a person who, individually, was neither their 
officer nor their agent.” 
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thereof? Would notice of the dishonor of a bill or note indorsed 
to, and held by the bank, given by one of the directors, be good 
’to bij|d the indorsers, although unknown to the Boafd of Direc¬ 
tors, and never adopted by it ? Would a bank, holding bills or 
notes indorsed to it by one of its directors, be affected with all 
infirmities, or illegalities, or frauds, which might attach to it in 
his own hands, upon the notion of constructive notice thereof? 
Would a mortgage, made to a bank by one of its directors, or 
by a third^person, be affected by prior unregistered incumbrances 
or other equities, attaching to it, which were known at the time 
to such directors '! Would a Mortgagor be permitted to avoid a 
mortgage given by him to the bank, for a valuable consideration, 
without notice by the Boartl of Directors of any defect in the 
title, merely because one of the directors had,' at the time, secret 
knowledge of facts which would avoid it ? These questions are 
put merely to show the extent to which the doctrine of construc¬ 
tive notice may be carried in regard to corporations which are 
compellable, by their charters, to act through the instrumentality 
of a Board of Directors. 

§ 140 d/On the other hand, notice of facts to the principal is 
ordinarily notice thereof to the agent; for it is the duty of the 
principal to communicate to his agent notice of the facts which 
come to his knowledge, touching the matter of the agency; and 
if the principal suffers any loss or injury by want of such notice, 
he suffers by his own fault; and if the other party is injured 
thereby, he ought to hage correspondent redress. 1 The law, 
therefore, imputes the knowledge of the principal to be the 
knowledge of the agent, either upon the presumption, that the 
principal has done his duty, or to avoid all circuity and difficulty, 
as to the mode and extent of the remedy. 

§ 141. We have already had occasion ’to remark, that, although 
the powers of agents are, ordinarily, limited to particular acts; 
yet, that extraordinary emergencies may arise, in which a person, 
who is an agent, may, from the very necessities of the case, be 
justified*in assuming extraordinary powers; and theft his acts, 
fairly done, under such circumstances, will be binding upon his 


1 Mayhew v. Karnes, 8 Bam. & Cressw. 601; Willis v. Bank of Kngland, 
4 Adolph. & £11. 21, 89. 
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principal. 1 Thus, for example, a factor will be justified in devi¬ 
ating from his orders directing him to sell at a stipulated price, 
if the goods are of & perishable nature, and the sale is indispen¬ 
sable tdjp prevent a total loss, or a greater loss. 2 The master of 
a ship acquires in the same way, as we have seen, a superinduced 
authority over the cargo of tlie ship in cases of necessity, which 
does not belong to his ordinary agency. 3 Upon the same ground, 
perhaps, an agent, not generally authorized to insure, might, in 
unforeseen exigencies, to ^prevent an irreparable loss to Ins prin¬ 
cipal, acquire a right to insure for his principal. 4 * So an agent, 
who is directed by his principal to place his funds in a certain 
place, may be justified or excused in sending thefh to another 
place, if there be reasonable ground of alarm and danger, which 
prevents him from obeying his orders. 6 

§ 142. The same doctrine would seem to apply to the case of 
a mere stranger, acting for the principal without any authority, 
‘under circumstances of positive necessity; as, for example, in 
the case of a stranger interfering to prevent irreparable injury to 
p&ishable property, occasioned by fire, shipwreck, inundation, or 
wier casualties, or found without any known owner or agent, in 
order to its due *prdtection or preservation.® In such cases, he 
performs the functions of the Negoti^rum Gestor of the civil 
law; and seems justified in doing what is indispensable for the 
preservation of the property, or to prevent its total destruction. 7 


1 Ante, § 85; Post, 118, 193, 194, 237; 2 Kent, Comm. Lect. 41, p. 614, (4tb 
'"lit.); 3 Chitty on Comm, and Manuf. 218 ; Liotard v. Graves, 3 Caines, R. 226 ; 
Lawler v. Keaquiek, 1 John. Cas. 174; Drummond v. Wood, 2 Caines, R. 310; 
Forrestier v. Bordman, 1 Story, R. 43. 

8 3 Chitty on Comm, and Manuf. 218; 1 Coinyn on Contr. 236. But see 
Anon. 2 Mod. 100 ; Story on Bailments, § 455; Ante, § 85 ; Chapman v. Morton, 
11 Mces. & Weis. 540. 

3 Ante, §§ 85, 118; The Gratitudine, 3 Rob. 255 to 258. 

* See Wolf v. Forncastle, 1 Bos: & Pull. 823; Paley on Agency,, by Lloyd, 

107, 108; 1 Li verm, on Agency, 128, 124. 

6 Perez v. Miranda, 19 Martin, R. 494. 

6 Story on Bailments, § 83. 

7 Story on Bailments, § 189 ; Dig. Lib. 3, tit. 5,1. 10, § 1; Id. 1. 45; Pothier, 
Pand. Lib. 8, tit 5, n. 1 to 14; Pothier, App’x. Da Quasi Contrat Neyot. Ges- 
torum; 1 Pothier on Oblig. n. 113 to 115; 2 Kent, Comm. Lect. 41, p. 616, (4th 

"edit); Er»k. Inst B. 8 , tit 8 , § 52; 1 Stair, Inst. B. 1 > tit 8 , § 3 to 6 , by 
Brodie. 
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Salvors, on land, equally with those at sea, in cases of this sort, 
are understood to be clothed with authority to dispose of the 
property saved for the interests of all concerned, if it "be of a 
perishable nature, or unfit to await the regular determination of 
a court of justice. 1 

§ 143. Cases bearing a strong analogy have also come under 
the cognizance of Courts of Equity. Thus, for example, where 
a foreign factor deviated from his orders, as to the price of goods 
to be shipped by‘him to his* principal,; and the goods arrived; 
and the principal refused to receive them ; the question arose, 
whether the principal was bound to return them, at all events to 
the factor, a reshipment; or, whether he was at liberty to act 
as an agent from necessity, for the benefit of the original factor; 
and, whether, if it was for the interest of the latter, he might sell 
them on the spot; and it was thought that he might And, even 
supposing that at law, under such circumstances, the principal 
would not be protected in such a sale, a Court of Equity would’ 
deal with it as a matter of equitable agency. 2 


1 Story on Bdilrn. §§ S3, S3 a, St, 121 o, 180, 180 a, 100, 621 a, 622 to 6211. 

9 Pdley on Agcnc}, bj Llo>d, 2b to .30, and note (hi) , Id 82, Kemp v Pryor, 
7 Vcs. jr. 240, Cornu dll p. Wilson, 1 Ves 500; Smith on Mere. Law, 52, 53, 
( 2 d edit.); Id. ch. 5, § 2, p. 99, (3d edit 1843) , — Loid Eldon, on one occasion, 
said: “But 1 doubt, whether it may not he held, and whether it has not been 
held, by special juries before me, that in su< b a case as this, of goods exported, 
and where the person receiving them abroad Cdimot return them, the \ endee is 
authorized to bell them for the benefit of the vendor, and may hold him liable 
in an action for damages, to the amount of the difference; giving him the benefit 
of the sale in the foreign market.” Again, — “ I go upon these particular circum¬ 
stances ; that, where theie is a contrai t of sale and delivery, and the goods might, 
frota the nature of the contract, be re-delivered; it under the circumstances 
they cannot be re-delivered, an equity arises from thiB, that tlie part/ cannot 
protect himself at law, as he cannot re-deliver; an# be was led into that by the 
misrepresentation of the other. The vendee, therefore, has a right to the extent 
of his loss; the vendor to an account of the sales in the foreign market; unH 
whether the most was made of them; which can only be made out by an account 
under the particular circumstances.” Again,— “ I have a strong conviction, upon 
found principles, confirmed by my shoit experience at Guildhall, that, if a man 
under a contract to supply one article supplies ahother, under such circumstances, 
that the party to whom it is supplied must remain in* utter ignorance of. the 
dhtmge, until the goods are under circumstances in whidl it would be against 
file interest of the other to return or reject them, instead of doing what is best 
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CHAPTER VII. 

DUTIES AND OBLIGATIONS OF AGENTS IN EXECUTING AUTHORITY. 

§ 144. Let us, in the next place, proceed to the consideration 
of the duties, obligations, and responsibilities of agents. The 
latter, so far as their principals are concerned, naturally grow out 
of the former. So far as third persons are concerned, they may, 
in some measure, depend upon, or arise from, collateral inquiries. 

§ 145. And -first, in relation to the duties and obligations of 
agents to their principals. These may admit of various consid¬ 
erations : (l.J What is the prftper mode of executing the author¬ 
ity ; and what will be held a good execution thereof. (2.) What 
is the degree of diligence required of agents*, in the proper exer¬ 
cise of their functions. «(3.) What arc the other incidental acts, 
which are required of them by law, in order to fulfil their duties 
and obligations. 

§ 146. First. As to the proper mode -of executiorf of their 
authority by agents. Wc have already seen that an agent can¬ 
not ordinarily delegate his authority, and, consequently, the act 
must be done by him in person, as it is a matter of personal con- 


for lmn, selling them immediately, — a jury would have no hesitation in saying, 
In ought to be considered, if he pleased, not as a purchaser, but as placed 1&y 
tin* vendor in a situation, in which, acting prudently for him, lie was an agent. 
The eonsequence then, is, that he would be liable to account for the money 
received, subject to freight and other charges ; though, while the goods were in 
tranaitu, he had considered himself Qwner.” Kemp v. Prjor, 7 Yes. jr. 240 to 
242, 247. See also Cornwall o. Wilson, 1 Yes. 509, where the same dotttine is 
affirmed by Lord Uardwicke, who said : “ But, though I could incline to that, j ct 
the present case turns on the latter part of the Uansaction, what defendant him¬ 
self has done by taking these goods to himself, treating them as his own, not 
as factor for plaintiffs, as he would have himself considered by the custom of 
merchants; as to which it is sworn, (and it is very true and leasonable,) that 
a merchant here, refusing the goods sent over by bis factor in a foreign coun¬ 
try, who exceeded the authority, having advanced and paid his money on 
these goods, may be considered as having an interest in the goods as a pledge, 
and may act thereon as a factor for that person, who broke his orders, and may . 
therefore insure theA goods, as he has done; which might be reasonable, as it 
was war time.” 

14* 
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fidence. 1 Henqp it follows,' that if he is authorized to tpake a 1 
Uontfact for hiflkrincipal in writing, it must, in general be per-„ 
«sonally signed by him, and it cannot be signed by his disk,"'either 
in "his owq name, as agent, or in the name of the principal, so A 
to bind the latter. 3 We have also already seen how a joint au¬ 
thority is to be executed; and therefore it is unnecessary to recur 
to tbgt subject in this place. 8 

§ 147. But a most material consideration is, as to the particu¬ 
lar form in which the agent, when he acts personally, is to exe>4 
cute the authority, so as to bind his principal. And as to this, 
the rule usually laid down in cases of written contracts, (subject 
however, to the qualifications and exceptions hereafter stated,)*** 
is, that in order to bind the principal, and to make it his contract, 
the instrument must purport on itseface to be the contract of the 
principal, and his name must be inserted in it, and signed to it, 
and not merely the name of the agent, even though the latter be 
described as agent in the instrument ; # or at least the terms of 
the instrument should clearly show, that the principal is intended* 
to be positively bound thereby, and that the agent acts plainly 
as Bis agent in executing it. 5 Indeed, the rule has been laid 


hAnte, §§ 13 and 14; Paley on Agency, by Lloyd, pp. 175-177, Coles v. Tre- 
cothick, 9 Yes. 286, 251, 252; Henderson v. Barnwall, 1 Y. & Jarv. 887; Colly 
v. Ratlibone, 2 M. & Selw.*299; Catlm v. Bell, 4 Camp. B. 184; Coombe’s case, 
9 Co B 75, 76; Ex’parte Sutton, 2 Cox, 84. 

9 Coles v. Trecothick, 9 Ves. 285, 251, 252, Blore v. Sutton, 3 Meriv. R. 237; 
Henderson v. Barnwell, 1 Y. & Jerv. 387. But see Ex parte Sutton, 2 Cox, 
R. 84. 

3 Ante, §§ 42, 44; Cpm. Dig. Attorney, C. 11. . jf 

♦ Post, §§161, 162, 2fc9, 270. V 

5 Stackpole v. Arnold, 11 Mass. R. 27^29; Bedford Commercial Ins. Co. v. 
Co veil, 8 Met 442. Mr. Justice Parker, in delivering the opinion of the Court 
in the first Case, said: “ It might be sufft^ieotfor the decision of this cause to 
state that no person, in making a contract, i ^considered to bfe the agent of an¬ 
other, unless he stipulates for his principal by name, stating his agency in the 
instrument which he signs. , This principle has been long settled, and has been 
freqnently recognized ; nor do 1 know of an instance in the books of an attempt 
to charge a person as the maker of any written contract, appearing to be signed 
by another, unless the signer professed to act by procuration or authority, and 
„ Stated the name of the principal, on whose behalf he gave his signature. It is 
geleo held, that whatever authority the signer may have to bind another, if he 
4pei not tigs as agent attorney, he binds himself and n^ other person.” [But 
^etLiadus ». Bradwell, 5 Com. B. Rep. 683.] The same doctrine was affirmed 
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down in broader terms; and it has been said to be an ^ncient 
rule of the law, that, when any one has authority, as attorney, 
to do *»y act, he ought to' do it in his name who gives the au¬ 
thority ; for he appoints the attorney to be in his place, and to 
represent his person; and, therefore, tli£ attorney cannot do it in 
his own.name, nor as his proper act; but in the name and as 
the act of him who gives the authority. 1 [It has therefore some- 


hi Bradlee v. Boston Glass Manufactory, 16 Pick. R. 347, 350. Sec also Ar- 4 
fridson v. Ladd, 12 Mass. R. 173 to 175; Savage v. Rix, 9 New IIamp. R. 268, 

269, 270; Rice v. Gove, 22 Pick. 158, 161 ; Minard r. Reed, J Wend R. 68’; 
Pentz v, Stanton, 10 Wend. R. 271; Spencer v. Field, 10 Wend. R>87. And 
such is now the well-settled law of Massachusetts as applied to bills of exchange 
and promissory notes. See Bank qf British North America o. Hooper, *9 Boston 
Law R., May, 1856, p. 42 ; 5 Gray, R. We shall presently Hee that the doctrine 
here stated, if maintainable at all in respect to contracts not under seal, must be 
received with many qualifications and limitations. It seems directly opposed 
to the decision in Higgins v. Senior, 8 Mees. & Weis. 834, 844, and many other 
well-considered authorities. Sec post, §§ 154, 155, 160, 160 a, 161, 1G2, 269, 

270, 275, 276, 891 to 400; Taintor v. Prendergast, 3 Hill, R. 72; Post, § 268. 
Indeed, in the case of the New England Mar. Insttr. Comp. v. De Wolf^B Pick. 
•R. 56, 61, Mr. Chief Justice Parker laid down the doctrine in a manner which 
qualifies the conclusion from the general language of the case of Stack pole v. 
Arnold, 11 Mass. R. 27, 29, t resttaining it to cases of sealed instruments. He 
there said: “ If Clapp had authority to make the guarantee for the defendant, 
and the words are such as not clearly to bind himself alone, and it can be ascer¬ 
tained'that he intended to act fBr De Wolf, the latter will be bound. The au¬ 
thorities cited to maintain the position, that the name of the principal must be 
s'gned by the agent, are of deeds only, instruments under seal; and it is not 
desirable that the rigid doctrine of the common law should be extended to mer- 

■ eantile transactions of this nature, which are usually managed with more atten¬ 
tion to the substance than to the form of contracts.” See also Andrews o. Estes, 

2 Fairf. R. 267, where the rule in Coombe’s case is affirmed to apply only to con¬ 
tracts under seal. 2 Kent, Comm. Lcct. 41, p. 631 note (a), (4lh edit); Post, 
§§ 160,161. See also Daniells v. Burnham, 2 Louis. R. 243; American Jurist for 
January, 1880, vol. 8, p. 78, 79 ; Post, §$ 269, 270 ; Stetson v. Patten, 2 Greenl. 
868; Stanton t\ Camp, 4 Barbour, Sup. Ct. K. (N. Y.) 274; Taber v. Cannon, 

8 Metealf, R. 456; Dyer o. Burnham, 35 Maine, 10^ Burnham v. Williams, 7 
Queen's Bench, 108. 

1 Ooombe’s ease, 9 Co. R. 75, 77 ; Comm. Dig. Attorney , C. 14; Paley on 
Agency, by Lloyd, 180 to 182; 2 Kent, Comm. Leet. 41, pp. 629 to 681, (4th 
edit) ; Clark v. Courtney, 5 Peters, R. 819, 349, 350; Shack v. Anthony, 1 M. & 
Selw. 578; Parker v. Kett, 1 Salk. 95; S. C. i Mod. R. 466 ; Lynch ». PosUeth- 
wuite, 7 Miller, LofSs. R. 298; New Eng. Mar. Insur.'Comp. v. De Wolf, 8 Pick, 
i Andrews t>. Estes, 2 Fairf. R. 267; Abbots on Shipp. P. 2, ch. 2, § 5, 
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times Jjeen thought hot a sufficient execution for an agent to 
sign merely his principal’s name, as if it were his own personal 
act, but tha't he otight to add some'words indicating that the 
signature was signed by an agent, and not by the principal. 
The propriety of such a paode of execution may be easily seen, 1 


(edit 1829); Abbott on Shipp. P. 8, ch. 1, § 2; Harper v. Hampton, 1 Harr. & 
John. 11. 622 , Ameiican Jurist for January, 1830, vol. 3, p. 52 to 86 ;*WilkB v. 
Back, 2 East, 11. 142 ; Stinchfield v. Little, 1 Grccnl. li. 231; Elwell v. Shaw, 
1 Greenl. 339; Ileffernan v. Addams, 7 Watts, 11. 121; Mears v. Morrison, 1 
Breese, Illinois R. 172; Sheldon o. Dunlap, 1 Harr. N. J. Rep. 245. 

[t In Wood v> Goodridge, 6 Cush. 120, Fletcher, J., said: “The first question, 
as to the plaintiff’s title to the land, is, whether the form of executing the mort¬ 
gage and note by the attorney was a legal execution of his power as such; 
whether signing the name of the principal, Benjamin Goodridge, as if it wore 
his own personal act and signature, (rt not appearing upon the instruments to be 
done by Levi as attorney,) was a good execution of the instruments under the 
power, so as to make them valid as the deed and note of Benjamin,,and thus 
effectually to convey the land to Sewall Goodridge by the mortgage, under which 
the plaintiff’s title is derived. 

When one writes the name of another to a deed, in his presence, at his request, 
and byyhis direction, the act of wiiting is regarded as the party’s personal act, as 
much as if he had held the pen, and signed and sealed the instrument with his 
own hand. Story, Ag. § 51 5 Bull v. Dunsterville, 4 T. R. 313; Lovelace’s case, 
W. Jones, 268 ; Hibblcwhite v. M’Morine, 6 M. & W. 200, 214, 216; Gardner 
v. Gardner, 5 Cush. 483. 

In the present instance, the deed and note were not executed by Benjamin 
personally; nor in his presence, but in his absence ; and, so far as appears, with¬ 
out his knowledge. But, upon the face Of the papers, they appear to have*been 
signed by him personally and with his own hand. In lact, they were signed by 
Levi; but it docs not appear, upon the face of the papers, that in signing the 
name of Benjamin, Levi acted as his agent, or intended to act under the power 
of attorney from Benjamin, or meant to execute the authority given by that 
power. 

The deed and note, which thus appear to be signed by Benjamin personally, 
when, in fact, they were signed by Levi, are not such instruments as Levi was 
authorized te make. lie was authorized to make instruments in the name of 
Benjamin ; not as made by Benjamin personally ; but by Levi, in his name, as 
his attorney. It should appear upon the face of the instruments, that they were 
executed by the attorney, and in virtue of the authority delegated to him for 
this'purpose. It is not enough, that an attorney in fact has authority, but it must 
appear, by the instruments themselves which he executes, that he intends to ex¬ 
ecute this authority. The instruments should be made by the attorney expressly 
as such attorney; and the exercise of his delegated Authority should be distinctly 
avowed upon*tbe instruments themselves. Whatever may be the secret intent 
and purpose of the attorney, or whatever iqay be his oral declaration or profes- 
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but it cannot positively be said, Upon the authorities, to be 

absolutely necessary to the validity of the instrument. 1 ] ® 

t' ' * 


sion.at the time, he docs not in fact execute the inati umenta as attorney, and in 
the exercise of his power as attorney, unless it is so expressed in the instruments. 
The instruments must speak for themselves. Though the attorney should intend 
a deed to be the deed of his principal, yet it will not be the deed of the princi¬ 
pal, unless the instrument purports on its face to be his deed. The authority 
given clearly i6, that the attorney shall execute the deed as attorney, but in the 
name of the principal. 

There is much learning and much discussion, in the books rf the law. as to the 
proper mode of executing authority by agents. In what form the agent should 
execute his authority, so as to bind his principal, and not bind himself, ha-, been 
a subject largely considered in clementar} woihs, and much disc listed in numer¬ 
ous adjudged<*ases. The rule commonly laid down by all the authorities is, that 
to bind the principal, the instrument must put port, on its face, to be the instiu- 
ment of the principal, and executed in liis name; or, at least, that the tenor of 
the instrument should clearly show, that the principal is intended to be bound 
thereby, and that the agent acts merely as his agent m executing it. 

But it is contended, that it is nowhere laid down in any woik of authority, or 
established by any adjudged case, that the ag“nt may put the name of the prin¬ 
cipal, as his own personal act and signa^pc, the execution of the agent, is agent, 
- not being in any way disclosed. Such an execution does not appeal to be war¬ 
ranted by the power delegated to execute the instrument as attorney, but in the 
name of the principal. 

If such a mode of execution is proper anil legal, it seems most remarkable 
that it is nowhere stated or suggested in any work of mithoiity. The execution 
of instruments by agents, in this way, would certainly be attended with great 
difficulties and dangers. If the agent might execute instruments in this mode, 
th' principal, if he found his name signed to an instrument, would have no means 
c*‘ knowing by whom it had been signed, or whether he was bound ok not bound 
by'such signature; and other persons might be greatly deceived and defrauded, 
by relying upon such signature as the personal act and signature of the principal, 
whe” the event might provp, that it was put there by an agent who had mistaken 
his authority, and consequently that the principal was not bound. When it 
should be discovered that the name of the principal was not written by him, as it 
purports to be, it might be wholly impossible to prove the execution by attorney, 
as there would be nothing on the note to indicate such an execution l’or au¬ 
thorities as to the form of execution of the mortgage and note, see Story, Ag. 
§§ 147, 148, 158, notes, and eases cited; Hoffman’s opinion, in 3 Am. Jur 71-85; 
Wilks v. Back, 2 Fast, 142; Story, Notes §§11, 66, 71. In the case of Staek- 
pole v. Arnold, 11 Mass. 27, 29, Parker, C. J., said: “ No person, in making a 
contract, is considered to be the agent of another, unless he stipulates lot his 
principal by name, stating his agency in the instrument which he signs. This 


1 See Forsyth v. Day, 41 Maine, 882, 11 Cush. 597. 
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§ 148. This rule, thus laid down, is Hgularly tnle in regard to 
all solemn instrurhents under seal, 1 although not, as we shall 
presently see, as +to instruments not under seal. 2 Therefore, if 
a person is authorized by a power of attorney to make a con¬ 
veyance under seal of the lands of his principal; and he makes 
the conveyance by a deed in his own name, it will be a Void 
conveyance. 3 And it will make no difference in the case, that, 
in the deed, the agent describes himself as such; as if he says, 
“ Know all men by these presents, that I, A. B., as agent of C. 
D., do hereby grant, sell, convey, &c.; ” or if he signs and seals 
it, “ A. B., foB C. D.; ” for, in such a case, it is still his own 
deed, and got the deed of his principal. 4 For the same reason, 


principle has l>e«n long settled, and has been frequently recognized ; nor do I 
know an instance in the books of an attempt to charge a person as the maker of 
-any written contract, appealing to be signed by another, unless the signer pro¬ 
fessed to act by procuration or autlionty, and stated the name of the principal on 
whose behalf he gave his signature.” 

There is a dictum of Lawrence, J , in the case of Wilks v. Back, 2 East, 142- 
145, which would seem to import, that agent might put his principal’s name, 
without stating it to be by attorucj. But it is but a dictum , the import of which 
is not entirely clear and certain. 

Though there is no direct authority to the point, the court are inclined to 
think, that the execution of the moitgage and note, in the present case, were not 
such as the attorney was authorized to make, and not such as to make them valid 
and binding.’] 

1 Ibid. 

* Post, §§ 154, 155, 275 to 279. 

3 Coombs’s case, 9 Co. R. 77 a; 1 Roll. Abridg. Authority , p. 830,1. 87j Com. 

Dig. Attorney, C. 14 ; Frontin v. Small, 2 Ld. Raym. 1418; S. C. 2 Str. R. 705; 
Wilks v. Back, 2 East, R. 142; Fowler v. Shearer, 7« Mass. R., 14; Elwell a. 
’Shaw, 16 Mass. R 12; S. C. 1 Greenl. R. 339; Copeland v. Mereh. Insur. Co. 
6 Pick. 198; Lutz a. Lintlncum, 8 Peters, R. 165; 2 Kent, Comm. Lect. 41, 
pp. 631, 682$ (4th edit); Stone ». Wood, 7 Cowen, 453; Clarke v. Courtney, 5 
Peters, R. 319, 349,850; American Jurist for January, 1830, vol. 8, p. 71 to 85, 
where the leading cases arc collected in a learned argument of Mr. Professor 
David Hoflman, of Baltimore; Stinchfield v. Little, 1 Greenl. R. 281; Sheldon 
v. Dunlap, 1 Harr. N. J. R. 245; Townsend a. Uubbard, 4 Hill, N.T. Rep. 851, 
857, 858. ’ * 

4 Frontin v. Small, 2 Lord Raym. 1418 ; S. C. 2 Str. 705; Wilks a. Back, 2 
East, R. 142; Bacon a Dubary, 1 Lord Raym. 246 ; Paley on Agency, by Lloyd, 
181 to 188; Bac. Abridg. Leases , I. § 10; Com. Dig. Attorney , C. 14 ; Spencer 
a. Field, 10 Wend. R. 67; White a. Cuyler, 6 Term R. 176; Appleton a. Binkfe, 
5 East, 148; C&yhill a. Fitzgerald, 1 Wils. R. 28, 58; D’Abridgecourt a. Ashley, 
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if a person be authorized by a power of attorney to make a 
release, and he draws and executes the same in his own name, it 
will not bind his principal, or be the release ef the latter. 1 A 
Court of Equity, might, indeed, if the release were for a valuable 
consideration, compel the principal to make a release in his own 
name, or compel the agent to execute a proper release, or grant 
other relief adapted to the circumstances. 2 

§ 149. Upon the same ground, Where an agent of the king is, 
by lett^rs-patent, qjuthorized to execute a deed of lekse for the 
king, th£ deed must be drawn and executed in the name of the 
king, and the king’s seal must be affixed thereto; for if the 
agent affixes his own seal, and says, “ In testimony whereof I 
have hereunto set my seal,” the execution will be bad; for 
unless it be the king’s seal, it cannot be his deed of lease. 3 The 
same principle will apply to the case of a power of attorney 
given by a corporation to execute a deed. To bind the corporh- ^ 
tion, the deed must be -under the seal of the corporation, and 


Moore, 818, pi. 1106 ; .Bogart v. De Bus&ej, 6 Johns. It. 94; Taft v. Brewster* 9 
^Tohns. R. 3S4 ; 2 Kent, Comm. Leet. 41, p. 631. (4th edit); Tippetts v. Walker, 
4 Mass. R. 695; Fowlfcr v. Shearer, 7 Mass. R. 14; El well v. Shaw, 16 R. 
42; Fetter v. Field, 1 Louis. Ann. R. 80; Clarke r. Courtney, 5 Peters, K. 349 
to 351; Martin v. Flowers, 8 Leigh, Virg. R. 158 ; Hall v. Bainbridge, 1 Mann. 
& Grang. 42; Townsend v. Ilubbard, 4 Ilill, N. Y. R. 351; Skinner v. Gunn, 
9 Porter, 806. • 

1 Com. Dig. Attorney , C. 14; Moore, R. 818, pi. 1106; Wells v. Evans, 20 
Wend. R. 251. The statute of Maine, of 1823, eh. 220 , (vol. 3, p. 49,) provides, 
that deeds made by an agent, in his own name, shall be valid, provided the agent 
had authority, and it appears on the face of the deed that he meant to execute 
the authority. ( . , 

8 See Yerby v. Grisby, 9 Leigh, Yirg. R. 387 ; McNaughten v. Partridge, 11 
Ohio R. 223. 

8 Bae. Abridg. Leases , I, § 10 ; Paley on Agency, by Lloyd, 181; Anonymous, 
Moore, R. 70, pi. 191. The anonymous case in Moore, R. 70, pi. 191, is very 
strong in point. There the king, by his letters-patent, had authorized his surveyor 
to make leases; and the surveyor made a lease beginning, “This Indenture, 
•made between our Lord the King of the one part, and J. S. of the othtr part, 
witnesBeth, &c. That our Lord the King, demisetb, &c." But at the end, the 
words were, “ In testimony whereof, the said (the surveyor) hath hereunto set 
fits seal; ” and it was held, that the lease was void; for the seal of the surveyor 
was not the seal of the king; and so the lease was not the lease of the king. See 
&1 bo Clarke ». Coultney, 5 Peters, R. 349 to 851; Townsend «?. Ilubbard, 4 Hill, 
N. Y. Hep. 861, 858. 
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Sot tmdSr the seal of an attq^ey. 1 .^d in p latf-fe^n' 
case, a deed by a corporation, in which tlie fiorfnal pfcrt was.,, 
« Know all men, &c., that the New England Silk Co., *d)M 


poration, by C. C. their treasurer, &c., do hereby^ grant, &a, ,,j 
and signed thus, “ In witness whereof, I, the said C. C., in be-* 


half of said company, and as their treasurer, do hereto set my 
hand, and seal. C. C., Treasurer of New England Silk Co.}” — 
was held not properly executed, and not the deed of the cor¬ 


poration. 2 ] 



1 Bank of Columbia v. Patterson’s Adm’r, 7 Crancli, 299, 308; Damon v. 
Inhab. of Granby, 2 Pick. 345 ; Tippetts v. Walker, 4 Mass. R. 595, 597; Hatch 
v. Barr, 1 6bio Ik, 390; Biiuley v. Mann, 2 Cushing, 337, a strong case on this 
poiht. Savings Bank v. Davis, 8 Conn. 192; Flint v Clinton Company & Trus¬ 
tee, 12 N. H. R. 433. There is a distinction between doing an act by an agent, 
aryl doing an act by a deputy, whom the law deems such. An agent can only 
• bind his piincipal, when he does the act in the name of'his principal. Bata 
deputy may do the act, and sign his own name; and it binds his principal; for 
the deputy in law has the whole power of his principal. Parker v. Kett, Salk. 95 ; 
Craig v, Radford, 3 Wheat. R. 591. * 

r [ a Brinle} v. Mann, 2 Cush 337. Metcalf, J., said: “It is a rule of convey¬ 
ancing, long established, that deeds which are executed by an attorney or agent 
must be executed in the name of the constituent or principal. In Coombes’s 
case, 9 Co. 76 b, it was resohed ‘ that when any has authority, as attorney, to 
do any act, he ought to do k in his name who gives the authority; for he ap¬ 
points the attorney to be in his place, and to represent his person; and,therefore 
the attorne} cannot do it in his own name, nor db his proper act, but in the name 
and as the act'of him who gives the authority.’ And in Fowler v. Shearer, 7 
Mass. 19, Parsons, C. J., says, ‘ It is not enough for the attorney, in the form of 
the convejance, to declare that be doos it as attorney; for he being in the place 
of the print ipal, it must be the act and deed of the principal, done and executed 
by the attorney in his name.’ This doctrine, which yas applied in El well v. 
Shaw, 16 Mass. 42, and m other cases cited by the demandants’ counsel and also 
in Berkeley v. Hardy,* 8 Dowl. & R}1.102, must be applied to the deeds now 
before us. Both of .these deeds were executed by C. Colt, Jr., in bis own name, 
were sealed with his seal, and were acknowledged by him as his acts and deeds; 
Ip one of them, it is trutj, he dcclaied that he acted in behalf of the company, 
knd as their treasurer; and in the other he declared himself to be their treas¬ 
urer and to be duly authorized for the purpose of executing it But this, as 
.dyg, have seen, was * not enough.* He should have executed the deeds in the 


se the company. He Bhould also have affixed to them the seal of the com- 
iy, and have acknowledged them to be the deeds of the company.* 1 Crabb 


on Real Property, §§ 708, 705; 4 Kent, Com. (3d edit.) 451; Stinehfield v. 
"tilth, 2 Gseenlj231; Savings J$ank v. Davis, 8 Connect. 191; 3 Stewart on 
Conveyancing, ftp, If the deeds had been rightly executed in other respects, 
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V reason cl* this disc trine, although at first view it 

may steam B&tt^3what artificial, Is ndt wholly technical, but seems 
f founded in gdod sense. Where an interest is to pass by an in- 
strament, ^ must in terms purport to be conveyed by him, in 
wh^m alobe that interest is vested. A power of attorney to 
eonvey is but a naked power, and transfers no interest to the 
- attorney; and, consequently, as no interest is vested thereby in 
the agent, his own conveyance can pass none to his .grantee. 
It cannot pass the interest of the principal; for he is not a party 
thereto, or the grantor thereof; and it is not the instrument 
which he has authqgized to be executed. 1 In this respect, the 


the seal which C. Colt, Jr., affixed to each of them (namd), a wafei and a paper, 
without any stamp or impression) might have bun regarded as the t.eal of the 
company, according to the decisions in ^Mill Dam Founder) v Hove}, 21 Pick 
417, and lte}nolds v Glasgow Academy, 6 Dana, 37. 'lhe case of Warner 
v. Mower, 4 Verm. 385, ciled b) the tenant’s counsel, was decided upon a 
statute of Vermont, which authorizes certain corporations to tomey real estate 
by a deed cf their president, sealed wuh Ins seal. The Court, m that case, ad¬ 
mitted that ‘.the form ol the deed, at common law, would not, probably, be con¬ 
sidered good.’"] m 

1 Paley on Agency, 181-183, Bac. Abrulg. Lease*, I. § 10; Cooiqbe’s case, 9 
Co. 11. 77; Lutz v. Linthicum, 8 Peteis, K. 1C5 The reasoning of Lord Ch. 
Baron Gilbert on this subject in Bac. Abridg. Lease*, I. & 1*, (-1 Gwillmi’s Bac. 
Abridg. 14X),) is very full on tins point. “ If one hath powei ” (.a}s be) “by 
virtue of a letter of attome}, to make leases for }eais «ienerajl} by indenture, 
the attorney ought to make^them m the name and stjle of his master, and not in 
Lis own name. For the letter of attorne) gives him no intei e*?t or estate in 
lands, but only an authority to supply the absence of Ins master by standing in 
his stead, which he can no otherwise do than by using liis name, and making 
them just in the Bame manner and style as his master would do if hp were pres¬ 
ent For if he should m&ke them in his own name, though he added also, by 
Virtue of the letter of attorney to him made for that purpose; jet such leases 
seem to be .void, because the indenture, being made in hhf name,*tnust pass the 
interest and lease fVom him, or it can pass it from nobody. It cannot pass it 
from the master immediately, because he is no party; hud it ^utmot pass it from 
the attorney at all, because lie has* nothing in the lands. And then his adding 
"by virtue of the letter of allot net/, will not help ft; because that letter of attorney 
made over no estate or interest in the land to him, and consequently, he cannot, 
by virtue thereof, convey ov^n^ny to another.? ^either cap such interest pass 
from tjps master immediately, W through the attorney; for then the same inden¬ 
ture muBt have this strange effect at one and the same instant, to d^aw out the 
interest from the master to the attorney, avd 'from the attqpiey to the lessee, 
which certaihly it cannot do. And therefore all such leases made in that man- 
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case differs from that of a power coupled with an interest in the 
, property; for, there, the deed of the agent may ooifvey the interest 
rested in him in connection with the power. 1 

§ 151. The same doctrine will apply to cases, where a deed 
is to be made to a person -through the instrumentality o£ his 
agent. The deed must be made to, and in the name of, the 
principal; for if it be made to, and in the name of, the agent, 
although it describes him as agent of the principal, as if it be a 
grant “ to A. B. for, and as agent of, C. D.,” the deed will convey 
nothing to the principal; but it will take effect as a conveyance 
only to the agent himself, although it mgy be a trust for his 
principal. 3 * So, if an agent should in a sealed instrument de¬ 
scribe himself as an agent, and covenant that he himself, or that 
his principal will do a certain thing, and the deed is executed in 
his* own name, he alone will be liable thereon, and the term 
“ agent,” will be deemed a mere descriptio persona . s 

§ 152. But where an act is to be done in pais , or in any other 
manner than by a written instrument, under seal, there, the act 
will be so construed, if it may be, as most effectually to accom¬ 
plish the end required* by the principal; 4 for, where the act may 
take effect, if construed* one way, and will be defeated, if con¬ 
strued another way, Ut res magis valeat , quarn pereat , it will, to 
accomplish the 'intention of the parties, be construed so as to 
give it validity. 5 Thus, if a power of attorney should authorize 
an agent to make a surrender of a copyhold, or to make livery 
of seisin ; and the agent should, in making the surrender or liv- 
£ry, say, I, A. B., as attorney of C. D., or by virtue of a letter of 


ner seem to be absolutely \oicl, and not pood, e\en by estoppel, against the at¬ 
torney ; because they pretend to be made, not in his own name absolutely, but 
in (he name of another, by \irtue of an authority, which is not pursued. See 
also Clarke v. Courtney, 5 Peters, 349, 8$0. 

i Hunt v. Roupnamere’s Adm’r, 2 Mason, R. 244; 8.G 9 Mason, R. 204; 
S. C. 8 Wheat. R 174, 202, 208 ; S. C. 1 Peftrs, R 1; Post, § 164. 

* See 1 Stair, Inst, by Brodie, 3B. 1, tit. 12, § 16; Clarke v. Courtney, 5 Peters, 
R. 819, 349, 850 See Fox w. Frith, 10 Mees. & Weis. 136-. 

> Deming v. Bullitt, 1 Blackf. Ind. R. 241; Adi ». Bain bridge, 1 Mann. 8c 
Grftttff. R- 42; Post, § 450 
4 [See Jsh v Crane, 8 Ohio St R. 535.] 

0 PalSy 08 Agegpy, by Lloyd, 181; Parker v. Kett, 1 Salk. 95; S. C. 12 Mod. 
R 402; Anderson p. Highland Turnpike Co. 16 John. R. 86. 
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attorney from C. D., do surrender) See., 05 do deliver to you seisin 
of such lands (naming them); such an aet will be held valid and 
binding upon the principal, as his own act; because (it is said) 
such acts are only ministerial or transitory acts in pais , the first 
to be done by holding the court-rod* and the last by delivering a 
tjirf or twig; and when the agent does them as an attorney, or 
by virtue of a letter of attorney from the principal, the law pro¬ 
nounces them to be done by the principal himself, and carries 
the possession accordingly. 1 * 3 So, the delivery of a deed by an 
agent for the principal, after its due execution, as the deed of 
the principal, is governed by the same rule; for the delivery 
is an act in pais? The better reason in aU such cases seems 
to be, that as the agent, doing the act, intends ft to be done as 
the act of his principal, his act shall be construed accordingly, 
and *not as his own personal act, upon the maxim already 
stated. 

§ 153. And even in the case of deeds, if the name of the prin¬ 
cipal be properly stated therein, as the grantor, and the seal and 
signature of the principal are affixed thereto, the form of the 
words used in the execution and subscription of the deed by the 
agent will not be material. The true bnd ifest mode in such 
cases undoubtedly is, to sign the name of the principal (“ A. B.”) 
gnd to add, “ by his attorney, C. D.” But it will be sufficient, if 
the signature in such case be, “ For A. B.” (the principal) “ C. 
IX” (the agenf); for, under such circumstances, the order of the 
words is not material, 8 as the deed purports on its face to be the 
oeed of the principal; and the intention is to execute it in his 
name} and as his deed. 4 * * * Indeed, in all cases, where the instru- 


1 Bae. Abridg. Lease » Jor Years , 1, § 10, (4 Bac. Abridg. by Gwillim, 140; 
Com. Dig. Attorney , C. 14; Coombe’s case, 9 Co. K. 77, Parker v. Kelt, 1 Salk. 

95; S. C. 12 Mod. R. 467; Clarke v. Couitney, 5 Peters, 11. 319, 350, 351. 

3 Ibid. * 

J Mussey v. Scott, 7 Cash. 216; Hunter v. Miller, 6 B. hjonroe, 612; Wilburn 
v. Larkin, 3 Blackf. bo ; Martin v. Almond, 25 Missouri, 313 , Doming v. Bullitt, 
1 Blackf. 342. 

4 W^lks v. Back, 2 East, B. 14?; Abbott on Shipp. Part IIL ch. 1, § 2, note (c). 

In this case, the deed purporteato be the deed of M. W. B., and it was ex¬ 

ecuted, having two seals thus, “M. W.” (L* S.) “ for J. B. M. W. (L. S.) ; ” 

ani it was held to be the deed of J B. Mr. Justice Grose said: “ Whether the 

attorney put his* name first or last, cannot affect the validity bf the act done. 
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'meat purports on its fape to be intended to be the deed of the 
principal, and the mode of execution* of it by the agent, however 
irregular and informal, is not repugnant to that purport, it would 
probably be construed to be the deed of the principal, especially 
where the In testimonium clause is, that the principal has thereto 
affixed his seal. 1 * « 

§ 154. But although the rule is thus strict in relation to the 
mode of executing sealed instruments, where, from the objects of 
the instruments, as well as the due technical and legal operation 
of the same, it is essential, that they should be in the name of 
the principal, and under his seal; yet a more liberal exposition is 
allowed in cases of<unsolemn instruments, ajid especially of com¬ 
mercial and maritime contracts, which are usually drawn up in a 
loose and inartificial manner. 2 In such cases, in furtherance of 
the public policy of encouraging trade, if it can, upon the uftiole 
instrument, be collected, that the true object and intent of it 


Mr. Justice Lawrence said • “ Here the bond was executed by W. for, and in 
the name of his principal, and this is distinctly shown by the manner of making 
the signature. Not that even this was necessary to be shown, for if W. had 
sealed and delivered it4n the name of B rf that would have been enough without 
stating that he had so done There is no partici^r form of words required to 
be used, pro\ ided the act be done in the name or the principal/* Mr. Justice 
Le Blanc said: “ I cannot see what difference it can make as to* the order in 
which the names stand. But if, in this case, W., instead of putting the name of 
his principal (B.) had made the execution in his own name only, as‘ W. (L S.),* 
the case might haVe been different.** Query, what Irould have been the effect, 
if the In testimonium i lause had been, “ In testimony whereof the said J. B* 
(the principal), hath hereunto set his seal; and the signature had been ‘ W. 
(L S.) *** ? The whole subject has been discussed with a good deal of learning 
by Mr. Professor Hoffman, m an article in No. 5, of the Americaiv Jurist, p. 


71-81; Medrs v. Morrison, 1 Breese, Illinois R 172; Deming v. Bullitt, 1 Black. 
R. 241, 242. It is to be remarked, that this doctrine, as to the^ manner of the 
execution of a sealed instrument in order to bind the principal, is to be applied 
to the mere liability of the principal at law on the instrument; for there are 
many cases' where, in equity, the principal might be bound to fulfil the contract, 
notwithstanding be was not bound by it at law. Van Reimsdjk » Kane, 1 Gallia. 
R> 680; S. C. 9 Cranch, 153; Devinney ». Reynolds, 1 Watts & Serg. 328; 


MaNaugbten v. Partridge, 11 Ohio R 232 ; Ante, § 148 ; Post, § 162. « 

1 Ibid, and supra, note; Post, § 150. See also*Angp,.Moore, R. 70, pi? 191 ; 
Devinney V. Reynolds, 1 Watts & Serg. 328; Stanton v..Camp, 4 Barbour, Sup. 
Cfc R* S7A. 

4,N, m Mar. Incur. Co. v. De RTo|| 8 Pick. 56, Ante, § 147, note; BelPe. 
Bruen, 1 Howardi^up. Ct. R. 169; Si C. 17 Peters, R. 161. * 
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are to bind the principal and not' to bind the agent, courts 
of justice will adopt that construction of it, however infor¬ 
mally it may be expressed. 1 Thus, where an agent duly au¬ 
thorized, made a promissory note thus: “ I promise to pay J. 
S. or order, &c.,” and signed the note, “ Pro C. D. A. B.; ” it was 
held to be the note of the principal, and not of the agent, al¬ 
though the words were, “ I promise.” 2 So, where A and B 
wrote a note in these words, “ We jointly and severally promise,” 
and signed it A and B for C, it was held to be the note of C, * 
and not of A spid B the agents. 3 So, where the note was, “ I 
promise,” &c., and it was signed by the agent, “ For the Provi¬ 
dence Hat Manufacturing Company,” A. B. (the agent) ; it was 
held to be %note of the company, and not of the agent. 4 So a 
promissory note of a like tenor, .signed by the agent in this man¬ 
ner, “ A. B., agent for C. D.,” has been held to be the note of the 
principal, and not of the agent. 5 So, where a promissory note 
was in these words: “ I, the subscriber, treasurer of the Dorches¬ 
ter Turnpike Corporation, for value received promise, &c. 
and it was signed “ A. B., Treasurer of the* Dorchester Turnpike 
Corporation;” it.was held to be the note of the corporation, and 
not of the treasurer. 6 So, where a note purported to be a promise 
by u The President and Directors ” of a particular corporation, 
and was signed “ A. B., President,” [or J. W., Cashier, 7 ] it was 
held to be the note, not of A. B., but of the corporation. 8 But 

1 Ibid.; Pentz v. Stanton, 10 Wend. R. 271; Mechanics’ Bank of Alexandria 
v Bank of Columbia, 5 Wheat. R. 826; Post, 269, 270, 275,-276, 895-400; 
1 jwnsend v. Hubbard, 4 Hill, N. Y. Rep. 851; Alexander v. Bank of Rutland, 
24 Verm. 227. 

* Long ». Coburn, 11 Maas. R. 5 l. 

8 Pico v. Gove, 22 Pick. R. 158; Post, §§ 275, 276, 395. 

* Emerson v Prov. Hat Manuf. Co. 12 Miss. R. 287. 

* Ballou v. Talbot, 16 Mass R. 461; Despatch Line of Packets v. Bellamy 

Manuf. Qo. 12 New Hanip. R. 229; Roberts v. Button, 14 Verm. 195; Robertson 
v. Pope, 1 Richardson, 501; Campbell v. Baker, 2 Watts, 83. But see, contra, 
DeWitt v. Walton, 5 Selden, 571. * 

6 Matin v. Chandler,* 9 Mass. R. 335. *Se*e Hills v. bannister, 8 Cowen. R. 81; 
Post, § 276; Barker v. Meehan. Fire Ini. Co. 8 Wend. R. 94 ; Mott i». Hicks, 
1 Cowen, R 613; Brockway v. Allen, 17 Wend. R. 40. 

7 Farmers’ Bank v, Troy City Bank, 1 Douglass, 107. 

® Mott». IIii ks, 1 Cowen, R 513. See also Bowen »• Morris, 2 Taunt. 874; 
Shelton v. Darling, 2 Conn. R. 435; Brodfeway v. Alien, 17 Wend. R. 40; Post, 
§ 278 and note, § 27t. 
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if the note had been, “ I, A. B., President of the Corporation 
(naming it) promise to pay, dec.,” it would (it seems)'have been 
deemed to be the personal note of A. B., and not of the corpora¬ 
tion. 1 [And where the note read “ I promise to pay,” die., signed 
** C. N., Pres’t of the Dorchester Avenue Railroad,” it was held to 
bind C. N. personally, although given by authority fpr the benefit 
of the company. 8 ] So, where the agent of a corporation drew a 
bill of exchange upon the president of the corporation, styling 
"him such, and the latter accepted the bill, it was held, that he 
was not personally liable, if he had authority to, accept the bill; 
but the corporation was alone liable. 8 So, where the agents of 

--- * 

1 Barker v. Meehan. Fire Ins. Co. 8 Wend. R. 94. But see Brt*£way v. Allen, 
17 Wend. R. 40; Hills v. Bannister, 8 Cowen, R 31; Post, § 276; Mann v. 
Chandler, 9 Maas. R. 835. It is not easy to reconcile all the cases in the books 
on this subject; although I cannot but think, that the true principle to be deduced 
from them is that stated in the text. See Paley on Agency, by Lloyd, p. 878-885, 
and Bayley on Bills, (2d Amer. edit, from 5th London edit.) by Phillips & Bewail, 
ch. 2, § 7, p. 68-76, (editf 1836,) and notes, ibid; Bowen v. Morns, 2 Taunt. 
374 ; Kennedy v. Gouveia, 3 Bowl & Rjl. 503; Dubois v. Del. & Hudson Canal 
Co. 4 Wend. R. 285. In Pentz v. Stanton, 10 Wend. R. *271, where an agent 
drew a bill for a purchase of goods, on account of his principal, and signed the 
bill A. B., agent, not stating the name of his principal, it was held that he, and 
not his principal, was personally bound by the bill, as drawer. But the principal 
was held liable for the goods, on a count for goods sold and delivered, as the form 
of the hill showed that exclusive credit was not given to the agent There is a 
curious case cited in the Digest, Lib. 14, tit. 3,1. 20, where the question, whether 
an agent, who wrote a letter to a cieditor, stating himself to be agent of^iis prin¬ 
cipal, was personally liable on the contract stated in the letter; and it Was held 
that he was not, as he wrote confessedly as an agent. Fothler, Pand. Lib, 14, tit 
3, n. 2; 1 Domat, B. 1, tit. 16, § 3, art 8. In Dubois v. Del.‘& Hudson Canal 
Co. 4 Wend. R. 285, an agent signed and sealed a contract, “ M. W , agent for 
the Del. & Hudson Canal Co.; ” and it was held, that he was not personally liable 


thereon, aB he was authorized to make the contract, although it was not under the 
seal of the corporation. S. P Randall ». Van Vechten, 9 Johns. R. 60.^ But see 
Hopkins v. Mehaffey, ll Berg. & Rawle, 129; Kean v. Davis, Spencer, R. 426, 
See post, §f 274-278. jp 

* Haverhill Mut Fire Ids. Co. v. Newhall, 1 Allen, (Mhss.) 130. 

® Lazarus v. Shearer, 2 Alabama R. 718, N. S. See also Robertson v. Pope, 
501; Wyman v. Gray, 7 Harris & Johns. 409; Lyman v. Sherwood, 20 
Vaisn. 42. [A charter-party expressed to be “ between P., of the good ship C., 
andiffF., agent for £. WV*£ Son,” to whom the ship was to he addressed, and 
|‘«gned by W. *i tbout any restriction, binds W. personallyi Parker ft^^ppBew, 
1 EL & BL 944*1 
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a corporation, being duly authorized, made a written contract as 
follows: “We hereby agree to sell,” &c., and signed it as agents 
of the corporation, it was held, that they were not personally 
bound thereby; but the corporation was. 1 So, where A, an 
agent duly authorized, wrote on a note, “ by authority from B, I 
hereby guaranty the payment of this note,” and signed in his 
own name, A; it was held to be the guaranty of the principal, 
and not of the agent 2 So where A, an agent, entered into and 
signed an agreement “ as agent for and on behalf of B,” and B 
shortly afterwards wrote on it the word‘s, “ I hereby sanction this 
agreement, and approve of A’s having signed it on my behalf;” 
it was held to be the agreement of B, and that A was not per¬ 
sonally responsible thereon. 3 So, where on a sale of real property 
by.s corporation, a memorandum of the sale was signed by the 
parties, on which it was stated, that the sale was made to A. B., 
the purchaser, and that he and C. D., “ mayor of the corporation, 
on behalf of himself and the lest of the burgesses and common¬ 
alty of the borough of Caermarthen, do mutually agree to per¬ 
form and fulfil, on each of their parts respectively, the conditions 
of sale,” and then came the signature of the purchaser, and of 
“ C. D., mayor;” it was held, that the agreement was that of the 
corporation, and not tha$of the major personally; and that, con¬ 
sequently, the mayor could not sue thereon. 4 So, where in 
articles of agreement the covenants were in the name of a cor¬ 
poration without,mention of any agent, but the instrument was 
sigi .id by the president of the corporation by Ins private name on 
behalf of the corporation, and sealed with his pm ate seal, it was 
held, that he was not personally liable thereon. 5 On the other 
band, unless some agency is apparent on the face of the instru¬ 
ment, it has been not unfrequently held, that the principal is upt 
bound, although the agent had full authority to make the con* 

* Mirny v. Beekman lion Company, 9 Paige, K. 188, E\ans v. Wells, 88 
Wend. R. 825. 

* N. E. Mar. Ins. Co. v. De Wolf, 8 Pick. 56. See Passmore v. Mott, 8 Bins. 

B. 201 ; Pont, §§ 1G0 a, 161, 269, 270, 275, 276, 895-400. * 

9 Spittle v . Lavender, 2 Brod. & Bing R 452. , 

4 Bowen v. Morris, 2 Taunt. 874, 887. See Kennedy r. Gou\cia, 8 Do*. & 
Ryl. 601; Hopkins ». MebafTey, 11 Serg. & Rawle, 129; Me) er v. Barker, 6 
Sian. 228, 281. See Woodes v. Dennett, 9 N. Hump. R, 65; P|>^ §§ 875, 276. 

9 Hopkins v. Mebafley, li Serg. & ltawle, 129, Post, § 278, note. 
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'test 1 Thus, where a wife had full authority to sign notes for 
fiber n usband, and she made a note in her own name, not referring 
to he^husband, either in the body of the note, ot in tlie signature, 
it was held, that the husband was not bound. 8 [So where a bill 
of exchange is drawn by an agent in his own name, it does not 
render his principal liable thereon, although drawn for bis benefit, 
and containing a direction to the drawee to charge the amount 
to the account of the principal. 8 ] So, where A, B, and C made 


1 Ante, § 147, note. 

2 Minardi v. Reed, 7 Wend. R. 68. [But the contrary has recently been held 
in England. Lindas v. Brad well, 5 Com. B. Rep. 583.] 

3 Bank of North America v. Hooper, 6 Gray, 567. Dewey, J., there said: 
“ The consideration of the questions arising in the case of Eastern Railroad v. 
Benedict, 5 Gray, 561, has led to a full examination of the adjudicated cafes upon 
the qgfstion of the right of the principal, or real party in interest, to sue in his 
own name on a written promise made to his agent; and, as connected therewith, 
the liability of the principal to be sued and charged in damages for the breach of 
a contract made by his agent. 

“ To a certain extent, we have found the law to authorize the introduction of 
oral evidence as to the parties in interest, and for the purpose of showing from 
whom the consideration moved, or for whose benefit the promise was mhde. The 
cases cited, and particularly the English cases, are very decisive in favor of the 
exercise of this right in cases of ordinary simple contracts, extending it perhaps 
somewhat further than we should feel authorized to do, without modifying some 
of the views stated in Stackpole v. Arnold, 11 Mass. 27; unless those remarks 
are to be considered as made peculiarly with reference to bills of exchange or 
negotiable promissory notes. While the recent English cases are found *to be 
very strong in favor of the right to charge an unknown principal upon contracts 
made byhis agent, upon oral proof of who is the real party, yet there will be 
found to be a leading distinction taken between cases of commercial paper in the 
form of bills of exchange and negotiable promissory notes, and other simple con* 
tracts — holding that no one but a party to such negotiable paper can be sued for 
the non-payment thereof. Bytes on Bills, (5th edit.) 26. Such is the doctrine of 
Emly v. Lye, 15 East, 7, where it was held that in the case of a bill of exchange* 
drawn by one only, it was not competent to charge others as parties in interest, 


but that the liability was confined to the party who signed the instrument. In 
Beckham e. Drake, 9 M & W. 92, where upon a written contract it was held tha t 
the real jparty in interest might be shown by oral evidence, the court distinctly ex* 
oept negotiable instruments from the application of the rule, Lord Abinger saying; 
* PjW 8 of bills of exchange are quite different in principle.’ ‘ By the law mer- 
eMmt, a chose in action is passed by indorsement, and each party who receives 
the MU is making a contract with the parties upon the face .of it, and with no 


** The American cases will, we think, be found to main tain the doctrine* 







a note as follow*: “ We, the subscribers, jointly and severally, 
promise to pay D, or order, for the Boston^jrJaws Manufactory, 

Pent* v Stanton, 10 Wend. 276, is strong to this point Our own case of Stack- 
pole v. Arnold, 11 Mass 27, was a direct application of this principle That was 
a «uit upon a negotiable note, and the defendant's name was not on the paper; 

6 Gray, 665 The oral evidence offered was however fuff to the point, that the 
person who signed the note was in fact the agent of the defi ndant, and that the 
note was given for the defendant's debt But thg court held that no ac tion could 
bs mnntauud on the note against tlie defendant That case has ever been re¬ 
cognized, c« rtainl) to the extent of its apphiation to negotiable piper, as the law 
of Massachusetts Bedford C onumru ll Ins Co i Covcll 8 Met 44 }, Taber t» 
Cannon, 8 Met 460 If sound, it mi cts the prest »t i aso, and di^cliaigcs tbe pri¬ 
vate estate of Hot ace Grav from all li xlnlitv on the di lft 

“ It is urgt d, for the appcll mts, that that«asc must bi c onsuh ltd as overruled 
bv the late case oi Huntington t Knox, 7 C ush 471 and tspt>< ialtv that it Was 
in conflict with the principles stated bv the touit in the opinion given in that 
case It is tiue that the couit do tin rc recognize and appan utlv fullv ingforse 
the case of Higgins i Senior 8 M & t\ 8J1, and taking tin u marks ot the 
court without reference to the tai»e to which the v wire applied tin v might seem 
to be somewhat at vanatuc with the decision in Ntackpole i Vrnold But the 
case oi Huntington t Knox was the cast of a simple connu t m witting, in refer¬ 
ence to the sale of goods 1 he agent oi the pi nntiil, in nuking a memorandum 
of the contract, and giving a receipt ior mom.) pud on aeioum ot the same, liad 
need his ownmamc exelusivel) , but Im agent) beiug full) proved b) oral evi¬ 
dence, and the inteicst ot the plaintjfl shown as the mvnei ot the article’ sold the 
question was, whether the principal could maintain an action in lus own name, 
and the court decideA that He could, tiling the case of Higgins t Setuoi as a 
direct authority, as it was, for the case of Huntington i Knox for,like that, it 
yn u u action upon a contiact not negotiable Hu adoption ot the language of 
the i n, irt in the case of Higgins v Sentoi, as sound law, was ccitainl> warranted* 
for the purposes to wine hit was applied, but it ou r ht not to be held as going 
futthcr, much less astfVenuliug btaekpole t Arnold without nuv rciueiicc toil,* 
or suggest,on Q t that kind It «\ciih to us that the two cases mav well stand to* 
gethei, appl)ing the law, as stated in each, to its own peculiar tacts 

** We then recur to the’ contract in the pte*cnt case, and find it to be a nego¬ 
tiable draff, drawn b) Joseph Barrel!, in Ins own name, without an) indication 
that he is not tho principal, and pa)able to a third person, who indorsed it to the 
appellants. Tbere.is nothing in the margin or the heading of the draff, that in¬ 
dicates any dther principal tnan Bairell Ilteic is no single* circumstance on the 
ffcce of the paper, which iu ail) wa) connects Horace Gra) oi the Pembroke Iron 
Works with the diaff, unless it be the direction to flit* drawees, to k change the 
same to the account of the Pembroke Iron*\\ orks ’ It has been argued that {bis 
direction indicate! that tho Pembroke Iron Woibs arc the real drawers. J&itno 
■uch inference can properly be drawn from that circumstance Bills art* often 
drhwn by parties on funds of others distinct flrom the drawer, but ^pth whom ar¬ 
rangements have bean made to dischanre such drafts."! * 
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tlu^sum of-and signed the note in their dwn names, with¬ 

out saying “ as ag^ts,” it was held, that they were personally 
bound, and not the corporation. 1 So where A, (an agent,) made 
a promise in the following terms: «* I undertake on behalf of 
Messrs. E. & Co., to pay,” it was held on the face of the paper 
to be the promise of A as agent of the principals, and not as 
himself a principal; and that A urns not liable on the promise 
personally, unless it proved that he had no authority to 
make the contract, or that he exceeded the authonty. 2 * 

[§ 154 a. So, where a written contract, for the building of a 
church edifice was entered into by the defendants as the “ com¬ 
mittee ” of a religious society, and was subscribed by them as 
such, the intent being clearly to bind the corporation as princi¬ 
pal and not the defendants as agents, and the name of the prin¬ 
cipal and the fact of the agency, as well as the want of individ¬ 
ual iltterest by the defendants in the subject-matter of the con¬ 
tract, all appeared on the face of the contract; it was held, that 
these facts might be pleaded in bar of an action upon such con¬ 
tract against the members of the committee individually. 8 ] 

§ 155. The same principles of construction will apply to cases 
where bills are drawn, or accepted, or indorsed by agents. IS? 
from the nature and terms of the instrument, it clearly appears 
.not only that the party is an agent, but that he means to bind 
his principal, and to act for him, and ifot to'draw, accept, or 
indorse the bill on his own account, that construction will be 
adopted, however inartificial maybe the language, in'*further¬ 
ance of the actual intention of the instrument. But, if the 
£erma of the instrument are not thus explicit, although it may 
appear that the party is an agent, he will be deemed to have 
contracted in his personal capacity. 4 * And there is no differ- 


1 Bradlee v. The Boston Glass Manufactory, 16 Pick. 347. This case seems 
distinguishable from that of Bice v. Gove, 22 Pick. R 158, principally in the 
circumstance, that the signatures of A, B, C, did not purport to be as agents. 
See also Savage v. Rix, 9 N Hamp. R. 263; Trask v. Roberts, 1 B. Monroe, 201, 
as to the effect of the words jointly and severally. Post, §§ 275, 276; Ante, 147, 
and note. 

» Dqwnman v. Jones, 7 Queen's Bench, 108. 

* 8 Itetjston «. Camp, 4 Barbour, Sup. Ct R. (N 7.) 274. 

4 jPaley on Agency, by Lloyd, cb. 6, $ 1, p 378-408; Stagkpole ». Arnold, 

ft Mass. & 27, 29; Bedford Com. Ins. Co. v. Corel, 8 Met. 442 ; Leadbitter v. 
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once on this point, whether the instrument be a deed or an un¬ 
sealed contract. 1 Thus, if an agent should execute a deed .in 
bfiiown name, and should thereby, “for sum! on behalf” of his 
principal, covenant, &c.; he would be personally bound thereby, 
and not his principal. 2 So, if an unsealed instrument should 
purport to be a memorandum of agreement between A. B. on 
behalf of C. D., of the one part, and E. F. of the other part, to 
execute a lease of certain premises of phe principal, it would bo 
held to be the contract of the agent, and binding on him person¬ 
ally.® A fortiori , an agent will be held to be personally bound, 
if the name or character of the principal should not appear on 
the instrument; or, if it should appear that no other person than 
himself could be legally bound by it, although he should sign his 
name thereto as agent, or as acting in an official capacity. 4 

§ 156. We shall have occasion, hereafter, to consider some¬ 
what more at large the cases, in which an agent incurs aper- 

Farrow, 5 M & Selw 345* Kennedy tv Gonveia, 3 Dowl & Ryl 503 ; Stevens 
v. IIill, 5 Esp. R 247 ; 2 Kent, Comm. Lcrt 41, pp. 630, 631, (4th edit) ; Tip¬ 
pets 0 . Walker, 4 Mass. R. 595, White v. Skinner, 13 John. R. 807; Ante, § 
154; Post, §§ 269, 275, 27b, Diwnbur) v Ellis, 3 Johns. Can. 70; Hastings v. 
levering, 2 Pick. R 211, 221 , Mills t. Hunt, 20 Wend R 431, Ken hall c. Dun¬ 
lap, 2 bhepley, R 280; Higgius v Senior, 8 Mees & Weis 834, 844 ; Aikin 
v. Bedford, 17 Martin, R. 502; PentzV Stanton, 10 Wend R 271; Eaton v. 
Bell, 5 Barn. & Aid. 34. A similar doctrine seems to pervade the Scottish lav, 
and in its application to particulai cases, has given me to no small diversity of 
opinion See Thompson on Bills ot Exchange, pp 218, 219, (2d edit) 1836; 
Poet, 6 275 a. 

1 Burrell v. Jones, 3 Barn & Aid 47; Iveson v Conmgton, 1 B & Cressw. 

160’ Post, §§ 269, 273-276, 290, Ante, § 154; Pentz v. Stanton, 10 Wend. RJ 
270,271 9 

2 Appleton v. Bmks, 5 East, R 148; Cay bill v. Fit/gerald, 1 Wilson, 28, 58; 
Cass v. Ruddle, 2 Vcm. 280; Norton t>. Herron, Rvan & Mood. R. 229 ; S C. 
1 Car. & Payne, 648 , Tanner v. Christian, 4 Ell & Bl. 591, 29 Eng. Lav & Eq 
B. 108; Kenned) v. Goo.veia, 3 Dowl & Ryl. 503 ; Duvall v. Craig, 2 Wheat. R. 
45; 8 Chitty on Comm. & Manuf. 211, 212; 2 Kent, Comm. Lect. 41, pp. $61, 
362, (4th edit.) ; PoBt, $ 269. 

3 Norton v. Herron, 1 Car. & Payne, 648; S. C. 1 R) an & Mood. R. 229; 
Tanner v. Christian, 4 Eli. & BL 591, 29 Eng. Law & Eq 108; Cooke t>. Wilson, 
38 Id. 861; 1 J. Scott, N. S. 158; Hopkins v. Mebaffey, 11 Scrg. & R. 129; I*ost, 
|§ 269, 270, <74, note. 

4 Norton v. Herron, 1 Car. & Payne, 648; Paloy on Agency, by Dloyd, 386- 
888; Bayley on Rills, by Phillips Sc Sewall, from 5th London edit, eh. 2, § 7, pp- 
78, 78, and notes; Pentz ». .Stanton, 10 Wend. .R. 271; Post, §§ 280-287. 
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Sity,*Cn contract ra&ie end tb< 

^ednfei# ourselves, in this stage* #i$h a few other IHi 
Jammed upoMprittet the for ^ 

ftentar ThusJn a broker ehoald sell goods, %tid diW upon 
#mj' ( B uyer for tbgjtapount, in his ov^ name! in favor of ifr* piin- 
*|roal ? if the bilfsBould be dishonf|jjJ> he would be jieBonally 
liable, unless some special wordfe wwieed in the bill to present 
*t; and this liability would not only extend to third persons, >4jfc 
eVen to Ms principal, although he was known to be a m&e 
agent. For, in such a case, the bill imports, on its face, a per¬ 
sonal liability, as drawer, in favor of all persons, who are, or 
become parties to the bill; and there is nothing in the character 
of an agent, which e*xcludes such personal liability, if he chooses 
voluntarily to incur it in favor of his principal, as well as in favor 
of third persons. 2 So, if a known ageht should draw a bill on 4 
thiH person, in favor of tjie payee, and direct the drau&e to» 
place the amount to the debit of his principal, he would, be per¬ 
sonally liable on the bill to the payee, unless he use other words 
to exclude it. 3 

§ 157. Precisely the same personal liability will attach to an 
agent, who, in his own name, signs a note as maker, or a bill 
drawer, or accepts a bill, or indorses a bill or note generally; fot, 
in such a case, although be is % known agent, the making, or 
accepting, or indorsing of the instrument, is treated as an admis¬ 
sion that it is his personal act, not only in respect to,third per¬ 
sons, bat also in respect to his principal. 4 [Ip a recent case 


f 1 Post, 260, 270, 2^-276; Ahte, §§ 154, 155. 

2 Bayley on Bills, (5th edit) ch. 2, $ 7 , p. 68, Post, § 269; Le Ferre v. LJgyd, 
5 Taunt. 749, May hew v Prince, 11 Mass. R 54; Stackpole r. Arnold, 11 Mass. 
R. 27, 29 , Thompson on Bills of Exchange, pp. 218, 22/, 228, (2d edit. 1836) ; 
Post, § 269. But se4 Sharp v Emmett, 5 Wbart 288. 

8 Leadbitter v. Famnfr, 5 M. & Selw. 345; Bayley on Bills, (5th edit.) ch. 2, 
§ 7, n 46; Eaton v. Bell, 5 Barn. & Aid 84; Post § 269. t " > 

4 Stackpole v. Arnold, 11 Mass. R. 27,29; Goupy v. Harden, 7 Taunt R, 
Leadbitter v. Farrow, 5 M. & Selw. 845; Mabcr v. Massias, 2 W. Bl. 1072; Ls 
Feyre v. Lloyd, 5 Taunt R. 749; Heuback v. Mollman, 2 Duer, 260, Stevens Si 
Hill, 5 Esp. R. 247. But see Kidson v. Dilworth, 5 Price, R 564. In jfespqat to 
thejprincijpal, the ^octrine may, in many cases, require to be qualified; for i|i tdt 
* between Sim and the agent, there was no intention to create a personal liability/ 
If will not arise; Castrique v, Buttigieg, 10 E. F. Moore, 94, before tie Privy 
Xouncil, where it was a*|jt that In Goupy v. Harden, 7 Taunt 159, there is at/ 1 

v “ 1 A * 


Moltoi. Awtwmm, how jbhwotb*. im 

' * . * * * m , v * 
ghtelci^ the Privy Ctftmcii, thes tacts were that B, acting e^|ge«it 

|mJMa1fci. for C, for the purpose of buying and remitting to C, in 
Wty^aad, bilk on England, On account 04 money received by $ 
in Malta. In the course of such agency B purchased bills in 
Malta and indorsed them to C without anyspservatiop *in the 
indorsement It was fetid, that in the absence of any special 
circumstances showing that any liability was Intended by B, be 
dwas not liable to C upon the dishonor of the bills, by the gen¬ 
eral principles of the law merchant. 1 ] 

§ 158. Upon the same ground, where A, the consignee and 
Agent of a ship, entered into an agreement of charter-party with 
the master of the ship; and the agreement stated, that it was 
agreed between the master, of the one part, and A, consignee 
%nd agent of the ship and cargo, on behalf of B, the principal, 
*on the other part; and A signed the agreement m his own 
narile, and not as agent; it was held, that the agent, Jff was 
personally bound by the instrument; lor the agent and master 
dhly were parties to it. 2 So, where an agent, by a writing, 
acknowledged himself to have received goods for his principal, 
and, by the same writing, bound himself to pay for the same at 
, a day certain, he was held personally liable. 8 

§ 159. The doctrine has been carried constructively a step far¬ 
ther ; for, it has been held, that a bill, drawn by the principal 
upon an agent, with the description of his office or agency an¬ 
nexed, and directed to be placed to the accouut of the principal, 
iwil’, if he accepts it generally, bind him personally; and the 
^description will be treated as a mere designation of the person, 
and not as a qualification of his personal liability. 4 [So, whesQfc 

intention to make the agent liable Bee Miles v O liars, 1 Serg & R. 32, Kid* 
son v Dilworth, 5 Prue, K. (04, Post, § 269, Skaip v Emmett, 5 Whart R. 
288. In this last case it was held, that if an agent remits a bill m payment, for 
goods Sold on account of his pnntip&l, and indorses the hill* he does not thereby 
b Ss pm e responsible thereon to his principal, if he received no consftkratkm for 
^^Pfannteemg the bill, and does not expressly undertake to do so. 

1 Castnque v. Buttigieg, 10 E F. Moore, P. C 94. 

* Kennedy v. Gouveia, 3 Dow i Ryt 503; Daley on Agency, by Lloyd, 381,' 

X ; Meyer v. Barker, 6 Btnn R. 228, 234. See Thompson on Bills of Ex- 
ige, 218, 227, 228, (2d edit 1838). t 

» Dyer, R 280 b; Dost, § 269-273. 

4 Tbqmas v. Bishop, 2 Str. R 955, S. C. Cas. Temp. Hard. 1; Bayley on Bills, 
(5tb edit) feh. 2, § 7, note 48, Daley on Agency, by Llojd, cb. 8, § L PP 378 > 
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atrill-oT exchange, purporting to be “forV^fcie received in mi* 
ctoinery supplied to the adventurers in Hayter and Holne Mobre 
\ ^jlines,” was directed to the defendant as an individual, audjta 
wrote across the bill the words u Accepted for the Company, W. 
C., Purser,he wap held personally liable as acceptor, although 
be was not a member of the company, and bad authority as 
purser to accept tjie bill. 1 ] 


■ « 

879. This ease seems to press the doctrine to the utmost limit of the law, if, 
indeed, upon principle, it is Bustainable at all. Post, § 269, note. In Mott v. 
Hicks, 1 Cowen*, R. 513, where the principal made a note payable to an agent, 
(in his, the agent’s, own name,) or order, and the payee indorsed the note “ A. &, 
agent; ” it was held, that the indorsee could not recover personally against A. B. 
on this indorsement, he well knowing all the tacts, and that the instrument was 
merely to give currency to the note. See also Rheinhold v. Deit/ell, 1 Yeates| 
R. ; Miles v. O’Hara, 1 Serg. & Rawle, 32; Kidson o. DHworth, 5 Pricy, R. 
564, 572, 573. See aLo Baj ley on Bills, 2d Amer. from the 5th English edit, by 
Phillips & Sewall, in notes to p. 73, (edit. 1836 ) See Thompson on pills, pp. 
218, 227, 228, (2d edit. 1836). 

[i Mare v. Charles, 84 Eng. Law & Eq. 138. Lord Campbell said: “ I am 
of opinion that the defendant is personally liable as acceptor oi these bills, and I 
come to this conclusion on principle and authority. The bills are drawn on him 
as an individual. In the body of them, to be sure, the consideration is stated to 1 
be for “ machinery supplied the adventurers in Hayter and Holne Moore Mines,* 
The defendant accepts the bills in these words, “ Accepted for the companies. 
William Charles, purser.” Now, I think that this will bear the interpretation 
that, th*e defendant makes himself personally liable as acceptor; and we ought to 
put such% construction on the words as will not make the acceptance ifcid, vt re* 
magis valeat tyiam pereaf. The defcndant*knust be supposed to have known thdt 
the bills would be entirely void unless he made himself personally liable on them^ 
There is nothing like a disclaimer qf personal liability, as might have been the 
case if the words '“per proc .” had been used. It seems to mb to make no differ¬ 
ence that the consideration is for goods supplied to the company. ?his pnly 
shows that the company are the parties ultimately indebted, and that as between 
the defendant and them there was an arrangement that he was to be repaid 
what he might have paid. In that sense he accepts for the company. This case 
falls within the principle of Thomas v. Bishop, which may have been doubted mt ’ 
the othfcr side of the Atlantic, but has always been looked upon as good law hem. 
It is not necessary to say whether we agree with all the observations in Nicboifa 
%. Diamond. The aefgpptance was there*** per proc.” which might have am ou nt ed 
to a disclaimer iff personal liability, if the defendant had not been a numb er of 


the company. We need net decide whether, if such words had been used faett, 
the defendant wpuld have lieen liable.” See also Nichoils v. Diamond, 9 Each.' 
B. IM; Jfif Eng. Law & Eq. R. 408; Owen v. Van Uster, l Eng. Law & Eq. B. 
|P6} *0 C«m. 
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' \ 160. As, on the one hand, we have seen, that agents cannot, 
oidinarily, bind their principals by a written contract under seal, 
je^|pK(|sd in the agent’s own name, 1 and thus give a title to an 
action against them; so on the other hand,* the principal cannot, 
ordinarily, avail himself of such a contract jmder seal, and sue 
the? other contracting party thereon; for it 'is treated as a con¬ 
tract merely between the parties named in it, although one is 
known to be acting in the character of an agent. 2 But even,in 
cases of contracts so made under seal by an agent, there are 
exceptions to the rule; and it does not universally follow, that,* 
although no action lies by, or against, the principal thereon, 
therefore no obligations are created thereby between the prin¬ 
cipal and the other contracting party; for, in many cases, such a 
contract will be collaterally binding on the principal, and create 
an implied obligation on his part to fulfil it^ stipulations^and 
en'fitle him also to corresponding rights against the other con¬ 
tracting party, although the direct remedy for a breach of the 
original contract may be, or must be, exclusively sought by, or 
against the immediate parties thereto. 3 The learned author of a 
very taluable work on Shipping, speaking on this subject, says: 
“ I apprehend, the owners of the ship may be made responsible, 
either by a special e&ction on the case, or by a suit in*eqnity for 
the faithful performance of the stipulations of a charter-party, 
made by the master Under the circumstances before mentioned;” 1 * 
that is^in cases, where the owners have authorized the master 
to enter in the charter-party. If this be so, there catfbe* no rea¬ 
son, w hy the owners should not reciprocally have an action on 
the case, or a bill in equity, to compel the charter^ to fulfil hie 
obligations, under the charter-party. 6 


1 Ante, § 147-154. • " 

9 United States v. I’armele, 1 Paine, Cir. B. 252; Clarke’s Executors v. Wilson, 
& Wash. Cir. R. 560; New England Marine Ins. Company ». Up Wolf, 8 Pick. 
M, 61; Andrews v. Estes, 2 Fairf. R. 267; Clark u. Courtney, 5 PeterspR. 319, 
649, 350; Ante, § 147-154. 

8 Post, §§ 161,162, note, §§ 278,422;«Abbott on Shipmpg, Pt 2, ch. 2, § 5-8, 
(edit. 1829); Id. Pt. 3, ch. 1 , § 2; Id. Pt. 4, eh. 1 , § 5, (mi edit, by Mr. Sergt 
Bhee, 1840.) 

4 Abbott on Shipping, Pt. 2, ch. 2,*§ 5. ' 

8 Post, f$ 422,460, note; 1 Bell, Comm. B. 3, Pi 1, ch. 4, $ 1, pp. 506, 507, 

(5th edif); Id. $ 2, pp. 538-547; Dubois v. Delaware A Hudson jCanal Com- 
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§ 160 a. In respect to written contracts, not under seal, a far 
more liberal doctrine has been established. It is very clear from 
the authorities, that it is not indispensable, in order to bind the 
principal, that such a contract should be executed in the name, 
and as the act, of. the principal. It will be sufficient, if, upon 
the whole instrument, it can be gathered, front the terms thereof, 
that the party describes himself and acts as %gent, and intends 
thereby to bind the‘principal, and not to bind himself. 1 Indeed, 
the doctrine, maintained in the mor® recent authorities, is of a 
'far more comprehensive extent. It is, that i? the agent possesses 
due authority to make a written contract, not*under seal, and he 
makes it in his own name, whether he describes himself to be an 
agent, or not, or, whether the principal be known, or unknown, 
he, the agent, will be liable to be sued, and be entitled to sue 
thereon, and his ^principal also will be liable to be sued, 2 and be 
entitled to sue thereon in all cases, 3 unless from the attendant 
circumstances, it is clearly manifested, that an exclusive credit is 
given to the agent, and it is intended by both parties, that no 
resort shall in any event be had by or against the principal upon 


pany, 4 Wefcd. R. 285. But see Sc hack v Anthony, fcM. A Selw. 573 Thai 
case seems at variance with the doctrihe maintained in Abbott on Shipping, and 
the case of Randall v. Van Vechten, 19* Johns. R 60, and that of Dubois r. Dela¬ 
ware & Hudson Canal Compauj, 4 Wend. R. ^85 It seems to me dilheult to 
support tjtelipetnnc, if the principal is not a part) to the sealed instrument, exe¬ 
cuted by thfrlgent, and jet is bound by its obligations, that an action of assump¬ 
sit is not maintainable against him for a breach of his implied promise to pet form 
the obligations thereof; and, e cunreiso, that he may not maintain a like suit 
against the othdV* contracting party for any breach of the implied obligations on 
his part The decision in Schack v. Anthon), 1 Maule & Selw. 578, is but a dry 
declaration of the. rule, promulgated by the Court without any reasoning in its 
support, and founded on no antecedent authorities. See also Moorsom v. Kymar, 
2 Maule & Selw. 303 ; Post, 273, 277, 278, 294, 422, 450 and note. See also 
Hall v. Baiubndge, 1 Mann. & Grang. 42. 

1 An he, § 147 , btackpolc r. Arnold, 11 Mass. R 27, 29. See also other cases, 
where the doctrine is laid down in this.qualified manner, tited ante, § 147, note; 
Rice c. Gove, 22 Pick. R. 158 ; Daniels v. Burnham, 2 Mill. Louis R 214 ; Min- 
ard v. Reed, 7 Wend. R. 68; Pentz v. Stanton, 10 Wend. R. 271, Spencer w. 
Fidd, 10 Wend. R. 87. 

3 See Liodus v. Brad well, 5 Com. B. Rep* 583. 

S See Phelj* ». Prothero, 32 Eng. Law & Eq. R. 474 ; Huntington v. Knox, 1 
Cush. 874 ; Fuller v. Hooper, 3 Gray, 334. 
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• 

it 1 The doctrine thus asserted, has this title to commendation 
and support, that it not only furnishes a sound rale for the expo¬ 
sition of contracts, but that it proceeds upon a principle of reci¬ 
procity, and gives to the other contracting party, the same rights 
and remedies, against the agent and principal, which they pos¬ 
sess against him. 

§ 161. Admitting, theri, the rale, usually laid down, to be gen¬ 
erally true, that, in order to bind the principal and to make him 
personally liable upon a written contract' made by his agent, or 
to enable the principal to sue or to be sued thereon, it should be 
executed in his own name, and appear to be hi-) own contract; 
yet, it must be equally admitted, that there are many qualifica- 


1 See Dupont v. Mount Pleasant Fern Company, 0 Ru hard-on, 258. This 
more comprehensive doctrine is \erj lull) stated and expounded in Higgins v. 

’Senior, 8 Alecs. & Weis. 834, 84f>, whi< h Will be cited mote at large heiofcftcr, 
(sect. 270:) It is there said. “ There is no doubt, that where such an agree¬ 
ment is made, it is competent to show, that one o> both of the contracting parties 
were agents lor other persons, and acted as sfleh agW»t- m making the contract, 
so as to give the benefit of the oontiaet on the one hand to, and charge with 
liability on the other, the unnamed principals ; ami Alns, whether the agreement 
bo or be not required to be in writing b} the Statute ot Frauds. And this evi¬ 
dence in no way contradicts the written agreement It does not deuy that it*is 
binding on those, whom, on the face of it, it purpmt- to bind , but shows, that it 
also binds another, by reason that the act of the agent, in signing the agreement, 
in pursuance of his authority, is in law the ait of the prim ip il ” See Fort! r. 
Willi ims, 21 How, U. S R 288, Trueman r Lodei, 11 Adolph & E&K 589; 

§$ 269, 270, 272. 273-280, 395—10Q; Nelson r Powell, 3 Dottg. R. 410; 
Thomson v. Davenport, 9 Barn. & Cressw 7S, Ootfnv v Fennell, 10 Barn. 5c 
Creshw. <» 71: Garrett r. Handley, 4 Barn A Cressw 664; Bateinen ». Phillips, 
35 Eas* R. 272; Higgins v Senior, 8 Mees & Weis. 834. 84 4 ; .Tones ». Little- 
dale, 6 Adolph. & Ell 48b; Bcebee r. Robeits, 12 Wend. R. 418; Taintor c. 
Prendergast, 3 Hill, IL 72, 73 ; Inhabitants of Garland r ltci nolds, 2 Applet. R. 
45; Taunton & South Boston Turnpike r Whiting. 10 Mass R 327; Commer¬ 
cial Bank t\ French, 21 Pick 486, 491; Fisher r. Ellis, 3 Pick 322; Fairfield r. 
Adams, 16 Pick. 881; Js’ew England Marina Ins Comp inj r. De Wolf, 8 Pick. 
R. 58, 81, 62. See also 2 Kent, Comm Loot. 41, pp 631, 632. (4th edit.) and 
note (a) ; Hopkins v. Laeouture, 4 Mill, tk >uis R. 66 ; Williams r. Winchester, 
19 Martin, R 24 ; Hyde e Wolf, 4 Mill. Louis. R. 286; guidon r. Whitlock, 1 
Co wen, R. 290; Porter t\ Talcott, 1 Cowen, R Sf>9; Collins r. Butts, ^0 Wend. 
R. 899; Sullivan o. Campbell, 2 Hall, R. 271; American Jurist for January, 
1630, \ol. p. 78-80; Edmond v. Caldwell, 3 Shepldy, R. 840; Smith on Mere. 
Law, pp. 184-136, (8d edit. 1848); Ilieks r. Whitmore, 2 Wend. R. 548; H«tfs 
v. Lynn, 3 Watts, R. 524; Small v. Attwood, 1 Younge, 407,4^. y 

16 * 
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#6x10 df it and exceptions to it, as well established as the rule 
itself. 1 • A few cases may be sufficient in this place, (as the sub- 1 
-ject will necessarily occur in other connections hereafter) 8 to 
illustrate, not only the qualifications and exceptions to the gen¬ 
eral rule as to sealed instruments, but also the more liberal doc¬ 
trine applicable to unsealed instruments. Thus, for example, a 
written contract made by a factor in hiS own name, for the pur¬ 
chase or sale of goods for his principal, will bind the principal, 
and he may sue and be sued thereon, exactly as if he were 
named in it; for it is treated as the contract of the principal, as 
well as that of the agent. 3 [So on a written order to deliver 
property to “ D. A. N., president of the Eastern Railroad Com¬ 
pany,” accepted by the drawee, the company may maintain an 
action in their own natne, the consideration moving from themj] 


* Post, S92-402. 

* Post, 269, 270, 275, 276, 395-400. * , 

3 Ante, § 110; Palev on Agency, by Lloyd, 207, 208; 3 Chitty on Comm, and 
Mariuf. 193, 210, 211 : 1 Boll. Conrtn. §§ 212, 385, 386,408, 409, 416, (4th edit.) ; 
Id. 490, 491, 494, 537, 558, (5th edit.) ; 2 Kent, Comm. Lcct. 41, pp. 622, 624, 
680, (4th edit.); 1 Liverm. Agency, eh. 5, § 1, pp. 214, 217; Atkyns t*. Amber, 
2 Esp. R. 393 ; Paley on Agency, by Llovd, ch. 2, § 2, p. 111. note (3), ch. 4, § 1, 
p."324; Snee v. Prescott, 1 Atk. 218; Morris v. Cleasby, 4 M. & Sclw. 566; 
Allen v. &yers, 3 Pick. 298; Tjftntor v. Prcndcrgast, 3 Hill, R 72; Commercial 
Bank v. French, 21 Pick. R. 486 ; Higgins v. Senior, 8 Mces. & Welt.. 844; Post, 
§ 269-275, 392-402. 

[ 4 Eastern Railroad v. Benediet, 5 Gray, 561. Dewey, J., there said : “ The 
only ground of objection to maintaining the present action it., that the acceptance 
of this order by the defendants created a liability on the same solely in. favor of 
D. A. Neale, and one that could be enfoiced only by an action in his name. 
This is said to result from the nature of the draft accepted by the defendants. It 
is said that the name of the plaintiffs doe-, not appear on the face of the paper, 
as the payees thereof; and that no oral evidence can be properly admitted to 
shokr that they were the real party in interest, and that D. A. Neale was merely 
their agent, contracting in their behalf. 

“ To a certain extent, and under some circumstances, the adjudicated cases seem 
to furnish abundant authority to the point, that where a contract is made with an 
«gent, the principal may sue thereon in his own name. Thus in Skinner t>; 
Stocks, 4 Barn. & Aid. 437, it was held that an action might be maintained either 
in the name of the person with.whom the contract was made, or in the name of 
the party really in interest. In Sims v. Bond, 5 Barn. & Ad. 393? and 2 Nev. & 
Man. 614, Lord Chief Justice Denman says: ‘ It is a well established rule of 
*• law, that where a contract, not under seal, is made with an agent in his own 
name), for an undisclosed principal, either the agent or the principal may sue 
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So, if an agent should procure a policy of insurance in his own 
name, for the benefit of his principal, the agent, as well as the 


upon it; the defendant, in the latter Case,\)eing entitled to be placed ill the Mime 
situation, at the time of the disclosure of the real principal, as if the agent had 
been the contracting party.* In Paley on Agency, (3d Amer. ed.) 824, we find 
the same principle stated, that the principal may sue in hi* own naihe to enforce 
rights acquired by his agent in a course of dealing in his behalf. Angell & Ames 
on Carp. § 316, is Jo the same effect. 

“ We may assume it to be quite clear and well supported by authority, that in 
the case of oral contracts the principal may sue in his own name upon a contract 
made with his agent. It is equally well settled that the same rule applies to ca^es 
of sales by written bills, or other memoranda made In the agent, U'ing his own 
name, and disclosing no principal. Huntington v. Kuo\, 7 Cush. 3 71; Edwards 
«. Golding, 20 Verm. V ); Hubbert ». Boiden, 6 Whart. 7D , Salmon Falls Manuf. 
Co. r. Goddard, 14 How. 454, 4a5. In Wilson i. llart, 7 Taunt. 200, Park, J., 
says, ‘It is the constant course to show hv parol evidence whether a contracting 
party is agent or principal.’ In Potter r. Yale College, M Coun. 60, Chief Jus¬ 
tice Hosmer says, 4 1 admit the principle, that where an agrt ement is. made with 
an agent, for the sole and exclusive benefit ot hi* principal, the principal has the 
legal interest’ 

*• In the case of Beckham v. Drake, 9 M. &. W 79. this subject was much consid¬ 
ered in the scry full arguments ot the counsel, as well as in the several opinions 
given by the members ot the court; and the result was, that it was held, that the 
parties real!) contracting are the parties to mic in a mart of justice, although the 
contract be in the name of another, and that tlii- rule was to be applied not only 
to oral contracts, but to cases ot ordiiiary^nercantile contracts in writing. Parke, 
B., Bays: 4 The ease of bills of exchange is an cm eption. which stands upon the 
lav .icrchant; and promissory notes another, for they are jflaced on the same 
foot ug by the statute of Anne.’ 9 M. it W. 96. 

. 41 It is unnecessary, in the present case, to decide whether, upon a mere naked 
written promise, made with one person, without any reference-in the instrument 
to an a T eney, the action, upon proof of such agency in fact, might be maintained 
iu the name of the principal. We arc aware that it is contended that the prom¬ 
ise is directly and exclusively a promise to I). A. Neale, and that the addition of 
‘president of the Eastern Railroad Company’ must be Vejected as merely 
deserwtio persotur. But this position, we think, is not maintainable. This writ¬ 
ten instrument may properly be held to disclose an agency, and to indicate 
enough to authorize an action in behalf of the railroad company, upon actual 
proof that the bargain was made on their account. 

“ The case of Commercial Bank v. French, 21 Pick. 486, strongly illustrates and 
sustains this view. That was an action on a promise to pay 4 the cashier of the 
Commercial Bank; ’ and the objection taken wa 9 , that the action oouhl only be 
maintained in the name of the cashier. But it was held, that such description 
sufficiently indicated the contract to be one in which tin bank was the party in 
interest and authorized to maintain the action in its owi name. It is true that 
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principal, 1 may sue thereon; for it is treated properly as a con- 

_ • __ 

» 

the promise was there made ‘ to the cashier,’ and not to * A. B., cashier of the 
Commercial Bank; ’ and tome importance was given, in the opinion, to that cir¬ 
cumstance ; hut the principle upon which the opinipn was based would equally 
have applied to the ease of a promise to ‘ A. B., cashier,’ &c. It was said by the 
court: ‘ The principle is, that the promise must be understood according to the 
intention of the parties. If in truth* it be an undertaking to the corporation, 
whether by a right or a wrong name, whether the name of the corporation or 
some qf its officer? be used, it should be declared on and treated as a promise to 
the corporation.' 21 Pick. 490, 491. 

“In Pigott v. Thompson, 3 Bos. & Pul. 141, where commissioners for draining 
certain lands were authorized to receive tolls, and the defendant had agreed in 
writing to pay * to the treasurer of the commissioners ’ certain tolls, it was held, 
that the action was properly brought in the name of the commissioners. 

“In the case of Trustees of Ministerial & Stliool Fund^p Levant »>. Parks, 1 
Fairf. 441, it was held, that a note of hand, made payable to an individual aa 
treasurer of a corporation, might properlv be sued in the name of the corpora¬ 
tion ; and in State v. Boies, 2 Fairf. 474, it was held, thd action was properly 
brought in the name of the State of Maine upon a note given ‘ to James Irish, 
land-agent of Maine.' In the case of Garland r. Reynolds, 20 Maine, 45, which 
was aq action brought upon a note given ‘to Enoch Huntington, treasurer of the 
committee of the surplus revenue,’ it was held, that the action might be main¬ 
tained in the name of the town for which the committee were acting. 

“In Vermont Central Railroad r. Clajes, 21 Verm. 30, an action jipon a note 
of hand, payable to ‘the Commissioners of the Vermont Central Railroad Com¬ 
pany,’ the consideration of which was ^subscription for shares in that < ompariy, 
was maintained in the name of the company, to whom the note fend Lien deliv¬ 
ered by the comn^bioncrs. And iti Rutland & Builington Railroad r Cole, 24 
Verm. 33, upon a note of band payable ‘ to the order of Samuel Ilen-ffiaw, 
treasurer,’ &e., it appearing by other evidence that Henshaw was treasurer of 
the corporation, and that the t onsideration of the promise proceeded from the 
corporation, action was held well brought by them. 

“ The defendants have referred to the case qf Moss r. Livingston, 4 Comst. 208, 
as adverse to the maintenance of the present action. That was an action bt ought 
by an indorsee ot bill of exchange accepted by ‘ John- R. Livingston, president 
of llosendale Manufacturing Company,’ and be was held personally liable. Many 
cases will be found ot that character; and in reference to negotiable instruments, 
the doctrine seems to be maintained by numerous adjudications, that, in such 
cases, for the purpose of charging the party who has thus signed his own name, 
the addition of ‘ treasurer ’ may be rejected as mere descriptio persona. That 
case is not however a parallel one with the present*, as* here no third party is 
sought to be charged, and the onlj inquiry is, whether enough appears u{K>n the 
face qf the instrument to authorize the real party in interest, upon fully showing 
that interest, to sue in his Own name. 

t 

> Bat see Finney v. Bedford Commercial Ins. Co. 8 Met 348, 
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tract, to which the principal as well as the agent is a party. 1 


“ That the corporation may be held liable upon a note signed by * G. L. Chand¬ 
ler, treasurer of the Dorchester Turnpike Corporation,’ upon its appearing that 
it was the. real contract of the corporation, was the dcctrine of our own fase of 
Mann t>. Chandler, S> Mass. 33G; The cases of Gihnoie v. Pope, 5 Mass. 491, and* 
Taunton & South Boston Turnpike v. Whiting, 10 Mas* 327, in both of which 
this court held that an action miglg be maintained by a corporation upon a writ¬ 
ten contract promising to pay their agent, are more directly in point; a 1 * they are 
cases where the question arose upon the light of the plaintiffs to sue upon the 
contract, which is the present case. 

“ More reliance was placed by the defendant', upon the c;i '0 of Stai kpole v Ar¬ 
nold, 11 Mass. 27. The notes, the subject of that at tion, were sign* d b) Jiebodee 
Cook, some by his own name, and one by the name of Cook & Foster, a house in 
which he was a partner ; and contained on their f.v e no allusion to John Arnold, 
the defendant, as a principal, nor am thing iudicatirig an agenev in lii' behalf. 
They were negotiable notes, as appears In a rctuiiein e to the tiles in that ease, 
although not so stated in the printed report. It was an attempt to t barge a third 
party whose name did not appear in the instrument Tin question was as to the 
competent*) of oral evidence to show that the notes wire given f<>t premiums on 
policies of insurance, procured at the request ant for the use of the defendant, 
on property belonging to him, and that the part) signing the notes acted as 
agent of the defendant meicly. The objection taken, and sustained by the 
court, was, that oral testimony could not be teamed to eoiitiol and vary the 
written contract, so as to make them the notes of Arnold. The iuh of law was 
stated to be that 1 no person, in making a contract, is considered to bq, the agent 


of another, unless he stipulates for his principal In name, stating his agenc) in 


1 Ante, §§ 109, 111 ; Post, §§ 272, 392-40‘4; 3 C’hittv on Comm, and Manuf. 
201 tVolfl v. llorncastle, 1 Bos. & Pull. 32J ; Liu ena r. Crawford, 3 Bos. & 
Pull 98; De Vigtiier v. Swanson, 1 Bos. A l’ull. .till, n., Bell r Gilson, 1 Bos. 
& Pull. 3t5; 2 Kent, Comm. Loot. 41, pp. 0.10, o31, (itb edit); Paley on 
Agency, by Llo)d, 21, 22; Marsh, on Jnsur. B. 1, eh. 8, § 3, pp. 311,312, (2d 
edit) ; ' Chitty on Comm, and Manuf. eh. 3, p. 212. In the ease of the United 
States v. Pannole, 1 Paine’s Cir. U. 232, Mr. Justice Livingston admitted, that 
the principal might sue, in ease of a written contract of his fa< toi. But, a/'/u- 
endo , he expressed a doubt, whether he could sue on the instrument itself, as one 
to which he was apai*y. His language was: “But the court does not know, 
that such suit, (by the principal,) was ever sustained on the contract itself, when 
one in writing took place betwecu the factor and vendor, iu which the name of 
the principal did not appear. What use might be* made of such a paper as evi¬ 
dence, is one thing. But, that a suit can be brought upon it in the name of any 
but a party to it, has not been shown ; ’nor is it believed .that such is the law.” 
The doctrine, however, which is here doubted by the learned Judge, is now very 
•firaaly established, as may be abundantly seen in the authorities cited; Ante, 
§ 160 o, note, and post, § 270, note, § 278. And see Hun ingtou r. Knox, 7 Cush. 
87ft; McDonald v. Bear Kiver Co. 13 California, 285. 
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So, if the master of a ship, by a written contract in his own 
name, should contract for or order repairs, the owner may he 
sued therefor, as well as the mast^; and the contract will be 
treated as the several contract of each. 1 So, a bottomry bond, 
properly entered into by the master of the ship, in his own name, 
will bind the owner; and a charter-party, made by the master 
in his own name, or a bill of lading # signed m his own name, in 
the usual course of the employment of ■yie ship, will land the 
owner. 2 It is true, that, from a technical principle of the com¬ 
mon law, the owner cannot be sued directly on a bottomry bond 
or a charter-party executed by tbe master under seal; bt cause it 
•is not the deed of the owner. 3 But, the owner is, ne\trthelees, 


the instrument wlmh he signs’ It wis fuither stated that no person could be 
charged as the maker of anv wntten (on tract signed bj anothci, unless the signer 
professed to act bj piocuiation ot authont),and stated the name of the principal 
ou whose behalf he made his signature, 11 Mass. 29. This last position must be 
taken with some quahfic ation 

“ But the dot trine of bt.u kpolo t Arnold is not to be applied to tins case, for 
two reasons 1st Because’ that was a case of a naked signature of the name of 
the party signing, without an}, even the slightest, indication that it wis made in 
behalf of another p< rson 2 It was a negotiable ptoumsory note, as to whit h a 
distinc tiompic vails in the mtroduc tion of oral evidence to show a paitv in interest 
whose name is not diNclosed on the face of the note Wc have no 1 o inoij to sup¬ 
pose that the couit, in the opinion given m that case, intended to ovtiiule their 
own previous decisions m the casas of Gilmore v Pope, and Taunton & South 
Boston Turnpike t> Whiting, aliove reftried to 

“Looking at the present case in reference to the weight of luduial authority, 
and full} conceding that there has not hern an entire uniformity ot the Authori¬ 
ties as to the point now in is«.ue, we have < omc to the opinion that, m a c ase like 
the present, of an instrument not negotiable^ given in the form in wlmh this is, 
the plaintiffs, the real partn s in interest, may maintain an action thereon in their 
own name ”] 

1 Abbott on Shipp Pt 2, eh S, § 1-3, (edit 1829); Ante, § 116; Post, 

§ 294, James v. Bixby, 11 Mass 36, 37, Ingersoll v. Van Bokkchn, 7 Cowen, 
R. 670 

* Abbott on Shipp Pt 2, eh 2,^1, 2, 3, 6-8, (edit 1829), Ante, § 116-119; 

8 Kent, Comm Lee' 46, p 161-108, (4th edit), 1 Bell, Comm § 440-466, 
(4th edit), 1 Bell, Comm B 3, Pt 1, ch 4, § 1, pp 506, 607, (5th edit) 

3 Ante, §116, Abbott on Shipp Pt. § eh 2, § r >, Blood v Goodrich, 9 Wend. 
R* 88; 1 Lnerjn on Agency ch 2, § 3, pp 85, 86, (edit 1818); 3 Kent,Comnt. 
Left. 46, pp 162, 103, (4th edit) , 1 Bell, Comm § 482, (4th edit), Id p. 689? 
(5th edit.) ,• Gardner v Lachlan, 8 Sim. R 126, 128; Meyer t>. Barker, 6 Binn. 1 
234) Pickering v. Holt, 6 Green 1. R. 160. 
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bound by it; and all the obligations and covenants contained in 
it are binding on him, although the form of the remedy against 
him may be different from what it is against the master. 1 It is 
not improbable that this liability of the principal was suggested 
by, if not derived from, the Edicts of the Roman Praetor, respect* 
'ing the exercitorial action and institonal action, which we have 
already had occasion to consider. 2 

§ 162. The true principle, however, upon which all these cases 
stand, undoubtedly is, that the principal authorizes the ageut to 
contract in his own name, anc^thereby to bind the principal also; 
and then the common law actin^ipon the intention of the par¬ 
ties, makes the party who would be ultimately liable, immedi¬ 
ately liable to the other, whenoxcr its forms of proceeding will 
enable it to do so. 3 In'this respect, there is a strong analogy to 
the jurisdiction exercised by Courts of Equity, in cases of assign¬ 
ment of clioses in action, where the debtor is made directly liable 
to the assignee, although’he might not be so at law. The gen¬ 
eral interests of trade and commerce r*vjuire this expansion of 
the law of agency; and the Edicts of the Prietor, were unques¬ 
tionably founded on this, as a matter of public policy: Facilius 
hoc iu Mt'nislro, quam Jnstitorr. admit (< nthtm propttr lit Hit (item; 
Dice ml urn tamen erit eo usque prodneemhm utihtutun mivigan - 
tium. 1 Indeed, it may be asserted, as a general rule, that in all 
cases, where an agent has contracted within the sphere of his 
ageqpy, and the principal is not by the form of the contract 
bound at law, a Court of Equity will enforce it against the prin¬ 
cipal, upon principles ex cequo et bono 


1 Abbott on Shipp. Pt. 2, eh. 2,*§ 5. (edit. 1829). Id. Ft. S. eh. 1, § 2. But 
sec 1 Lixcrm. on Agcnc), 294-296, (edit. 1818), SchaVL v. Antbon), 1 M Sc 
Selw. 578; Leslie v. Wilson, 3 Brod. is. Bing. It. 171; 1 Bell, Comm. B. 3, l’t. 1, 
ch. 4, § 1, pp. 506,507, (5th edit.); Ante, § 160; Post, §§ 162, 278, 294,422,450, 
note. 

( 8 Ante, §§ 86; U6, 117,122; Post, § 163 ; Abltott on Shipp. Pt 2, chr. 2, § 3, 
11; Id. Pu 8, ch. 1, § 2, (edit. 1829); Dubois v. Del. & Hudson Canal Co. 4 
WcnflPR. 285; Rindall p. Van Vechten, 19 Johns. It. >0. 

3 See Abbott on Shipp. Pt. 2, ch. 2, § 5-8, (edit. 1829) ; Id. Pt. 3, ch. 1, § 2 ; 

Higgins w.^enior, 8'Moes. & Weis. It 834, 844; Ante, $ 160 a, and note , Post, 
$ 270 and note. . 

4 Pig. Lib. 14, tit 1,1.1,§ 6. • 

9 Clark’s Lx’ors v. Van Reimadyk, 9 Cranch, R. 158; Abbott on Shipp. Pt. 2 ; 
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„ § 163. The Roman law Beems, however, in some of its juridical 
regulations, to have proceeded upon principles somewhat differ¬ 
ent from ours, as to actions by and against parties contracting 
through the instrumentality of agents. In general, the principal, 
although, bound by the ac| of his agent, was not personally and 
directly liable to the ottyer contracting party, nor could he en¬ 
force the contract against the latter. 1 The only direct remedy 
(Actio Directa) was between the immediate parties to the 
contract; that is, the agent and the other contractor. Thus 
Pothier states it as the undoubted rule (and he is confirmed by 
other civilians); Ex contractu f^rocuratoris, actio rcgulariter pro - 
curatori et adversus procuratorem quceritur; non autem Domino , 
aut adversus Dominum? There were exceptions to the rule, as 
has been before intimated ; but they were principally introduced 
by the Praetor, as a’matter of equity, and hence called Actioncs 
Utiles, in which the contract of an agent would be enforced 
against his principal; as, for example, in cases of exercitors or 
owners of ships, by the Actio Exercitoria , and in other agencies 
of a common nature in trade, such as the Actio Institoria against 
shop-keepers, and others acting through agents, ( Institores or IVo- 


~ i 


ch. 2, § 5, (edit. 1829) ; Id. Pt. 3, ch. 1, § 2 ; Ante, § 160, note ; Dubois r. Dela¬ 
ware & IIud»on Canal Comp. 4 Wend R. 285. It seem*, that in Louisiana, a 
power executed by the agent in his own name, will bind his prim ipal, when he 
acts in the business intrusted to him, and according to the power conferred; for 
in that law the liability of the principal depends upon the act done, not upon the 
form in which it has been executed. The only difference in that law is, that 
where the agent contracts in his own name he adds his own personal responsibil¬ 
ity to that of the person who has empowered him. Hopkins v. Lacouture, 4 
Louisiana 11. 64 ; Iljde r. Wolff, 4 Louisiana R. 234. This seems also to be the 
rule of the foreign continental law; and Pothier lays it down as cleaily the law 
of France. Pothier on Oblig. n. 82, 448; 2 Erne rig. on Assur. ch. 4, § 12, p. 
465-467. It was also clearly the doctrine of the Roman law, in which, in such 
tases, the Actio Utilis Institoria was allowed against the principal, and the Actio 
Exercitoria, against the owner, which are analogous to our Aits in Equity. 
Pothier on Oblig. n. 82, 447, 448 ; Dig. Lib. 14, tit. 3,1. 8, § 17 ; Pothier, Pand. 
Lib. 14, tit. 3, n. 17,18 ; Dig. Lib. 14, tit 1,1. 1, § 7-9 and 12; Pothier,#and. 
Lib. 14^ tit 1, n 9-18; 2 Kent, Comm. Lect. 41, p. 630, note (d,) ^th edit); 
Ante, § 160; P,03t, § 163, not*, §§ 278, 422, 450. 9 

A 1 Post, §§ 261, 27], 425, 426. 

w*Potbier, Pand. Lib. 8, tit.#, n. 9,10; 1 Stair, Inst by Brodie, B. 1, tit. 12, 
116; Ersk. Inst B. 3, tit 8, § 48. *•' * 
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ratores ,) in favor of commerce. 1 And it would seem, that in the 
modern nations recognizing the civil law as the basis of their 
jurisprudence, the like action {Actio Uti/is) will generally lie by 
or against the principal upon the contract of his agent; and that 
it is competent for the agent to contract in his own name di¬ 
rectly, or in the name ot his principal Only. Such, certainly, is 
the law in Scotland and in France. 2 In cafees of this sort, where 
the agent contracts in the name of his principal, having due au¬ 
thority. the principal i*. directly bound, and the agem is not (in 
general) personalty liable. But if the agent makes the contract 
• for his principal in his own name, he incur*, a personal responsi¬ 
bility, although there is an accessorial obligation on the part of 
the principal. 8 

§ 101. Hitherto, for the most part we have been considering 
cases of pure agency, where the authority is unclothed with any 
real or apparent interest in the property itself. But where the 
authority is 'oupletl with an interest in the property itsc If, 1 here 
(as we hstve seen) 1 the authority over u may be, and, in gen¬ 
eral, properly is, executed in the name of the agent himself, and 


» Krsk. list B. .1, tit 3. ^ 13, if.; 1 Stan, Inst. B. 1, tit 1 *2, St* 1*., 18, 19. 
Pothicr, Panel. Lib. 8, tit. 8, n 1, 2, f>, 9, and in, ami note ibid. (3_) ; l'otbicr on 
Oblig. n. s2, 4 18- ISO , Auto, Jj 11 7. 

3 1 Stair, Inst, bv Btuclic, B. 1. tit 12, § It!, Pothicr on Olffg. it 117, 1 IS ; 
Id. i 71.82. Pothicr on Oblig (b\ L\an*,) n. s’, speakum on this subject, 
88)“ • ‘ We oonhaot thioimh the iniuistn of anothci, not only ’alien a person 
merely lends us his mimstiy, In eontr.u tin*; in our nofte, and not in his own, as 
when we contract 1 >\ the mimstiy of a tutor, curator, agent, Ac., in their quality 
:*» Midi. We are also deemed to contract by the ministry of another, though he 
contracts himself in his own name, when he contia. ts in relation to the alters 
which we luwe committed to hi* management; for we are supposed to hue 
adopted and approved, beforehand, of all the contracts which ho may make 
respecting the affairs committed to him, as if wc had contracted oursehos, and 
are In Id to havte acceded to’all the obligations resulting therefrom. Upon this 
principle is founded the Actio Excrcitoria, which those, who have contracted 
with the master of a ship for matters relative to the conduct of such ship, have 
against the proprietor, who has appointed the master. T’pon the same principle 
is founded the Actio Institoria, which those, who have cintruded with the nnu- 
ager of a commercial concern, or a manufactory, have against the employer, (le 
commettdiit,) and ihe Actio Utilis Institoria, which relates to contracts made with, 
a manager of any other kind." Post, § 271. 

3 Pothicr on Oblig. n. 447-449 

4 Ante, § 150; Post, §§ 899, 400. 
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not in that of the principal. Perhaps some of the cases of 
factors, and masters of ships, and insurance agents, may be 
explained upon this broad principlef; for they are in some 
cases clothed with a legal interest in the property, or the con¬ 
tract. 1 ' Thus, if the principal has clothed a factor with the legal 
title to the property, subject to his own equitable ownership, or 
has authorized the factor to sell it in his own name, there cannot 
be a doubt that he may so sell it; and the legal title will pass to 
the purchaser. 2 The master of a ship, too, who sells the ship or 
cargo, or a part thereof, in a case of necessity, generally sells it 
in his own name, and is presumed to be clothed with this super¬ 
induced authority in such extremities, by virtue of his office.* 
But the more common cases in which the principle is applied, 
are, where there is an authority coupled with an interest in mort¬ 
gages and other conveyances of real or personal property to the 
grantee, in which is also contained an authority to the grantee 
to sefl the property under certain circumstances. In such cases, 
the legal estate in the property being in the grantee, hr is at lib¬ 
erty to soft it in his own name, and to confer thereby, under the 
circumstances contemplated by the conveyance, an absolute title 
to the purchaser. 4 But, where no interest whatever in the prop¬ 
erty is conveyed to the grantee of the authority, although the in¬ 
strument is designed to be a security for debts due to him, the 
sale by the grantee, to bind the principal, must be in his name, 
and not in that of the grantee.' 

§ 165. In the next^place, let us consider, what in other respects 
.will be held to be a good execution of the authority. And here 
it may be laid down as a general rule, that, in order to bind the 
principal, (supposing the instrument to be in other respects prop- 

1 Ante, §§ 116, 130, 161 ; Post, §§ 2^8, 298, 299, 399-401. 

2 Post, §§ 397, 400, 401 ; Pah*) on Aponey, by Lloyd, Pt. 1, oh. 8, § 5, pp. 207, 
208 ; Pt. 2, oh. 3, § 5, pp. 288, 289; Coates v. Lewes, 1 Camp. R. 444 ; Baring v . 
Come, 2 Barn. & Aid 137; 3 Cbitty on Comm, and Manyf. ch. 8, pp 205, 206 ; 
Martini i>. Coles, 1 M. & Selw. 140, 147 ; Pickering v. Busk, 15 East, 88. 

. * 3 The Gratitudine, 8 Rob. 257 -268 ; The Schr. Tilton, 5 Mason, R 481 ; Ante, 
116-118. 

0 4 See Hunt r Rousmaniere’s Adrn’or, 2 Mason, R. 244; S. C. 3 Mason, R. 
294 ; 8 Wheat. R. 174; S. C. 1 Peters, R. 1,18; Ante, § 150; Post, §§ 899, 
400. 
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erly executed,) the act done must be within the scope of the au¬ 
thority committed to the agent. 1 In other words, his authority 
or commission must be punctiliously and properly* pursued; and 
its limitations and extent duly observed, although a circumstan¬ 
tial variance in its execution will not defeat it. 2 If the act varies 
substantially (and not merely in form) from the authority or com¬ 
mission in its nature, or extent, or degree, it is void, as to the 
principal, and does not bind him.' 3 [And where the agent of a 
corporation was authorized to bonrovv money fro u a bank, and 
to execute the note of the corporation therefor, and he borrowed 
the money accordingly, but executed a bond therefor under the 
seal of the corporation, it was held that he did not pursue his 
authority, and that his act was not binding on his principal. 4 ] 
Of course, this doctrine is to be taken with an exception of the 
cases of a general authority, where there are secret instructions 
limiting it, to which our attention has been already directed. 5 6 
Thus, for example, if an agent e authorized to do an act upon 
condition, and he does it absolutely ; or. virf rersd, if he is au¬ 
thorized to do an act absolutely, and he ext cutes it upon condi¬ 
tion,— in such eases the act will not bind the principal.*' On the 
other hand, if a general discretion is reposed, the aet of the 
agent, however indiscreet, becomes obligatory, unless, indeed, 
there is such gross miseonduet, a a amounts to a fraud upon the 
principal, and that misconduct is known to the person contracting 
with the agent. 7 

Kith But the question may often arise, whether an act is 
wholly void, or not, when the agent does more than he is author¬ 
ized to do, or less than he is authorized to do. There are somo 


1 Ante. § 120-133. 

8 Com. Dig. Attu> ney, C. 1."); North Ri\er Hank r. Ay mar, 8 Hill, 11. 262; 
Nixon v. Hyscrott, 5 John. It. 58 ; Hatty t\ Cardwell, 2 John. It -is. 

a Com. Dig. Attorney, C. 11, 14, 15 ; North ltiu*r Hank v. Ay mar, 8 1HH, R. 
262; Nixon r. liyaerott, 5 John. it. 58; Hatty' i>. Carswell, 2 John. It. 48. 

4 Mayor and Aldermen of Little Roek r. State Hank, 3 Arkansas It. 227. 

5 Ante, §§ 73, 126-133 ; Potliier on Oblig. u. 79; T ‘iulesinanV Bank t’. Astor, 
11 Wend. EL 87. 

6 Co. Lift. 258 b; Palev on Agency, by IJoyd, 29; Com. Dig. Attorn* y. V. 13, 
14; Howard v. Baillie, 2 II. Rl. 623. 

7 1 Liverm. on Agency, cb. 8, § 1, pp. 96, 97, (edit. lsl8); Ante. §§ T3, 1?'- 
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distinctions on this subject, which deserve to be examined, not 
because they present any diversity in the general principle, but 
because they* present some diversity in *the application of it. 
Lord Coke has laid down the rule m the following terms: 
“Regularly, it is true that, where a man doth less than the 
commandment or authority committed unto him, there, the com¬ 
mandment or authority being not pursued, the act is void And, 
where a man doeth that, which he is authorized to do, and more, 
there it is good for that, which is warranted, ind void lor the 
rest. Yet both these rules ha\e divers exceptions and limita¬ 
tions.” 1 And Lord Coke is well warranted in su$jg< sting, that 
there are exceptions and limitations Where there is a complete 
execution of the authority, and something ex abundanti is added, 
which is improper, tin re the execution is good, and tin rxress 
only is void. But wheie there is not a complete execution of a 
powei, or where the boundaries between the excess and the 
rightful execution are not distinguishable, theie the whole will 
be void. 2 

k 167. Some illustrations of this doctrine rnav, perhaps, be 
useful. Thus, if a mm lias i power to settle a jointure u^on 
his wife for life, and lie should rxictile it by an appointnu ut lor 
ninety-nine years, if sin should so long li\«, even if it would be 
a void execution of the power at Jaw, it would Ik* upheld m 
equity jtro tnnto. Pen in ‘•m h a c isc hr h is done Jess than his 
power, and the boundaries au char md di^tingiiishahh ; for if 
the wife should outlivo the nun ty-mne jrars, tin estate, lor the 
residue of her life, would be* undisposed oi 1 * * * So, if the power 
were to lease for twenty-one y< ars, and the party should make a 
lease for forty years, it would be a good execution oi the power 
in equity, although not at law, for the twenty-one years, and void 

1 Co Litt 2 >s x, Com Dig ittornfii/, C 1>, Pali \ on \g»no, b\ blojd 

179, and note (n ) 1 Liscini on Agent), ch 5, ^ 1, pp 9«, 101, 102 (idit. 

1818) 

2 Haig noli (20 2 ) to ( o I.itt 2 >8 a, Alevindei » Yhxander, 2 \es 644 , 

Com Dig Altaiiui/, C 1), 1 Lmitn on Agent), ih 5, § 1, pp 101, 102 , (edit 

1818 ) Mi Segden, in his woih on Powcis,has consult ri d this sultji< t at laige, 

with reference i > pmu is of appointment and tin. i xtculion of powus under the 

Statute of Uses s, c Sugdt n on Powei s, (Id ( d,t ) ch 5, per tot, and e«ipe( lally 
§§ 7 and 8 of the sum chaptt r Id < h f>, ^ 7 and 8, (6th edit ) p 473-406. 

* Alexander v Aletandei, & Vcs 644, Post, § 173 
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as to the residue; for it distinctly appears how much he Jias 
exceeded it. 1 * So, if a power of appointment is executed in aefi- 
nite proportions among persons who are objects* of the power, 
and others who are mere strangers, it wil 1 , in many eases, be 
good as to the proper objects, and void as to the strangers, 
because the excess is clearly ascertained; and the donee of the 
power shall not be allowed, by his own wrongful act, to defeat 
the rightful execution pro t ant or And where a distinct limitation 
or appointment is made according to the power, and another 
distinct limitation or appointment is made in the same instru¬ 
ment, exceeding the power, the former will be good even at law, 
and the letter will be held void. 3 

§ 1(>H. Upon the same ground, if a warrant of attorney is 
given to make litery to one person, and the attorney make livery 
to two; or if the authority is to make livery of Blaekacre, and 
the attorney makes liverv of Blaekacre and Whiteaere, the exc- 
cut ion is good, so far as it is authorized by the power, and void 
as to tin* residue ; 1 * for the excess is clearly ascertainable. So, 
if a letter of attorney lx* to make livery absolutely, and the 
attorney make it upon condition, this is a good execution of the 
power, and amounts to a sufficient lbery, and the condition is 
void. 6 7 But the contrary would be true, if the livery were to be 
made upon condition, and the attorney were to make it abso¬ 
lute; 6 or, if it were to make livery to two, and he made it to 
on only." 

1 Alexander r. Alexander, 2 Vos G44 ; Sugden on Powers, eh. 5. § 8, p. 549, 
550, (3d edii ) ; Id. eh. 9, § i, \ol. ‘2, |». 59-79. (Oth edit.) ; Campbell v. Leach, 
Ambl. It. 740; .Jenkins i . Ketnishe, llardres. It. 395 ; Roe r. Prideaux, 10 Kast, 
158; Dio. Lib. 17, tit. 1, 1. 33. 

8 Sugden on Powers, (3d ed.) eh. 5, § 8, p. 516-549; Id. eh. 9, § 1, vol. 2, 
p. 59-79, (6th edit.) : Adams r. Adams, (\iwp. R. 651. 

3 Sullen on Dowers, (3d edit.) eh. £, § 8, p. 550-556 ; Id. eh. 9. § 1. vol. 2. 
p. 69-79, (6th edit.) ; Commons p. Marshall, 6 Bro. Pari. It, 168. 

4 Perkins on Convey, n. 189 ; 1 Liutrin. on Agehey, eh. 5, § 1, pp. 101, 102, 

(edit. 1818.) 

6 1 Livcrtn. on Agency, 102, (edit. 1818) ; Perkins on Convey, n. 188 189. 

6 Perkins on Convey, n. 188; 1 Livorm. on Agenev, eh. 5, § 1, p. 102, (edit. 
1818 ); Co. Lit 258 a. 

7 1 Li form, on Agency, ch. 5, § 1, p. 103, (edit. 1818); 2 Roll. Abridg. 
Feojf merit , p. 9, 1. 50. See also Dig. Lib. 45, tit. 1,1. 1, § ft. A ease somewhat 

- analogous to some of the foregoihg is put in the Roman law. Si milii Pampbi- 

.17* 
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169. Upon the same ground, if an agent were authorized to 
pr* ure insurance upon a ship for two thousand dollars, and he 
should procure a policy for two thousand dollars on the ship, 
and two thousand dollars on the cargo, the policy would be 
held good as to the ship, and void as to the cargo, at least unless 
under special circumstances. 1 On the other hand, if an agent 
were authorized to sign a note for his principal, payable in six: 
months, and he should sigh -one payable in sixty days, it would 
be utterly void. 2 [So, if being authorized to draw a bill at four 
months, he draws one payable in less then four months from the 
time it is drawn, but antedates it, making it apparently drawn 
according to his Authority. 3 ] So, if an agent were authorized to 
purchase goods pn a credit of three and six months, and to give 
notes accordingly in the name of the principal; and he were to 
purchase the goods and give note-, payable at four and live 
months, it would be utterly void, since m neither respect is it in 
conformity to the authority, as. to the time ot credit given to the , 
principal, although the credit may possibly be equally beneficial 
to him; for, as to that, the agent has no unlit to judge. 4 

§ 170. The general principle, which peivades all these eases, 
is the same; that the principal is not bound by the unauthor¬ 
ized acts of his agent, but is bound where the authonty is sub¬ 
stantially pursued, or so iar a.s it is distinctly pursued. But the 
question may often arise, whether, in tut, the agent has i xocrded 
what may be deemed the substance of his authority. Tiius, if a 
man should authorize an agent to buy one hundred bales of cot¬ 
ton for him, and he should buy fifty at one time of one person, 
and fifty at another time of a different person; or if he should 
buy fifty only, being unable to purchase more at any price, or at 
the*price limited ; the question might arise, whether the authority 
was well executed. In general, it may be answered that it watr; 


lum stipuLnti, tu L.unplnlum ot Stichum spopondei is , Stidii abjection pm pro 
supenA(utf haben )un putot Nani si tot sunt stipulations quot corpora, duns 
sunt quodammodo stipulations, una utilis, alia imitilis Niquc vitiatur utilis per 
hanc inuliJpm Dig fcib 4% tit 1,1. 1, 1} r >; 1 Literal. ou Agency, eh s 5, § I, 
p. 102, note,/edit. 1818 ) 

1 Liverm. on Agency ch. 5, § 1, pp 101, 102, (edit 1818 ) 

• Batty v. Catswoll, 2 John. II 48 , Dig Lib 45, lit. 1,1. 1, § 4. 

S Tate v Evans, 7 Missouri, 418. 

4 Poet, § 175-1 78 ; Instit Lib. 3, t.t 27, § 8/ 
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^ * * ' 
because^Jws such a case, it wbfe&d ordinarily be implied, that the 

purcj>tt£e might be made at different times, of different perAns; 
or that it might be made of a part only, if the whole could not 
be bought at all, or not within the limits prescribed. 1 So, if a 
commission to an agent were to purchase fifty shares of the 
stock of a bank, and the agent should contract with one person, 
who is the owner of thirty shares, for the purchase Of that num¬ 
ber, intending to buy the remaining twenty shares from some 
other person, the principal would be bound by that contract, 
although the agent should afterwards fail in his attempts to buy 
the remaining twenty. 2 So, if a merchant should direct hi- cor¬ 
respondent to procure insurance for him of two thousand dollars 
upon a particular voyage, for a particular ship, and, after one 
underwriter had subscribed one thou-and dollars, the others 


should decline the risk; in such a case, tin* authority would be 
well 'executed for the one thousand dollar-, and the principal 
would be bouud to pay the premium.* So. if the principal 
should authorize his agent to beeotm surety iu a certain si^m 
for him, and he should become surety in a leas sum, it ha- been 
thought that the principal would be bound in the stipulation; 
and Mich, indeed, i- the rule ol‘ the Roman law, 1 

§ 171. But eases may arisy, in which it would be a- manife-t 
from the objects of the purchase, that the whole or no part of the 
property was to be bought, and even bought of the same person. 
3 for example, if a person should authorize his t agent to buy a 
si ip, it would be pre&uined that a purchase of the whole, and 
not of a part,.was intended; for the convenient use of a ship 
may be most materially impaired by a divided ownership; mid, 
perhaps, the whole objects of the purchase would thereby be de¬ 
feated.'’ The same rule would apply to the .case of a eommis- 


1 1 LiveYm. on Agency, eli. ft, § 1»PI*. 93, 1"", (edit. 1M s ); Lib. I", 
tit. l, 1. S3. 

1 Li verm. 6n Agenex, eh. ft, § 1, pp. i>9, 100, (edit 1STH) ; a Kent. Comm. 
Keel. 41, pj«. 618, 619, (4th edit.) 

3 1 Li verm, on Agency, oh. ft, § 1, p. 100, (edit. 818); Dig. Lib. 1", tit. 1, 
1. 33. 

4 P*iPL §174; 1 I,iverm, on Agency, eh. ft, § 1, p. 100, (edit. 1818); Dig. 
Lib. 17, tit. 1, L 33 ; l’oihier, IVind. Lib. 17, tit. 1, n. 4fi. See also Cordon r. 
Buchanan, 5 Yerger, 311; Latln-op r. ILirlow, 23 Missouri, 213. 

* Port, § 180. , 
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sion or authority to buy a plantation. It would not be a good 
execution of the commission to buy a part thereof only, or to buy 
an undivided share of it, or any interest in it less than the fee. 
In all such cases, it would generally be presumed, that the 
entirety of the property constituted an essential element in the 
purchase. 1 But of this more hereafter. 2 

§ 172. The true inquiry, therefore, in all such cases, is, what, 
under all the circumstances, is the true nature and limits of the 
authority. If it is exceeded in any substantial manner, it will 
not be obligatory on the principal. 3 Let us suppose a case, where . 
A should authorize B to purchase ten bales of Jbtton at ten cents 
per pound; and B should purchase the ten bales at eight cents 
per pound; no one woul® doubt, that the purchase would be 
binding upon the principal; because the meaning of the parties 
is presumed to be, that the price should not exceed the ten cents. 
In such a case, the maxnn may well apply, Omne nia/us'm se 
continet minus. Majori summa- minor mest. 4 * 6 But if B should, in 
^|ph a case, purchase at twehe cents, the purchase would not be 
binding on the principal, or at least, not binding unless B should 
offer the bales of cotton to A for the price of ten cents. 0 In the 
former case, the bargain would be advantageous to the priny^pal; 
in the latter case it would be injurious; and the law will con¬ 
strue the intention favorably in the case, where the less price is 
given, because it is for the advantage of the principal, and must 
be presumed tq have been within the scope of the authority ; but 
it will never construe it .to have been the intention of the princi¬ 
pal to allow the agent to exceed the authority given to him, when 
it is to his disadvantage. 0 

§ 173. Upon somewhat similar grounds of the apparent inten¬ 
tion, an agent, who has not a mere authority, but has an author- 


1 1 Liverm on Agency, ch. 5, § 1, p. 100, (edit. 1818) , Tost, 176, 177. 

2 Post, § 175-178. 

3 Ante, & 165. * 

4 1 Liverm. on Agency, ch. 5, § 1, p. 96-98, (edit. 1818) , Instit. Lb 3, tit. 

27, § 8 ; 2 Kent, Comm. Leet. 41, 617, 618, (4th edit) , Post, §§ 174, 176. 

6 Pothier on Obhg n 77, 78 , Co Lit. 258 (a) , 1 Liverm on'Agency, ch. 5, 
§ 1, p. 97—99Ihg. Lib. 17, tit. 1,1. 33 ; 1 Dornat, B. 1, tit. 15, § 3, arts. 6, 7; 
2 Kent, Coma*. Lect 41, p. 617-619, (4th edit.), Just. In&t. Lib 3, tit. 27,* 
§§ 8, 9. 

®Ibid.; Ppst, § 175. 
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ity coupled with an interest, may do less than the terms of his 
authority seem directly to warrant, and yet bind his principal. 1 
Thus, if in England a copyholder for life has a license to lease 
for five years, he may lease for three years ; for it will be pre¬ 
sumed, that the authority was limited in its extent to the dura¬ 
tion of five years, and comprehended any immediate period. 2 
So, a license to a copyholder for life to lease for five years, if he 
should so long live, will be well executed by a lease for five yg^rs, 
omitting, if he should so long live; for the law will imply the 
limitation in such a case. 3 

§ 374. The Roman law adopted similar distinctions. The 
general rule in that law was, (as we have, already seen,) that the 
limits of the authority must be sirietlv observed. 4 If an author¬ 
ity ■yvas given to buy at a limited price, that price could not law¬ 
fully be exceeded. Diligenfcr igilur fines mandati eustodiendi 
sunt. Nani qui eu'cessif , a Had quid face re videturPneterea in 
causa mandati efiatn i/lnd retitur, at interim ner tnc/ior causa 
mandantis fieri possit: interdum mehor : dtterior vero numquamf 
Mfdior autem causa mandantis fieri potest, si. cum , tibi mundassem, 
nt Stichum decern e me res , In cum minoris emeris ; re/ taut idem, lit 
alhuLavicquam serro' accede ret; utroque eniyi casu , out non ultra 
prcWim , aut intru pretium fccistiJ Et q toxic m si munduri tibi , ut 
aliquant rent jni/ii cine res me dc prelio quidquam statui , tuquf 
cmisli , ulrinque. actio nascitur . s But the Roman lawyers were 
div'ded in opinion, whether, if the stipulated price was exceeded, 
th' principal was bound if the agent offered to remit the excess. 
However, the better opinion was that maintained by Proculus, 


1 See ante, § 1G4 ; Post, § 489. 

2 Com. Dig. Attorney. C. 12, 15; 1 Roll. Abridg. Authority, (1. 1. 1. 47; Ante, 
§ lti 7. 

3 1 ltoll. Abridg. Authority, C. 2, 1. 50; Com. Dig. Attorney, C. 15; Ante, 

§ * 

4 Ante, §§ 43, 70. 

5 Ante, § 70; Dig. Lib. 1 7, tit. 1,1.5; Pothier. Pand. Lib. 17, tit. 1. n. 4rf. 
r lhe Institutes say, (Lib. 3, tit. 27, § 8,) Is. qui exequitur mandatum, non debet 
exeedere fines mamlati. Ante, §§ 43, 70. 

6 Dig. Lib. 17, tit. 1, 1. 3; Pothier, Pand. Lib. 17, tit. 1, n. 49 : Just. Inst. Lib. 
3, tit. 27, §§8,9. 

7 Dig* Lib. 17, tit. 1, 1. 5. § 5 ; Pothier, Pand. Lib. I 7, tit. 1,’n. 48 ; Just. Inst. 
Lib. 3, tit. 27, § 8; l Domat, II. 1, tit. 15, § 3, art. 6. 

8 Dig. Lib. I7 v tit. t, 1. 3, § 1. 
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that, in such case, the principal was bound. 1 * * Quod, si pretium 
statui , tuque pluris emisti, quidam negaverunt, te mandati habere 
actionem, etiam si paratus e%ses, id, quod exedit, remittere ; namque 
iniquum est, non esse mihi cum illo actionem, si nolit; HU vero, fi 
velit, mecum esse? Sed Proculus rede eum, usque ad pretium 
statwtum, acturum existimat; quce sententia sane benignior esl. z 
Again ; Rogatus, ut fidejuberet; si in minorem, sum mam se obli- 
gavit, recte tenetur. Si in mhjorem, Julianus verius putat, quod a 
plerisque responsum est, eum, qui majorem summam-, quam rogatus 
erat, fidejussisset, hactenus mandati actionem habere, quatepus 
rogatus esset: quia id fecisset, quod mandatum ei est; nam usque 
ad earn summam in quam rogatus erat,fidem ejus spectasse videtur, 
qui rogavit . 4 * 

§ 175. But the mere fact, that the bargain, which is made,.will 
be more beneficial for the principal, will not avail the agent if it 
be different from the substance of the authority. 6 Thus, if A 
authorizes B to purchase a particular house at a certain price, 
q^d B purchases another house at a lower price, which is really 

1 2 Kent, Comm. Lect. 41, p. 618, (4th edit.) ; 1 Li verm, on Agency, eh. 6, 
§ 1, pp. 98, 99, (edit. 1818^ ; Just. Inst. Lib. 3, tit. 27, § 8. Mr. Livermore^liinks 
that the same rule prevails in our law; and lie puts the case thus: u If I have 
directed my agent to cause insurance to be effected for me, and he pays a higher 
premium than that prescribed by the order, the commission will be well executed, 
the excess being a charge upon him.” Ibid. And he cites a,case from Valin, 
Comm, tome 2, liv. 3, tit. 6, Des Assur. art. 3, to that effect. Perhaps it may 
not be quite certain that our law would decide this case in the same way, although 
the decision is full of equity. It might be difficult to say, that-the principal could 
insist upon his right to adopt the policy, made contrary to his orders, without rat¬ 
ifying it in Into. And, on the other hand, it might he difficult to say, that the 
agent could compel the principal to adopt any indivisible contract of this nature, 
made contrary to his orders, by a remission of part of the premium. See Pind- 
ley v. Breedlove, 16 Martin, II. 105. Mr. Chancellor Kent, however, is of opin¬ 
ion, (and his opinion is deservedly of very great authority,) that* the decree of 
the French Court was right, and that the defence was unjust 2 Kent, Comm. 
Beet. 41, p. 618, (4th edit) 

» Dig. Lib. 17, tit. 1,1. 3, § 2 ; Pothier, Pand. Lib. 17, tit. 1, n. 45; 1 Stair, Inst. 

* by Brodie, B. 1, tit. 12, § 9. 

9 Dig. Lib. 17, tit 1,1. 4, and 1. 5, § 3,1. 33; Pothier, Pand. Lib. 17, tit. 1, n. 
45, 46; Just. Inst. Lib. 3, tit. 27, § 8; 1 Liverm. on Agency, eh. 5, § 1, pp. 97, 
98, (edit 1818) ; l Domat, B. 1, tit. 15, § 3, art. 7. 

4 Dig. Lib. 17, tit 1,1. 33 ; Pothier, Pand. Lib. 17, tit. 1, n. 46. 

9 Ante, §170. 
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a better house, still A is not bound thereby; for the estate is not 
that which was authorized to be bought. Si mandavero tibi, ut 
domum Sejanam centum emeres , tuque Tilianam emeris longb 
majoris pretii , centum tamen, aut etiam minoris non videris implesse 
mandatum? 

§ 176. Upon a broader ground, any deviation from the author¬ 
ity which would defeat the manifest inducements of the princi¬ 
pal to make the purchase, would be void, whether the bargain 
were beneficial or not. Therefore, if an authority is given to 
purchase a house with an adjoining wharf and store, and the 
agent should buy the house only, although at an advantageous 
bargain, the principal would not be bound to take the house, 
especially if the wharf and store constituted an apparent induce¬ 
ment to the purchase. 1 2 So, if an pgent were authorized to pur¬ 
chase a certain farm in fee, and he should purchase'an interest 
for life, or for years, or an undivided right or share of one tenant 
in common therein, the principal would not be bound thereby^ for 
# it would be presumed, that the main inducement to the purchase 
was the purchase of the entirety of the estate and title. 3 It 
would be an abuse of the meaning of the maxim, Mujori summee 
uninojr inest , to apply it to such cases. 4 * So, if the principal should 
authorize the agent to purchase a house for him, it would not be 
a proper execution of the authority to purchase a part of the 
house only, for, it must be presumed, unless the contrary should 
appear, that the principal intended the purchase of the whole 
house, and not of a part only. 6 But if the whole house were 
purchased, it would not make any difference as to binding the 
. principal, that it was purchased in parts of the different own¬ 
ers. 6 

§ 177. However, in the case of an authority to purchase a 
farm, or tract of land, owned and sold in parts, it seems, that 


1 Dig. Lib. 19, tit. 1,1. 5, $ 2; Pothier, Pand. Lib. 17, tit. 1, n. 43 ; Pothier on 
Oblig. n. 78; l Livcrm. on Agency, 103, (edit. 181 K.) 

9 2 Kent, Comin. Lect. 41, pp. 618, 619, (4th edit.) 

3 Ibid, 

4 Ante, § 172. 

8 Dig. Lib. 17, tit. 1, 1. 36, § 2 ; Pothier, Pand. Lib. 17, tit. 1, n. 44 ; Pothier, 
Traitd de Mandat, n. 96; Ante, § 171. 

6 Dig. Lib. 17, tit. 1, 1. 35, 36, §§ 1, 2; Pothier, Pand. Lib. 17, tit. 1 , n. 44; 
Post, § 177. 
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by the Roman law a purchase of a part would be within the 
authority, unless there was a plain restriction, that ,the whole 
should be purchased or none. At least, so the Digest seems to 
jpipoTt ; Quod si fundum , qui per partes venit , emendum tibi man* 
dassem , sad ita, ut non aliter mandato tenear , quam si totum fun¬ 
dum emeres, si totum emere non potueris, in partibus emendis tibi 
negotiant gcsscris ; sive habueris in eo fundo partem , sive non ; 
et eveniet, ut is , cui tale mandatum datum est, pericub suo in¬ 
terim partes emat; et nisi m totum enter it, ingratus , eas retineat. 1 
Quod si mandassem tibi , ut fundum mihi emeres , non addito 
eo, ut non aliter mandato tenear , quam si totum emeres; et tu 
partem , vel quasdam partes ejus emeris ; turn habebimus sine 
dubio invicem mandati actionem , quamvis aliquas partes emere 
non potuisses . 2 

§ 178. The ground of this distinction is not very apparent. 
But it probably may have rested upon the presumption, that 
where the house or land is owned and to be sold in parts, the 
authority ought, in the absence of all controlling restrictions < 
to be treated, as an authority to purchase the parts in severalty, 
as far as the agent can. In our law, it is most probable, that 


1 Dig. Lib. 1 7, tit. 1, I. 36, § 2 ; Pothier, Panel. Lib. 17, tit. 1, n. 44 ; Pothier, 
Traite de JVIandat, n. 35; Liverm. on Agency, eh. 5, § 1, pp. 100, 101, (edit. 
1818); 2 Kent, Cumin. Lect. 41, pp. 618, 610, (4th edit.) 

2 Dig. Lib. 17, tit. 1, 1. 36, § 3; Pothier, Pand. Lib. 17, tit. 1, n. 44. Mr. 
Livermore has stated the whole of this doctrine with singular clearness and accu¬ 
racy, and supposes it to be coincident with our law. “ Therefore,” says he, “ if I 
have commissioned you to buy for me a certain plantation, and you have bought 
a part of it only, this purchase, which you have made in my name, will not be 
obligatory upon me; for this business is of an entire nature; and although I 
might have a desire to be the owner of the entire plantation, yet its value may be 
very much lessened, or in my estimation lost, by a division of it. If, however, 
when I employed you to purchase this plantation, I knew,'that it was owned by 
several tenants in common, who proposed to sell their interests separately, I shall 
be bound by your contracts if you have purchased the estate of some of the 
tenants in commott. but have not been able to purchase of the others; unless 
there were an express provision, that I should be obliged only in case of all the 
estates being purchased. Jt is the same thing, if the estate, which the agent has 
obtained, is less than that which he was authorized to purchase. As, if I have 
given you an authority to purchase for me the estate of J. S. in a certain dwell¬ 
ing-house* of which he has the fee-simple, ,and you procure me a lease for life, or 
A term of years; this will not lx? in pursuance of your authority.” 1 Li verm, on 
Agency, ch. 5, § 1, pp. 100,101, (edit. 1818.) 
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the^conetruction would ordinarily be the other way, unless under 

peculiar circumstances.; as, where the purchaser was already a 

part-owner of the house or land ; and the object might fairly be 

presumed to be to enlarge his interest in it, by purchasing the 

shares of the other part-owners, as he might be able, from time 

to time. 

* 

§ 179. Similar considerations would apply to the converse 
case, where an agent is authorized to sell the land of his prin¬ 
cipal ; for a sale of a part at one time, and a s;.le of another 
part at another time, might, in some cases be deemed good, and 
in others be deemed bad, according to the just presumption of 
intent, and the consideration, whether a partial :-aIe would be 
injurious, or not, to the sale of the residue. Tint!-, for example, 
if A should, by his will, devise all his lands to be sold, it might 
be a good execution of the authority, to m- 11 a part at one time, 
and a part at another. 1 So, if there be a feollineut of ditferent 
parcels of kind, with a letter of. attorney to make livery thereof, 
the attorney may make livyry of a part thereof at one time, and 
for a part thereof at another time. 2 So, if A should authorize 

1 Comm. Dig. Attorney, C. 15 ; Co. Lilt. IK! ;i. 

2 Comirl? Dig. Attorney, (i. 15 ; Aattey v. TrcvoIIion. Moore, K. ‘278, 280. It 
was held, in Corlies v. Widdiliehl, t! Co wen. 11. lsi, ih.it. it'a f'aetor lias the 
goods of (Liferent principals for sale on credit, lie may :-ell the whole to one pur- 
cha-cr, and take his note, payable to himself, for the neirregate amount, and it 
will not be a violation of his duty. But that ease had some peculiarities in it, 
affecting the general doctrine so laid.clow n‘. And it may deserve much consid¬ 
eration, whether uniting in one note the claims of ditferent principals might not 
materially affect the rights of each. The Court in that very case, seemed to be 
of opin.on, that, at least under some circumstance-, the act might lia\e been a 
violation of duty. See Jackson v. linker, 1 Wash. Cir. It. 395, 415 ; Ante. § 5 s , 
nolo. In Johnson v. O'Hara, 5 Leigh, Yirg. It. 450, it was pvmed to be the usage 
in Petersburg, (Virginia,) for a commission merchant, not only to sell on credit, 
but to take one BOte for the goods sold for different persons, pa table to himself 
or order, and that he might procure such note to be ifi.-eounted in liis own 
name. Hut in so procuring the note to be discounted, the. Court held that he 
made it his own, and was liable for the proceeds to his principal, although the 
maker of the note had failed. Post, § 204 a, 205. [In the ease otA’larke r. T.p- 
pi», 9 Beavan, R. 284, it is said, that among the most important dunes of a tin lor 
are those which require him to give to his principal the tree and unbiased use ot 
his own discretion and judgment, to keep and render just and true aeeom is, and 
to keep the property of his principal uiiuiixcd with his own, or the property ot 
other persons:) 
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liis agent to sell all his houses and lands in a particular place, 
where he owned .divers distinct houses and tracts of land in 
severalty, a sale of one house or tract at one time, and the 
sale of another house or tract at another, would, or at least 
might be good. But a sale of an undivided portion of. any 
one house, or tract of land, would hardly be deemed justified 
by the power, from its apparent tendency to injure the sale of 
the residue, and to diminish the value of the residue, even to the 
owner himself. 

§ 380. In cases of mercantile sales of personal property, a 
very liberal construction of tip* authority would, undoubtedly, 
be generally, although, perhaps, not universally adopted. 1 2 Thus, 
if A should consign a cargo of goods to B for sale; there 
could be no doubt that B might sell different parcels. thereof 
to, different persons, and at different times ; and the sales 
would be held, by implication, fairly within the scope of the 
authority. This is the known .usage of trade; and it would 
probably be adopted as a just rule o/ interpretation of the au¬ 
thority, independent of any known usage in the particular place 
of sale. But, if an. agont were authorized to sell a ship, it 
would, upon grounds of inconvenience, be presumed that a 
sale of the whole, and not of a part only, was authorised ; be¬ 
cause the use of tin* ship for beneficial purposes mighty (as has 
been already intimated,) be greatly embarrassed by a divided 
ownership. 2, 

§ 181. Where an agent has. a general authority to receive pay¬ 
ment of a debt, he is ordinarily bound to receive the whole of it 
in money only; for that is the only way which will enable him 
completely to discharge his duly to his principal.' 1 But circum¬ 
stances may vary this duty. As, for example, if he is a creditor 
of his principal, and the latter has authorized him to deduct from 

1 Ante, §§ 60, 73, 74, #2. ® 

2 See 1 Liberia, on Agency, eh. 5, § 1, pp. 09, 100, (edit. 1818) ; Ante, § 171. 
Mr. Lloyd, in his edition of Paley on Agency, has, in his note to pp. 179, 180, 
(note n.) said^that inquiries as to the due execution of powers on this point,*(of 
doihg mure or less than the power directs,) “ can have little place in mercantile 
questions, where the act done is, for the most part, indivisible,” It is apparent, 
fronMjdiftt is said in the text, that this remark, in its general latitude, is incorrect, 
ifalwPbnfounded. 
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the sum received the amount due to himself, it will be sufficient 
' for the agent to receive the balance iii cash, which will remain 
due to the principal after deducting the sum due to himself; 
and as to the ,other part of the debt, lie may settle it with the 
debtor as he pleases, provided ho gives credit therefor to the 
principal; since it can make no difference to his principal how 
it is received, or whether it is ever received by the agent or not. 1 
$ § 182. Secondly. What is the degree of diligence required of 
agents, in the proper exercise of their functions ? The doctrine, 
upon this subject, is often laid down in very loose and indeter¬ 
minate terms. It is often said, that an agent is bound to use 
the utmost care and diligence in the execution of his trust.- So, 
in the Roman law, terms equally indeterminate are often used. 
Thus, i|-is said, in the Digest, lhat some contracts make the 
party liable for deceit only ; some both for deceit and neglect. 
Nothing more than responsibility for deceit is demanded in 
deposits, and precarious possessions, or possessions at will. 
Both deceit and neglect are inhibited in mandates, lending for 
use, custody after sale, taking in pledge, hiring, also in portions, 
guardianships, and voluntary services. 13 3 Among these some 
require (even more than ordinary) diligence. Contractus quidcon 
dolnm malum duntaxat recipiunt; quidum, ct datum it culpam. 
Datum tantum , deposition ct precurium ; datum ct culpam , manda¬ 
ting commudatum , venditum , pignori acceptum, location, item dotis 
data f . tutelcc negotia gesta. *ht his quid am ct diligentiam . 4 And, 
again, it is said, after enumerating other contracts; Sed ubi 
w triusque utilitas vertitur , nt in cmplo , ut in locato , ut in dote , ut 


1 Barker r. Greenwood. 2 Younge & Coll. 4 ID, 420 ; Stewart e. Aberdein, 
4 Mees. & Weis. It. all, 228 ; IVsf^ 413, note. » 

9 Paley on Agency, by Lloyd, l‘t. 1, eh. 1, § 2, pp. 4, 5; Madeira t*. Towns- 
ley, 12 Martin, It. 84. Lord Holt, in applying the doctrine to the analogous 
cases of hiring, says, “ That if goods are let out for a Toward, the hirer is bound 
to the Utmost diligence, such as the most diligent father of a family uses.” Coggs 
v, Bernard, 2 Lord Ilaym. 01G; Jones on Bailm. 8(5. And in Li idler’s Nisi l’riu-, 
72, is laid down, that “ The hirer is to take all imag nable ear^ of the goods 
. delivered for hire." Jones on Bailin. fi; Id. 8G, See a so 1 Bell, Comm. § 334, 
pp. SG7-3 70, (4th edit.) • 

3 Jones on Bailm. 15,16. 

4 Dig, Lib. 50. tit. 17,1. 23. The Florentine copy has quulein ; the t ulgate 
editions, quidam. Jones on Bailm. 18-20. 
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in pignore , w t in societate , et dolus et culpa prastatur. 1 Upon the 
true meaning of these passages commentators have been greatly 
divided. 2 Even in case of mere gratuitous nfcndates, the Code 
is supposed to have required very exact diligence, and to have 
made the mandatary liable for slight neglect. 3 A procumtore 
dolum et omnem cufpam,non etiam improvisum casum, prcestandum 
esse, juris aucloritate manifeste declaritur . 4 

§ 183. The true rule undoubtedly is, that as the contract o$ 
agency is one for the benefit of both parties, the agent is under¬ 
stood to contract for reasonable skill and ordinary diligence, and 
he is consequently liable for injuries to his employer, occasioned 
by the want of reasonable skill, and also for ordinary negligence; 5 
“[but not for injuries caused by his mistake in a doubtful matter 
of law. 6 ] By reasonable skill, we are to understand, such as is, 
and no more than is, ordinarily possessed and employed by per¬ 
sons of common capacity, •engaged in the same trade, business, 
or employment. 7 By ordinary diligence, we are to understand, 
that degree of diligence which persons of common prudence are 
accustomed to use about their own business and affairs. 8 


1 Dig. Lib. 13, tit. 6, 1. 5, § 2. 

2 Jones on Bailm. 14, 17, 18-29 ; Ersk. Inst. B. 1, tit. 1, § 21 ; Id. tit. 3, § 36; 

1 Liverm. on Agency, eh. 8, § 2, ]>p. 337, 338, (edit. 1818.) 

3 1 Stair, lust. B. 1, tit. 12, § 10; Ersk. Inst. B. 3, tit. 3, § 36 ; Story on Bailm. 

§173; Heinecc. Elein. Jur. Inst. Lib. 3, lit. 14, § 788; 1 Domat, B. 1, tit.* 15, 
§ 3, art. 4. * 

4 Cod. Lib. 4, tit. 35,1. IS; Ileineec. Elem. Pand. Lib. 17, tit. 1, § 233; 
Ilcinecc. Elem. Jur. Inst. Lib. 3, tit. 14, § 788. 

5 Jones on Bailm. 9, 10, 23 ; Id. 86, 119; Story on Bailm. §§ 23, 455; 1 Bell, 
Comm. § 389, p. 364 ; Id. § 411, p. 387, (4th edit.) ; Molloy, B. 3, ch. 8, § 10; 
Chitty on Comm, and Manuf. 215 ; Chapman v. Walton, 10 Bing. It. 67 ; l Liv-* 
erm. on Agency, 331-341, (edit. 1818); Paley on Agency, by Lloyd, 77, 78 ; 
Madei* v. Townsley, 12 Martin, It. 84 ; Leverick v. Meigs, 1 Cowen, R. 645 ; 
Broussard v. Declouct, 18 Martin, It. 260; Lawler v. Keaquick, 1 John. Cas. 
174 ; Savage v. Birckhead, 20 Pick. R. 167. 

® Mechanics’ Bank v. Merchants’ Bank, 6 Mote. 13. 

7 Story on Bailm.- § 431-434; Jojies on Bailm. 94, 98, 99; Dcnew t?. Da- 
verell, 3 Camp. R. 451; I .care v. Prentice, 8 East, 348; 1 Stair, Inst, by Brodie, 
B. 1, tit. 12, §«10, and note; 1 Liverm. on Agency,cb. 8,§ 2, pp. 837-341, (edit. 
1818); I<J. 352; Simpson „v. Swan, 3 Camp. R. 291 ; Madeira v. Townsley, 12 
Martin, R. 84; Dartnall v. Howard, 4 Barn.. & Cressw. 345; 1 Livtyra. on 
Agency, ch. 8, § 2, p. 35 2-354, (edit. 1818); Park r. Hammond, 6 Taunt. R. 
495; Cheviot v. Brooks, 1 John. R. 364: Chapman v. Walton, 10 Bing. R. 67. 

3 Jones on Bailm. 5-7; Id. 121; Story on Bailm. § 11. 
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£184. This seems, also, to have been the rule of the Roman 
law, where Culpa or Levis Culpa, is deemed to be equivalent to 
ordinary neglect, # or th# want of ordinary diligence. 1 And in 
regard to skill, although the language of the Roman lawyers is, 
Imperitia culpa; adnumeratur; spondet peritiam artis; spondet 
diligenliam gerendo negotio par cm ; 2 yet, this is to be understood 
with the proper qualification, that the agent contracts for the 
reasonable skill belonging to persons in general, engaged in the 
like business or employment. In negotio gerendo opus sit dili- 
genlia atque industria; cl is, cjui mandat , diligentiam rci gerencta: 
convenientcm cxigcrc; ct qui suscipit m and alum, hoc ipso indus- 
triam ct diliyenliam ad rent exequendam ncccssariant in sefutu- 
ram, recipe re videtur ; 3 which words seem to import no more 
than reasonable diligence and skill, adequate to the ordinary 
performance of the task required. In another place it is added: 
Nihil cnim amplius, quam bunftni /idem pros tare cum uportet , qui 
proettrat . 4 However, the civilians arc not agreed upon this 
point; and therefore, what is here propounded must be deemed 
open to much doubt and discussion/' The same rule, at least in 
regard to diligence, prevails in the Scotch law/' in that of France^ 
and, indeed, in all the continental nations of Europe, which de¬ 
rive their jurisprudence from the Roman law.” 


1 -1 nes on Bailm. 21-23 ; Ileinecc. Elem. Inst. Lib. 3, tit.* 14, $ ; Id. Band. 

Lib. 1 7, tit. 1, § 233 ; Ersk. Inst. II. 3. tit. 3,§£ 3t>, 37 ; 1’odder, Observ. (_J end rale 
at the end of hi» Treatise on Obligations; 1 Pothier, (Euv. (edit. 1 731.) 4to. 
p. 435 ; Story on Bailm. § 24 ; 1 Bell, Coimn. § 3S 3 , p. 304, (4th edit.) ; Id. pp. 
481, 482 (5th edit.) 


8 Jones on Bailm. 23, note (in) ; Id. 03, note (w) ; Id. 99, note (1) ; Dig. Lib. 
50, tit. 17,1. 132. , 

3 Aunn. ad Inst. Lib. 4, tit. 27, § 11, n. 2. See Pothier, Traite de Mafllat. n. 
46, 48; Id. Louagc, n. 425; Story on Bailm. § 431-435; 1 Domat, B. 1, tit. 4, 
§ 8, n. 1, art. 1 ; Id. B. 1, tit. 15, § 3, art. 4,5; 1 Livorm. on Agency, eh. 8; § 3, 
pp. 336, 337 ; Id. 352; 1 Bell, Comm. § 394, pp. 367-370, (4th edit ) ; Id. pp. 
481, 482, (5th edit.) 

4 Dig. Lib. 17, tit. 1,1. 10, Introd. 

* Ibid. 


6 E ™ k * Ina ‘- B. 3, tit. 1, § 21 ; Id. tit. 3, § 36 ; 1 Be 1, Comm. § 411, y. 387, 
(4th edit.) ; Id. § 889, p. 864; Id. pp. 481 , 482, (5th edit.) 

* Pothier, Oblig. n. 141, 142; Pothier on Oblig. App*x. OWrv. Cendralef; 
I Pothier, (Euv. 455, (2d edit. 4to. 1781); Story on Bailm. §§ 24, 430-435; 
Jones on Bailm., $0, , 81 . 
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§ 185. Whether the proper degree of diligence and skill, which 
the law requires of agents in performing their duties, has oeeiri 
applied in a particular trade, employmUit, or business, is for the 
* most part a matter of fact, open for inquiry, arid sometimes in¬ 
volving points of great delicacy and difficulty. The general 
usages of trade, the common habits of ,the particular business, 
and the special mode of dealing between the principal and agent, 
will often explain and expound the duties, required of the agent, 
as to diligence and skill. 1 

*§ 186. The case of a factor, employed to make sale of goods 
on consignment, may furnish a fit illustration of the general doc¬ 
trine. He is bound not only to good faith, but to reasonable 
diligence. It is not sufficient, that he . has been guilty of no 
fraud, or of no such gross negligence, as would carry with it the 
insignia of fraud. He is required to act with reasonable care 
and prudence in his employment, and to exercise his judgment 
after proper inquiries and precautions. If he shut his eyes 
against the light, or sell to a person without inquiry, when ordi¬ 
nary diligence would have enabled him to learn the discredit or 
insolvency of the party, lie will not be discharged from responsi¬ 
bility to his principal. [lie is also bound in absence of any 
special directions as to price, to sell for the fair market value. 2 ] 
So, also, he will not be permitted to sell his own goods to a pur¬ 
chaser, and take security for the price, and at the same time to 
sell the goods df his principal to the same party without any 
security. For, he is bound to exercise at least as much diligence 
and care, as to his factorage transactions, as he does as to his 
own private concerns. And, in the supposed case, it would 
afford ground for presumption that the factor had knowlege of 
some latent defect of credit, although in the commercial world 
in ^fceral the purchaser stood with a fair character. But this 
presumption would not ordinarily arise from the mere fact of the 
factor’s taking security for advances made to the same purchaser 
in money, or even receiving a premium for such advances. He 
may well refuse to lend his own money without security, or a 


, 1 Ante* §§95 and 9C ; 1 Li verm, on Agency, oh. 8, § 2, p. 336-341, (edit. 

1818); Nichols v. House, 2 Louisiana R. 382; 3 Chitty on Comm, and Manuf. 
$15-218. 

2 »• Walker, 24 Verm. 149. 
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premium upon grounds altogether distinct from any doubt of the 
. solvency of the party. In order to affect the factor with the im¬ 
putation of negligence, it is sufficient, if he have notice of facts 
which ought to put a person of ordinary prudence on his guard. 
For "the same rule prevails here as in equity, that the factor 
will be held affected with the notice, if the facts be such .as 
ought to have put him upon farther inquiry before he sold the " 
goods. 1 # 

§ 187. Another illustration may be derived from the case of 
insurance brokers, or agents employed to procure insurance. 
Their duty is to take care that the policy is procured in such a 
manner, and in such terms, as to cover the contemplated voyage 
and risks ; and they are bound to possess reasonable skill on this 
subject. So, they are to take care that the underwriters are 
, persons in good credit at. the time of the insurance, otherwise, 
they must bear the loss arising from their insolvency.- But if 
the underwriters are in good credit at the time, their subsequent 
insolvency will not make the broker responsible to his employer. 3 

§ 188. But new cases and new exigencies arc perpetually aris¬ 
ing, in which it is not easy to say that there is any established 
general rule ; or that, if u general rule is established, it can with 
propriety govern such new cases, under all their circumstances. 
Resort must then be had to the general principle of law on the 
subject, aided by a search into those kindred doctrines, which 
may furnish analogies to guide or instruct us in arriving at the 
p-oper conclusion. It may, however, be generally stated, that 
wfiere an agent has used reasonable diligence and skill he is not 
liable for accidents, or losses,«or damage, happening without his 
default, such, for example, as for losses by robbery, by fire, or 
by other accident, eft her at sea or on the land. 4 * * * 8 There are 
special exceptions; such, for example, as the ease of cdufmon 


4 Livcrtn. on Agency, cli. 8, § 2, p. 334—33(1, (edit. ISIS); Ilurrill e. Phillips, 

1 Gallia. It. 301 ; Molloy, B. 3, cli. 8, § 5 ; Leveriek i>. Moigs>. I Coweu, II. 645 ; 

Clarke v. Tipping, 9 Ilea van, It. 284. 

s Post, §§ 191 , 218. 

8 1 Valin, Comm. Lib. 8 , tit. 6, art. 3, p. S3 ; Post, 191. 

4 Paley on* Agency, by Lloyd, 4, 5, 15-17 ; 1 Domat, 11. 1, tit. 15, § 3, art. 4; 
Ersk. Inst. B. 8, tit. 1, § 21; Coggs v. Bernard, 2 Ld. liaym. 917; Story on 
Bailm. §§ 23, 25-31 ; Jones on Ilnilm. 44, 119-122; 1 Livcnn. ou Age aw, ch. 8, 
§ 2, ^p. 357, 358, (edit. 1818) ; Molloy, B. 3, eh. 8, § 7. 
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carriers; and other exceptions may arise, froiii the particular, 
contract or dealing between the parties, which may enlarge, or 
narrow the duty and responsibility of the agent. 1 In this last 
particular our law adopts the rule of the civil law : Nisi si quid 
nominatim convenit, vel plus , vel minus , in singulis , contraciibus ; 
nam hoc servabitur , quod initio convenit; legem enim contractus 
dedit? However, an agreement, that the agent should not be 
liable for his own frauds, 'would be held utterly void, as incon¬ 
sistent with morals and public policy. Legem enim contractus 
dedit; excepto eo, quod Celsus putat , non valere, si convener it, ne 
dolus prcestetur. Hoc enim bonce fulei judicio conlrarium cst; et, 
itur utimur? Illud nulla pactione ejfici potest , ne dolus prcestetur .* 
§ 189. It is in this connection, that we are most commonly 
called upon to consider, when an agent is bound to act upon the 
instructions of his principal; or, in other words, when he is bound 
to execute .the orders sent or delivered to him. And the doctrine 
under this head, subject to the qualifications hereinafter stated, 2 
may be reduced to one general principle; which is, that every 
agent is bound to execute the orders of liis principal, whenever,’ 
for a valuable consideration, (for we are aot treating of mere 
gratuitous agency,) he has undertaken to perform them." This 
duty may arise in various ways; either by express agreement, 
or by clear implication. The former requires no explanation. 
The latter may arise either from the common usages of the par¬ 
ticular agency ; or from the general modes of dealing between 
the particular parties; or from the natural implications, arising 
from the nature and objects of a single transaction. 

§ 190. Tim most familiar illustrations of this doctrine will be 


1 J9nes on Bailm. 1 '20— J 22 ; Story on Bailm. § 25-38; Nicholson v. Willan, 
5 East, R. 513; Bridge v. Austin, 4 Mass. R. ll4 ; 1 Liverm. on Agency, eh. 8, 
§ 2, pp.’S57, 358, (edit. 1818) ; Post, § 194. 

2 Dig. Lib. 50, tit. 17,1. 23 ; Story on Bailm. §§ 34, 85"; 1 Litvrni. on Agency, 
cb. 8, § 2, p. 358-8b0, (edit. 1818.) 

3 Dig. Lib. 50, tit, ] 7,1. 23. 

4 Dig. Lib. 2, tit. 14, L 27, § 23; 1 Liverm. on Agency, ch. 8, § 2, p. SCO, (edit. 
1818.) 

sPost, § 194-196. 

* LC Gueri w. Govemcur, 1 John. Cas. 437, n.; Bell v. Palmer, 6 Cowen, R» 
128; La Targe v. Kneeland, 7 Cowen, R. 456; Allen v. Suydam, 20 Wend. R. 
821. 
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found in the cases, where an agent is called upon by orders to 
procure insurance for his principal. We have already seen in 
what cases an agent may, in his discretion, insure for his princi¬ 
pal; 1 we are now to consider when lie is* absolutely bound to 
insure. And it is now clearly settled, that there are several 
cases, in which an agent is bound to obey an order to insure. 
One is, where the agent has expressly contracted* to procure in¬ 
surance. 2 3 Another is, where a merchant abroad lias cfleets in 
the hands of his correspondents here, and he lias (l right to ex¬ 
pect that lie will obey an order to insure ; because he is entitled 
to call his money out of the other’s hands, when, and in what 
manner, he pleases. Another is, where the merchant has no 
effects in the hands of his correspondent: yet. the course of 
dealing between them has been such, that the me- has been 
used to send orders for insurance, and the other to comply with 
them; in such a ease the former has a right to expect, that his 
orders for insurance will still be obeyed, unless the latter gives 
.him notice to discontinue that course of dealing/' Another is, 
where the merchant abroad sends bills of lading to his corre¬ 
spondent here, and ingrafts on them an order to insure, as the 
implied condition, on which the bills of lading an 10 be ac¬ 
cepted ; in such a case the agent is bound to obey, if he accepts 
them ; for it is one entire transaction. 4 Another may be added, 
which is, where the general usage of trade requires the agent to 
insure. And, here wc may remark, that it seem«.»to be the duty 
of agent who is ordered or bound to procure insurance, to 
give notice to his principal, if he is unable to efleet if; for, other- 


1 Ante, § 111; Lucena r. Crawford, 3 Bos. & Pull. 73 ; S. C. 5 Bos. & Pull. 
269 ; De Forrest v. Fulton Ins. Co. 1 llall, II. 84,, 100-136. 

® T'ckel u. Short, 2 Yes. 239 ; Marsh on Insur. 1>. 1, rh. 8, ill 2, pp. 29(5. 29 7. 

3 Ralston*y. Barclay, 6 Mill. Louis. 11. 653 ; lierthoud w. Cordon, 6 Mill. Louis. 
R. 583. 

4 Smith v. Lascclles, 2 T. Rep. 1S9; l Li verm. on Agency, eh. 8. § 1, pp. 323, 
825, 826, (edit. 1818) ; 2 Molloy, B. 2, eh. 8, § 9 ; Morris v. Summed. 2 Wadi. 
Cir. R. 208; S, C. Marsh, on Insur. by Condy, note to p. 301: P.iloy on Agoury. 
by Lloyd, IS; Wallace r. Telfair, 2 T. Rep. 188, note; Smith on More, Law. 
51, (2d edit.) ; Id. eh. 5, p. 91-93, (3d edit. 1813) ; l)i Ta-tet v. Cromillat, 2 
Wash. Cir. R. 182; French v. Reed, 6 Rinn. 308; BeUhoud r. Gordon. 6 Louis. 
R. 579 ; Marsh, on Insur. B. 1, eh. 8, § 2, pp. 29G, 297 ; 1 Phillips on Insur. eh. 
22, p. 519-524. 
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wise, the principal may be subjected to a loss, which he could 
*have provided against, by procuring insurance to be made else¬ 
where. If, in any of the foregoing cases* the agent negligently 
or wilfully omits his duty) he becomes responsible to his princi¬ 
pal for all losses sustained by the want of the insurance. And 
this rule is promulgated by the general sense of foreign maritime 
writers, as well* as by. our own law. The rule, being, Mandato 
dato de assent rand is mercibus , si non est ad impletum mandat uni, 
tenetur mandatarius de casu sinistra . 1 

§ 191. What is the proper exercise of due diligence and skill, 
in obtaining insurance, is, in some cases, a matter of great nicety 
and difficulty. On the one hand, an agent who acts bond fide' 
in effecting an insurance for his principal, using reasonable skill 
and diligence, is not liable to be called upon because the insur¬ 
ance might possibly have been procured from other persons upon 
better terms, or to include additional risks, by which the princi¬ 
pal might, in the event of loss by those risks, have been indem¬ 
nified. 2 On the other hand, an agent, in a like case, is bound to 
have inserted in the policy all the ordinary risks and chances 
which are usual and proper, to secure the principal for the con- # 
templated voyage. 3 And if he omits to have them inserted, 
when a reasonable attention to the facts stated in his orders, or 
the nature of the voyage, or the state of the property, or the 
objects intended, would have induced other insurance agents, of 
reasonable skili and diligence, to have had them inserted, he will 
be liable, in ease of any loss, for his negligence. 4 The same rule 
will apply, if such an agent negligently or wilfully conceals .a 
material fact, or affirms a false fact, whereby the policy is avoid¬ 
ed ; for his duty in each case is violated. 3 So, (as we have 


1 Etnerigon I)es Assur. Tom. 1, oh. 5, 8, p. 148; Casaregis, Disburses, 1, n, 26.-, 

2 Moore v. Morgue, Cowp. It. 4 79; Comber i>. Anderson, 1 Caftip. It. 523; 

1 Li verm, on Agency, 344-347, (edit. 1818.) 

3 Post, §§ 200, 218. 

4 Post, § 200; Park v. Hammond, (! Taunt. 495 ; S. C. 4 Camp. It. 344 ; Mal- 
lough v. Barber, 4 Camp. It. 150 ; Farren v. Os well, 3 Camp. It. 359 ; 1 Livertu. 
on Agency* 352, 353, 372-374, (edit. 1818); Paley on Agency, by Lloyd, 18. 

s Maybew v. Forrester, 5 Taunt. G15. See Wake v, Atty, 4 Taunt. 493;' 
1 Liverm. on Agency, 335, (edit. 1818); Seller e. Work, 1 Marsh, on Insur. 
B. 1, eh. 8, § 2, p. 800; Id. eb. 11, § 1, p. 46G ; Paley on Agency, by Ljoyd, 
257-260. 
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seen,) it is the duty of an agent, procuring insurance, to ascertain 
whether the underwriters are in good credit or not, at the time 
of procuring the policy; 1 and if he negligently omits this duty, 
and a loss occurs from the insolvency of the underwriters at the 
time of subscribing the policy, he will be liable to pay it. 2 So, 
if an agent has procured a policy, and it remains in his hands, 
lie is bound to apply to the underwriters for payment of it within 
a reasonable time; and if a Joss occurs by his neglect, lie will 
become responsible therefor. 3 

§ 192. Thirdly. The remarks, which have been already made, 
naturally conduct us to the next head of inquiry, and that is, 
what are the incidental acts which the law require:-, of agents, in 
the discharge of their duties and obligation.- ? And here, in the 
liist place, it mgy be stated to be the primary obligation of an 
agent, whose authority is limited by instructions, to adhere faith¬ 
fully to tho-o instruction.-, in all eases to which they ought 
properly to la; applied. 4 If he unnecessarily exceeds his com¬ 
mission, or rir-ks the property of his principal, he therein renders 
himself responsible to his principal for all iosse> and damage, 
which are the natural consequences of his act. And it will con¬ 
stitute no defence for him, that In' intended the act to be a 
benefit to the principal/’ [Thus, where the principal directed 
his agent to remit him $o()U in bills of $50 or $100 each, and 
the agent sent the amount in bills of $5, $10 and $20, which 
ne\- r reached the principal, the agent was held to have deviated 

Ante, § 187 ; Post, $218. 4 

2 1 Liicrm. on Agmey, 35 4. (edit. ISIS ;) Valin, Comm. Tom. 1 T,iv. 3, tit. 6. 
art. 3, pp. 32, 33 ; Ante, $ 187. 

3 1 Li verm, on Agency, 459-466, (edit. 1818 ); Smith on Mere. Law, 19S. (2d 
edit.) : Id. It. 3, eh. 4, £ 1, p. 322, (3d edit. 1813) ; Power v. Butcher, 10 Ba n. 
&Cre.ssw. 329 ; Ante, £$5 58, 103, 109, note. 

* Paley on Agency, by Lloyd, p. 3 ; Id. 28 ; Bundle r. Moore, 3 John. Cas. 
36; 1 Liverm. on Ageno \ eh. 8, § 2, p. 3ll-"»38, (edit. 1818 ;) Idem. p. 368- 
$74, (edit. 1818) ; 3 Cliitty on Connn. and Mamtt’. eh. 3. pp. 215, 216, 220; Ma- 
lyne, Lex. Mere. eh. 16, p. 8] ; Blot r. Itoieeau, 1 Sandlbrd, Superior Court It. 
(N. Y.) Ill; MarficM v. Doujilas, Ibid. 301 ; Wilson c. Wilson. 2(1 Penn. St. It. 
394; Johnson v. New York Central Railroad, 31 Burbot r, 198. 

5 Paley on Agency, by Lloyd, 3, 9,10, 25, 26 ; 3 Chitlyon Comm, and Manuf. 
ch. 3, pp. 215, 218; 1 Liverm. on Agency, eh. 8. § 2. p 368-374, (edit. tSI8) ; 
1 Beawes, Lex. Merc. 44, 46 ; Ure v. Currell, 16 Martin, It 502 ; Manilla 
Barry, 8 Crunch, 415; Post,«§ 199. 
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from his instructions, and to be liable for the loss. 1 ] Indeed, in all 
‘'such cases, the question is not whether the party has acted from 

. t 1 ^ ilson v. ilson, 26 Perm. St^lt. 394. Lewis, C. J. said : l * The primary 
obligation of an agent, whoso authority is limited by instructions, is to adhere 
faithfully to those instructions, in all eases to which they ought properly to apply. 
Story on Agency, § 192. He is in general bound to obey the orders of his prin¬ 
cipal exactly it they bo imperative and not discretionary ; and, in order to make 
it the duty of a factor to obey an order, it is not necessary that it should be given 
in the form of a command. The expression of a wish by tho consignor may 
fairly be presumed to be an order, Story on Contracts, § 359: Brown c. 
McGran, 14 Peters, 494. It is true that instructions may be disregarded in 
cases of extreme necessity arising from unforeseen emergencies, or if performance 
becomes impos-ible, or if they in pure a breach of law or moral-. Htorv on 
Agency, §194. These are, however, exeepiii-nal eases. There may, perhaps, 
be others which hav been .-auctioned by adjudications, founded on the. prin¬ 
ciple that the departure complained of was not material. But the general 
rule is as indicated in what ha-, been said, and the case ^cfbre the Court is not 
brought within any of the exception-. To justify a departure from instructions, 
where a loss has rc-ulted from nicl^ deviation, the case must be brought within 
some of the recognized except ions. It i.- not sufficient that the deviation was 
not material it it appear that the party giving the instructions regarded them as 
material, unless it lie -howii aflirniati\ely that tin* deviation in no manner con¬ 
tributed to the loss. Ibis may In* a dUlieult task, in a ea-e like the present; 
but the defendant voluntarily assunud it when he -ub-tirule.l hi- own plan for 
that prescribed by the plaintiff. To force a man to peril.nn an executory con¬ 
tract after substituting for the consideration other term- than tho-e provided for 
in the bargain, is to deprive him of the right to manage hi- own business in bis 
own way. lo do this on the ground that the departure !.- not material, when it 
is^manifest that the party considered it, otherwise, i- a % Solution of private right, 
which leads to fjKeertainty and litigation without necessity or excuse. In Nus- 
bit v. Burry, 1 Casey, 210, this Court refu-ed to compel a man to give up his oxen 
although he had sold tle-m and recoiled part of the purchase-money, because it 
was a part of the contract that they were sold by weight, and the weight was to 
be ascertained by ‘ the scales at .Mount duck-on.' The scales designated were 
so out of repair that tl#: weight could n >t be ascertained "by them, and it was. 
held that no others could be substituted against his consent so as to divest bis 
right of property. Whether an action for damages could have been sustained 
was not the question there , nor is it the question here. As between vendor and 
vendee, the right of property and the consequent risk vests on delivery of the 
goods purchased to the designated carrier, packed, and directed according to 
usage or instructions. But if a different method of packing and directing, or a 
different carrn r than, the due designaled, be adopted by the vendor, he assumes 
the risk in case of loss, unless it be shown that his de\ iation in no way contributed 
to the loss. Where, the goods are stolen, how can this be shown ? In sending 
bank-notes by mail, it is manifest itat while a large package would attract the 
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good motives and without fraud, but whether he ha^ done his 
duty, and acted according to the confidence reposed in him ; for 
the rule is : Grave est fulem fall ere ; 1 Fides servanda cst; Sim- 
plintns juris gentium pra-valeat? On the other hand, if, bv the 
violation of his instructions, he obtains a profit or advantage, he 
is not allowed to retain it; but the principal is entitled to the 
full benefit of itJi So, an agent, by his misconduct, must bear 
the whole risk of failure and loss, and is not entitled to any 
indemnity for his unauthorized act or speculation 4 The Jaw 
never holds out a premium lor any violation of dutv. What 
will be the effect of a subsequent ratification by the principal, 
will come under review in our subsequent pa*jrs. ; 

$ JU3. In regard to instructions, there am two qualifications, 
wli'eli are naturally, and perhaps necessarily, implied in every 
case of mercantile agency. The lirsi i.-, that they are applica¬ 
ble only to tin* ordinary course of things; and the agent will 
• be justified, in eases of extreme necessity and unforeseen emer¬ 
gency, in deviating from them.’’ Tims, for example, if goods 
are perishable and perishing, the agent ma\ deviate from his 
instructions, as to the time, or price, at which they are to be 
sold. 7 So, if they are accidentally injured, and must be sold 


attention and care of lioue.-t agent' on tin- route, it mi'Jit tempt the cupidin ol’ 
dishonest one.,. The parly \v ho propO'C-. to t.ike tiie n-hol this method ol ro- 
initl .'lets h.is a right to weigh the adv aulam .» and dbadv amazes of the various 
methods til' enclosing the note-,; and if lie diret t- the money to be remitted in 
notes of ‘VIOO or >a0. (lie debtor ha- no right to iuete.i>e ilie si/e of the package 
by remitting in notes of MO .and Mj. There was eirnr in ptftinitting the jure 
find that the departure linui instruction- wa, iininaten;d.”J 

1 Dig. Lib. 13, tit. a, In iron. 

« 1 Li verm, on Ag- ncy, eh. K, l, p. 323, (edit. Isis) ; Daley on Agency, by 
Lloyd, I), 10; Manella <?. Dai ry. .*1 Crunch, II. <115. 

3 Daley on Agem y. by Lloyd, al ; Malyne, Lex. Mer. S2; Mas>ev r. Davies 
2 Vos. jr. 317 ; Beaumont r. Boultbce. 7 N’es. 60s, C17 ; Dost, ^ ‘207, 214, 34 r. 

4 Daley on Agency, by Lloyd, 3, 4 ; Id. 4!)-. r »l ; 3 (’bitty on Comm, and Ma.mf. 
ch. 3, pp. 210, 21S, 221 ; Williams t\ Littlefield, 12 Weinl. U. 302. 

6 Dost, § 23*1-260, 43!), 44f>. 

c Ante, h. r >, 1lt^l 41 ; Dost, § 237; 1 Livvrnt. on Agency, eh. 8 , § 2, p. 308 - 
370, (edit. ISIS) ; ITChitty on Comm, and Manuf. eh. 3, p. 218; Dusar »?. Derif, 
4 Uinn. U. 3CI. 


1 (‘bitty on Conmi. anil Manuf. eh. 3, p. 21S; 
Oil Bail ill. § 45 : 1 ; Ante, So, 118, 141 ; Dost, § 23 
869, (edit. 1818.) 
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to prevent further loss. So, if they are in imminent peril of 
being lost by the capture of the port, they may for safety, in a 
case of necessity, and not otherwise, be transported to another 
port. 1 * [Where the instructions of an American owner of flour 
to his factor at Liverpool' were to withhold it from sale until an 
expected act of Parliament had produced its results upon the 
market, the latter is not chargeable with a breach of instructions 
in selling prematurely, if he wait a considerable time after the 
passage of the act and then sell in good faith and with reasona¬ 
ble prudence. Under such instructions, the factor has a discre¬ 
tion, after the qiarket has remained a considerable time under 
the influence of the new law, to jtfdge whether the measure has 
produced its full effect upon the market; and he is not liable for 
an error in judgment in that respect.-] 

§ 194. It is a proper corollary from this principle, that any 
unavoidable calamity, or overwhelming force or accident, with¬ 
out any default of the agent, will excuse him from a strict per-* 
formance' of the duties of his agency; for all suclj cases are 
deemed exceptions to the general rule. 3 A fortiori , if the strict 
performance becomes impossible, without any default of the 
•agent, he is excused. 4 * The Roman law was even more indulg¬ 
ent in cases of mandataries, excusing them for non-performance 
in cases of sickness; or of capital enmities; or of an action be¬ 
coming fruitless against the principal (as where he had directed 
goods to be purchased, and became insolvent); and for other 
causes deemed just. Sane, si ralctudinis advcrsce, vel capitalium 
inimicitiarum, feu ob inanes-rei adiones , seu ob aliam , justarn cau- 
sam , excusationes allegat; audiendus es(J‘ # 

§ 195: The second qualification is, that, if the ’instructions re¬ 
quire the agent to do an illegal or immoral act, he may violate 
his instructions with impunity ; for the law will not tolerate 
either party in violating any moral or legal duties. 6 Rei turpis 

1 See Catlin v. Bell, 4 Camp. U. 183. 

9 Milbank t>. Denr.istoun, 21 N. Y. Rep. (1860) ; 1 Bosworth. 

■ 3 Ante, §§ 85,118, 141; Post, §§ 200, 208, 237 ; WilsoM;. Wilson, 26 Penn. 
St R. 394. ™ 

4 1 Liverm. on Agency, ch. 8, § 1, pp. 310, 311; Jd. 328, 357, 358, (edit. 1818) ; 

Smith if- Calogan, 2 T. Rep. 188 n.; Ante, §§ 85, 118, 141, 188; Post, § 237. 

6 Dig. Lib. 17, tit. 1, 1. 23-25 ; Pothier, Pand. Lib. 17, tit. 1, n. 80. 

# Catlin v. Bell, 4 Camp. R. 183; Bexvrell v. Christie, Cowd. R. 395; I’aley 
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nullum mandatum est; ei idea hac actione non agetur} Illud quo- 
que mandatum non est obligalorium , quod contra bo nos mores est. 
Vefqti, si Titius de furto , aut de damno faciendo, aut de injuria 
facienda , mandet tibi; licet enim painani istius facti nomine prms - 
titer is, non tamcn ullum habcs adversus Tilium actionem? Pacta , 
quce contra leges constitutionesquc , vcl contra boms mores fount, 
nullum vim habere , indubitati juris est , is the strong language of 
the Roman law; 3 and it is more strongly dictated by the sound 
morals inculcated by Christianity. 4 Thus, for example, if goods 
are bought or sold by an agent, to be smuggled in violation of 
the laws of'the country, no recovery or account can be had by 
either party of the same; for the law, in such a case, refuses to 
interfere on either side, upon the principle, Kr turpi causa non 
oritur actio. r> And where the fault is mutual, the law will leave 
the case, as it finds it ; In pari delicto potior est conditio defen • 
dentist So, if a person is employed, ai^l money is advanced to 
Gbim for the purchase of libellous books, or indecent pictures, he 
will not be compelled to account. # And, on the other hand, if he 
has advanced the rponey for such immoral purposes, at the re¬ 
quest of his employer, lie cannot recover these advances, or com¬ 
pel the employer to take the books, or the pictures, and to pay 
for them.” Nay, the principle is carried further : and if the main 
object, for which the agent is employed, is legal; yet if, by the 
terms of the contract, and as a part of it, the agent is to act in’ 
an hegal character or manner in another part of the transac¬ 
tion, «tlie whole contract will be contaminated thereby; and the 
agent can recover no compensation even for his legal acts under 


on Agency, by Lloyd, 8, 25, 26 ; Webster v. I)o Tastet, 7 T. It. 157 ; 3 Cbittv on 
Comm. andManuf. 21C. 

1 Dig. Lib. 17, til. 1,1. 6, § 3. , 

2 Inst. Lib. 3, tit. 27, § 7. * 

8 Cod. Lib. 2 , tit. 3, 1. C ; Story on Conflict of Laws, § 245. 

* 1 Liverm. on Agency, eh. 1, § 2, j>. 14-16, (edit. ISIS); llolman e. Johnson, 
Cow per, It. 343 ; 1 Story on Equity Jurisp. § 236 ; Story on Conflict of Laws, i 
§ 244-260. q * 

5 1 Liverm. on Agency, eh. 1, § 2, pp. 14, 15, (edit. ISIS); llolman t\ John- 
son, Cowper, It. 343 ; Story on Conflict of Laws, § 244-25S ; Armstrong r. Toler, 

11 Wheat. It. 258, 200. 

6 1 Liverm. on Agency, eh. 1, § 2, pp. 19, 20, (edit. 1818 .) 

7 Ibid. 
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the contract. Neither can the principal* enforce any of. its obli¬ 
gations. 1 

§ 196. This doctrine is founded in the principles of eternal 
justice; and it is greatly to be lamented, that it has not been 
followed out in our intercourse with foreign nations, to the ex¬ 
tent of refusing to interfere in contracts, even between our own 
citizens, which are made in violation of the laws of trade and 
the public policy of foreign nations- Pothier, with the deep feel¬ 
ings of a moralist and universal jurist, has inculcated and en¬ 
forced, in a persuasive manner, this enlarged doctrine. 2 But the 
general practice of nations is the other way; and that practice is 
sustained by the common law, ^ well as by the authority of 
Valin and Emerigon. 3 

§ 197. However; it will not be presumed,’that an agent is 
authorized to violate the laws of a foreign country, (as, for ex¬ 
ample, by smuggling); and, therefore, either an express author¬ 
ity must be shown,* or an implied authority from the knowi| 
habits of the particular trade, or the general dealings between 
the parties in similar enterprises. 4 * We hope that the time may 
arrive, when the general cultivation of international law, en¬ 
lightened and reformed by Christian morals, will introduce a bet¬ 
ter system, which shall declare, that the common interests of all 
nations are best promoted by a steady support of all the munici¬ 
pal laws of each, which are not inconsistent with justice, ra¬ 
tional liberty, and liberal intercourse. 

§ 198. In regard to instructions, they must often leave cnuch 
to the: discretion of the agent; and, under such circumstances, 
his proper duty must be ascertained by the considerations already 
mentioned, as well as by those, which will be hereinafter stated. 6 


1 1 Liverm. on Agency, ch. 1, § 2, p. 19-21, (edit. 1818); Story on Conflict 
of Laws, (246-248) ; The Vanguard, 6 Rob. 207. 

2 Pothier a. d’Assur. n. -58, an<f note of Estrangin. ad locum, (edit. 1810,) 
pp. 86, 89. 

3 1 Liverm. on Agency, ch. 1, § 2, p. 15-19, (edit. 1818) ; Story on Conflict 
of Laws, §§ 245, 246, 257; 1 Emerig. d’Assur. ch. 8, § 5, pp. 212, 215 ; edit, by* 

•BoulayPaty, p. 215-218; 2 Valin, Comm. art. 49, p. 127+1 Marsh, on Insur.' 
ch.* 8, § 1, p. 59-61 ; Planehe ». Fletcher, Doug. R. 251, 254 ; 1 Chitty on Comm, 
and Manuf. 88, 84. 

4 1 Liverm. on Agency, ch. 8, § 2, p. 861-8G8, (edit. 1818) f Wellman v. Nut¬ 

ting, 4 Mass. R. 434; Molloy, B. 3, ch: 8, § 6. 

* Anfc, §§ 189, 192, 1S9, 237. 
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Thus, (to suggest a rule in a general form,) where an agent has 
general orders to dispose of goods for his principal to the best 
advantage, (a very common mode of expression to be found in 
written orders,) he is bound to execute them with that degree of 
diligence and skill, which prudent men usually exercise in sim¬ 
ilar affairs; 1 and, consequently, he may dispose of the goods ac¬ 
cording to the best terms, which can be obtained at the time;. 
and if he does so, his principal will be bound thereby, although 
the sale may turn out in the event to be disadvantageous. 2 Apd 
sometimes even a literal deviation from the {ernis of the orders 
may be excused, and the act bind the owner, ff the conditions 
and on€fets of the order are substantially obtained, without any 
increase of expense or risk to the principal. Thus, if an agent 
should exceed the limited price in a purchase of goods in a small 
degree, and yet he should be able to effect an equal saving in 
some other part of the same business, $uch as in the expense of 
|hipping them, he would, at least in equity, be deemed excused, 
and the principal be bound: 1 

§ 199. In the next place, it may be laid down as a general 
rule, in the absence of instructions, that if there be a known 
usage of trade, or a mode of transacting business, applicable to 
the particular agency, or analogous to it, in such a case it will 
be the duty of the agent to conform to it; and any departure 
from it, not required by necessity, will be at the peril of the 
agent, ai.d involve him in full responsibility for any loss occa¬ 
sioned thereby. 4 This is not an arbitrary doctrine } but it is 
founded upon an implied authority on one side, involving an 
implied confidence and obligation oil the other side.’ We have 
already seen, that if an agent acts according to.the customary 
mode of business, and settled usages of trade, he will be pro- 

1 Kingston v. Kincaid, 1 Wash. Cir. It. 453 ; Ante, §§ 182, 183. 

9 8 Chitty on Comm, and Manuf. oh. 3, pp. 217, 218; 2 Molloy. B. 3. ch. 8, 
§§ 2, 5; Malyna, Lex. Merc. eh. 16, p. 81-83•, Evans v. Potter, 2 Gallis. R. 13 ; 
Burr ill r. Phillipps, 1 Gallis. It. 360. 

.. 3 Cornwall v. Wilson, 1 Yes. 510 ; 3 Chitty on Conun. and M.inuf. oh. 3, p. 219, 
note (1) ; Smith on Mere. Lriw, 53, 54, (2d edit.); Id. oh. 5, § 2, p. 99, (3d edit. 
1843) ; Ante, § 85. • 

4 8 Chitty on Anm. and Manuf. 215, 216; Ante, §§85, 96, 118,141,185,194 ; 
Post, §§ 208, 237. * 

3 Ante, §§ 60, 78, 77. 
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tected, although a loss should, without hid default, happen there¬ 
by* because his authority embraces, by implication, that extent. 1 
And it is equally true, that the agent impliedly agrees to act 
according to such modes of business and usages of trade, and 
that he is trusted, in the confidence that will not violate 
them. 2 It will not, therefore, as we have seen, constitute any 
defence to the agent, that he intended a benefit to his employer, 
if he acted in violation of his duty. 3 And, on the other hand, 
even the usage of trade may not, under all circumstances, excuse 
an agent for acting in conformity to it, if, by following it, he 
knowingly and Idvisedly and wilfully does an injury tphis em¬ 
ployer thereby; for the very notice of an usage is, that is to 
be a guide to his judgment and discretion in common cases, 
when it is presumed not necessarily to work a sacrifice of the 
interests of the employer. 4 

§ 200. Illustrations might be easily multiplied, to establish 
this doctrine in its various aspects. Thus, for example, if a||l 
agent, intrusted with the sale of goods, should negligently allow 
them to remain in an improper place of deposit, contrary to the 
usual habits of the business, and the goods should be destroyed 
by fire, he would be responsible for the loss, although the fire 
arose from an accidental cause; for the loss, although not in a 
strict sense immediately caused by his negligence, may fairly be 
attributed to it. 5 So, if an agent should, improperly and con- 


1 Ante, §§ 96, 185; 1 Gallis. R. 360 ; Rcano v. Mager, 11 Martin, R. 636. 

3 Ibid. We have already seen, that if the construction of the terms of written 
instructions be doubtful', and tbe agcr.t lias acted in good faith under a mistaken 
interpretation of t^eir purport, he will not be responsible to his principal for 
damages or losses occasioned thereby. And, in cases of doubt, tbe rule is, that 
the words are to be construed most strongly against tbe principal. Ante, 74-76, 
82. Sec also Vianna t>. Barclay, 3 Cowen, R. 281; Maekbeath v. Iialdimand, 1 
T. R. 182, per Buller, J.; Lucas v. Groning, 7 Taunt. R. 164 ; Morrell v. Frith, 

3 Mees. & Weis. 402. 

3 3 Chitty on Comm, and Manuf. cli. 8, pp. 215, 2t(‘, 218; Ante, § 192. 

4 3 Chitty on Comm, and Manuf. ch. 3, pp. 215, 216, 218, note (1.) See Sadock 
v. Burton, Yelv. R. 202; Malyne, Lex Merc. 83; Rex w. Lee, 12 Mod. 514 ; \ 
Molloy, B. 3, ch. 8, § 5; Malyne, Lex Merc. ch. 16, pp. 81, 83. 

4 Pdlt, § 218; Paleyson Agency, by Lloyd, 10; Caffrey o. Darby, 6 Ves. 496. 
This is one of the cases, in which the maxim, Causa proxima^on remota, spec¬ 
tator, does not apply ; although it is not perhaps easy to state the exact grounds 
of the distinction. The loss is not, irfdeud, directly caused by the negligence ; 
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trary to his known duty, or the habits of business, deposit the 
money of his principal in his own name, and on His own account, 
with a* banker, who should-fail, the agent would be responsible 
to his principal for the money lost by the failure. 1 So, if an 
agent, authorized to procure insurance for his principal, should, 
by his negligence, omit to have inserted in the policy the com¬ 
mon and usual clauses in the like policies, and, a loss should 
occur, which would have been covered by such clauses, tiki e agent 
would be responsible for the loss. 2 So, if an agent should sell 
goods on credit, when there was no usage of trade to justify it; 
or if he should sell on a longer credit than the usage should jus¬ 
tify ; or if he should omit to Remand payment, when, the credit 
had expired ; or if he should sell to persons of doubtful credit, or 
actually insolvent; in all such cases, he would be personally 
responsible for the loss to his principal/ 1 tSo, if he should give 
time for payment after the money became due, or should omit 
Qto use the common diligence to collect it. the loss would be his 
own. 4 So, if an agent, authorized* to purchase goods, should 


but the latter may properly be said to be the occasion of it. See Davis r. Gar¬ 
rett, I! Bing. It. 71 ij. The ease of a policy-agent stands on a similar ground ; for 
the loss cannot be correctly said to be, immediately caused by his neglect, as it 
may be directly attributable to the peril of the -ea. See Paley on Agency, by 
Lloyd, 15-17. In Cafl'rey v. Darby, (! Yes. 49*1. the Master of the Rolls, in his 
judgment speaking of .loss, where there had been negligence by trustees, said: 
“ If they lave already been guilty of negligence, they must be responsible for 
any loss in any way to that property; for, whatever may be the immediate cause, 
the property would not have been in a situation to sustain that loss, if it had not 
been for the" • negligence.” See. ante, § 192. 

1 Massey v. Banner. 1 Jaek. it Walk. 245, 248 ; 3 Chittv on Comm, and Manuf. 
ch. 3, pi 215 ; Wren v. Ivirton, 11 Vos. 378; Post, 2<>3, 208, 218. 

* 2 Ante, § 191; Mallough v. Barber, 4 Camp. II. 150. See also Comber v. An¬ 
derson, 1 Camp. R. 523 ; Park v. Ilammond, 4 Camp. R. 344 ; S. C. 6 Taunt. It. 
495; 1 Li verm, on Agency, ch. 8, §1, p. 341-354, (edit. 1818); Paley on Agency, 
by Lloyd, 18-21. 

3 Ante, §§ 60, 109, 209, 220; 1 Liverin. on Agcncv, ch. 8, § 2, p. 368, (edit. 
1§1H) ; Id. 854 ; Paley on Agency, by Lloyd, 26, 27 ;*Molloy, B. 3, ch. 8, § 3 ; 8 
Chitty on Comm, and Manuf. 205, 206, 516, 218 ; Littlejohn r Ramsay, 16 Martin, 
R. (555; Gilly r. Logan, 14 Martin, R. 196; llosme'r r. Beebe, 14 Martin, It. 368 ; 
Richardson v. Weston, 16 Martin, R. 244 ; Leveriek v. Meigs, 1 Cowen,*R. 645; 
Forrestier v. Boat&iuan, 1 Story, R. 43. 

4 Caffrey 1 . Darby, 6 Ves. 494, 495 ; Paley on ^Jenoy, by Lloyd, 39, 40 ; Ma- 
lyne, Lex Merc. ch. 16, pp. 81,82; Childs v. Corp, 1 Paine, U. 286. 
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deviate from his orders as to price, quality, or kind, or other¬ 
wise, the principal would not be bound. 1 [And if an attorney 
' at law undertakes the collection of • a debt, and by gross negli¬ 
gence, puts it in such a situation as to embarrass the,creditor in 
obtaining payment, and to render the debt less valuable, he is 
liable to his employer. 2 ] 

§ 201. The employment of sub-agents or substitutes is often 
expressly provided for in letters of attorney, and other formal 
instruments. In such cases it is clear, that the original attorney 
or agent will not be liable for the acts or omissions of the substi¬ 
tute, appointed or employed by him, unless, indeed, in the ap¬ 
pointment or substitution he is guilty of fraud, or gross negli¬ 
gence, or improperly cooperates in the acts or omissions. 3 In 
many other cases a similar authority arises, by implication, from 
the conduct of the parties, or from the usage of trade. Thus, 
for example, it is very common, in certain classes of business, to 
employ a sub-agent to transact the business of the agency; suclg| 
as the employment of a broker to buy or sell goods. 4 5 In all cases 
of this sort, the agent will not ordinarily be responsible for the 
negligence or misconduct of the sub-agent, if the employment of 
the sub-agent is authorized by the principal either expressly or 
impliedly, by the usage of trade, or the usual dealings between 
himself and his principal, and he has used reasonable diligence 
in his choice as to the skill and ability of the sub-agent. 6 The 
same rule will apply, where the employment, although not so 
authorized, arises from unforeseen exigencies or emergencies, 
imposing upon the agent the necessity of employing a sub- 

1 3 Chitty on Comm. andManuf. eh. 3, pp. 218, 219 ; 1 Liverm. on Agency, eh. 
8, § 2, p. 3(58, (edit. 1818.) 

2 Wilson t?. Coffin, 2 Cush. 316. 

3 Foster v. Preston, 8 Cowen, R. 198; Taber v. Pcrrott, 2 Gallia. R. 5G5; Post, 
§§ 217 a, 232, 333. 

4 Ante, §§ 14, 15 ; Post, 217. 

5 Paley on Agency, by Lloyd, 17, 20; Goswcll v. Dunkley, 1 Str. R. 680; 
Cochran v. Irlam, 2 M. &*Selw. 301, note; Commercial Bank of New.Orleans 
v. Martin, 1 Louisiana Annual R. 344 ;’ Pothier, Pand. Lib. 14, tit. 3, n. 18. 
See, also, as to Who is to be deemed the principal, and who the agent, and who 
the suS-agent. Rapson v. Cubitt, 9 Mees. & Welsh. 710; Quarman v. Burnett, 

6 Mees. & W T elsb. It. 499; Milligan v. Wedge, 12 Adolph. & flllis, R. 737 ; Win- 
terbottom ».W T right, 10 Meeljk Welsb. R. 109, 111; Post,§§4534586,458c, 
454 a ; Story on Bailments, § 403 a. 
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agent. 1 But the sub-agent will, under such circumstances, be 
himself directly responsible to the principal for his own negli¬ 
gence or misconduct; for wherever anj|8uch efpress or implied 
authority t6 appoint a sub-agent is allowed or given by the prin¬ 
cipal, a privity is created between them. 2 3 4 Under other circum¬ 
stances, as no privity would exist between them, the sub-agent 
would he directly responsible only to his immediate employer, 
the original agent. 8 If, therefore, the agent has actually become 
responsible to the principal, by the negligence or misconduct of 
his own sub-agent, and has been compelled to pay damages 
therefor to the principal, he may recover all that he has been thus 
compelled to pay, from the sub-agent; 1 We shall hereafter see, 
that an agent may also, by his own conduct, sometimes render 
' himself responsible for the aets of his sub-agent, and become, in 
effect, a guarantor for him, arid incur an absolute responsibility 
to his principal for money received by his sub-agent. 5 
* § 202. On the other hand, where the agent has given only the 
usual credit, or has conducted himself according to the usual 
course of business, and has employed the usual diligence in his 
agency, he will not he responsible for any loss occasioned by the 
subsequent insolvency or fraud of the persons whom he has 
trusted, or to whom lie has sold the property, if, at the time of 


1 Brom I \ v. Cox well, *2 Bos. & l’ull. 438; Colwell v. Runkley. 1 Str. R. 080; 
Catlin f. Bell, 4 Comp. R. 183 ; Raley on Agemy, In Llo\d, 17; Ante, jjij 85, 
118, 141 

2 Ibid.; Liverm. on Agency, eh. 2, § 1, p. 56-5!) ; Id. p. 64-07. (edit. 1818.) 
But Lock..ood i\ Abdy, 9 .Jurist, 1845, p. 267. 

3 Cleaves v. Stockwell, 33 Maine, 341; Cobb v. Beeke, 6 Q. B. 930 ; Kobbins 
v. Fennell, 11 Q. B. 248; Raley on Agency, by Lloyd, 5, 16, 17, 32, 79; Id. 
pp. 39(5,'397. See Bromley v. Coxwell, 2 Bos. & Bull. 438; 1 Liverm. on 
Agency, ch. 2, § 4, p. 56-59 , Id. 64, 65, 67, (edit. 1818): Bost. §§ 203. note, 
217 a, 308; Cochran v. Irlain, 2 M. & Selw. SOI, n. The text contains wbat I 
cannot but deem the true doctrine on this point. But there is something in the 
circumstances of the case of Bromley v. Coxwell, 2 Bos. & Bull. 438, which 
may, perhaps, create a doubt in some minds. See also Lord North's case. 
Dyer, II. 161; Solly a. Rathbone, 2 M. & £kilw. 298; Cull r. Backhouse, cited* 
6 Taunt. R. 148; Schmnling t'. Tomlinson, 6 Taunt. 117; Lane r. Cotton, 
12 Mod. R. 488; 1 Black. Comm. 90. * See Lockwood r. Abdy, 9 Jurist, jflS45,) 
p. 267. 

4 Mainwaring t>. Brandon, 8 Taunt. R. 202, 204,205; Boat, § 308. 

* Taber v. Rerrott, 2 Chillis. R. 565 ; PostJ 231 a. 
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the sale, they were in good credit. 1 So, if payment is received 
in the usyal manner of conducting the like business transactions, 
as by receiving a* check qpi a bank from a*person in good credit, 
who should become insolvent, before the check could be duly 
presented ; or, by receiving the common currency of the country, 
which should afterwards become depreciated; in each of these 
cases the loss would be the loss of the principal, and not that of 
the agent. 2 So, if an agent, who is authorized to purchase 
goods, uses reasonable diligence in the choice and pitrchase of 
them, and afterwards they are found to be, or should become,' 
damaged without his default, the loss must be borne by the 
principal. 3 So, if the goods of the principal are deposited for 
safety in a proper place, according to the usage of trade, and 
they are there destroyed by fire or other casualty, the agent is 
discharged. 4 So, if the money of the principal is deposited in 
his name in the hands of a banker of good credit, and such a 
deposit is according to the common usage of the place, or of 
that business, the agent will not be responsible for any loss 
arising from the failure of the banker. 6 And this is in conformity 
to the rule of the Roman law. Si res pvpiUaris incursu tatro- 
num pereat, vel argentarius , cut tutor pecuniam dedit , cum fuisset 
celeberrimus , solidum reddere non possit; nihil eo nomine tutor 
preestare cogitur . 6 

§ 203. In the next place, it is the duty of an agent, where the 
business in which he is employed admits of it, or requires it, to 
keep regular accounts of all his transactions on behalf of his 


L-Ante, §§ 18 7, 191; Paley on Agency, by Lloyd, 9, 26, 27, 45-47S Chilly 
onTIomm. and Manuf. 204, 205, 215, 218; Scott w. Surman, Willes, It. 40G, 407; 
Smith on Mercantile Law, p. 99, (3d edit. 1843.) 

a Paley On Agency, by Lloyd, 9, 27, 28; Molloy, B. 3, eh. 8, § 7 ; Russell v. 
Hankey, 6 T. It. 12 ; 1 Li verm, on Agency, ch. 8, § 2, p. 356, (edit. 1818) ; Ante, 
§§ 98, 103, 109 and note, 181. 

3 Paley on Agency, by Lloyd, 32 and note (2); Mainwaring v. Brandon, 
8 Taunt. 202. 

* * Paley on Agency, by Lloyd, 17 ; f Goswell v. Dunkley, 1 Str. R.680, 681. See 

Bromley v. Cox well. 2 Bos. & Pull. 4*18; Ante, § 194. 

* Paley on Agency, by Lloyd, 45, 48*^ Knight v. Ld. Plymouth, 3 Atk. 480; 
Ex parte Parsons, Ambler, R. 219; Ante, § 200; Post, 208; llammon v. Cottle, 
6 Serg. & Rawle, R. 290. 

® Dig. Lib. 26, tit. 7, L 60. 
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principal, not only of his payments and disbursements, but also 
of his receipts; and to render such accounts to his principal at 
‘all reasonable times, ^ithout any suppression? concealment, or 
overcharge. 1 2 3 * The Roman Jaw, in the like hi armor, required 
mandataries and agents to render an account of their doiuga to 
their principals-, and to pay over to them all the property and 
proceeds in their hands.. Procurator , ut in cirferis quo'tve nego- 
liia gerendis, ila ct in litibus , ex bond Jidc rationem redderc debet. 
Itaque , quod ex life consecutus crit, sire prinei/mliter ipsius rei 
nomine , sive cxtrinsecus ob earn ran, dibet mandati judieio resti- 
tmre? 

§ 204. This duty is strictly enforced in Court*' of Equity,; and 
If, by the neglect or omission of this duty, the principal suffers a 
loss, that loss must be ultimate!} borne b\ the agent. When 
an agent omits to render his account of sales, when reasonably 
required after the sales are made, he will be presumed to have 
received the money, and will be accountable therefor; and, in 
all cases of unreasonable dolus, he is general!* charged with 
interest, whether he has made interest or not. ; But this is prop¬ 
erly applicable only to eases\vhere there has been no credit, or 
the credit has expired; for 1 lie agent i" not in any default lor not 
paying over the money, until he has received it.* 

1 I'a lev on Agencv. by* LIomI, 48, 4'». White i. L.idv Limoln, 8 Yes. 369, 
370; 3 Ch av on Comm, ami Mauuf. eh. 3, j>. 219, Smith on Mere. Law, 47-49, 
(2d edit ) ; LI pp. 91, 95, (3dedit. 1M3) ; Chedworth i Edward*. S Ve«. 49 ; 
Eaton r. Wclton, 32 N. II. It. 352 ; 1 Lixcnn. on Agem-x, eh. 8, § 7, p. 434— 
436; 1 Srory on Eq. Jurisp. §§ 468, 023. A Mib-aemt, employed bv an agent, 
is,*in general, jnly accountable to the agent, and mot to the primipal; tor there 
is no privity between them. Ante, is 201 ; Post, i| 217; Cartwiigbt v. llateley, 
1 Yes. jr. 292; Pinto v. Santos, 5 Taunt. 417; Stephens ?*. ltadcoek, 3 liarn. & 
Adolph. 334 ; Myler v. Fitzpatriek, 6 Madd. It. 360. 

2 Dig. Lib. 3, tit. 3,1. 46, sj 4 ; l’othier, l’and Lib. 3, tit. 3, n. 55; 1 Domat, 
B. 1. tit. 15, § 8, art 8. 

3 3 Chitty on Oornra. and M.jnuf. ch. 3, p. 220; Pnloy on Agency, by Lloyd, 

49, 50; Dodge t>. Perkins, 9 Pick. 11. 36H; -r.Jollaml, 8 Vos. 72*. See Heid 

w. Van Rensselaer Glass Factory, 3 Cowen, It. 393; S. C. 5 Cowen, R. 587. 
Sec also Mr. Cowen's note to 3 Cowen, R. 87 ; Pope Barrat, 1 Mason, It. 117; 
Smith's ( 'ompemlium of Merc. Law, pp. 91 v 95, ^8d edit 1813 ) 

* See 8 Cliitty on Comm, and Manuf. ch. 3, p. 220; Bird’s Syndic r. Dix’-s 
Estate, 16 Martin, It, 254 ; f a 1 vends. r. Meigs 1 Cowen, R. 645. In Yardcn v. 
Parker, 2 Esp. Rep. 710, Mr. Justice Bullcr seems to have thought, that il part 
of the purchase-money only had been received by the agent, the principal could 
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§ 204 a. In the next place, it would seem in general to be the 
duty of an agent, employed to sell the goods of different per¬ 
sons, such, for example, as a factor, to kqgp distinct accounts of 
the sales made foi each of them ; and, if he should'sell on- credit 
and take notes for the payment, to take separate notes for the 
amount due to each principal; for otherwise the rights of each 
might be essentially changed in case of a failure of due pay¬ 
ment, and- a diliiculty might arise in ascertaining the exact 
amount of property of each in the respective notes so taken. 1 
Without doubt, the usage of trade, or the mode of dealing be¬ 
tween the parties, may vary the application of this rule ; but it 
seenifr in it&elf eqnall} convenient and equitable, as applied to 
ordinary .cases. 2 

§ 203. So, it is, in many cases, the duty of an agent to keep 
the property of Ins puncipal separate from his own, and not to 
mix it with the latter ; and if lie does not keep it separate from 
his own, in cases wheio it is properly his duty, and afterwards 
he is unable *to distinguish between the one and the other, the 
whole will, as a sort ol penalty for his negligence, be adjudged 
»to belong to his principal. 5 It is also the duty of an agent, in 
some cases, to invest the money of his principal, whuli comes 
to his hands, so as to yield an interest; m other cases, it is 
equally his duty to abstain fiom making any investment. If, 
in either case, he should violate his proper duty, lie would be¬ 
come responsible to Ins principal. As, for example, if he has 
omitted to invest, in the former ease, he will be made responsible 


not recover that until the whole transaction was closed, unless the rest was not 
received by the default of tin agent The dm trine does* not seem to have been 
called lot by t lit fat ts of the uise, and therefore will deserve further considera* 
tion. Ste 3 Chitty on Conrm. and Manuf. eh 3, p. 220; Paley on Agency, by 
Lloyd, 39, 40, and note (a.) 

1 Ante, § 179, note ; Claik r. Tipping, 9 Beavan, It. 284. 

2 fete ante, 179, .note, Cor lies v. Wuldifield, 6 Cowtn, R. 181; Jackson v. 
Baker, 1 Wash Cir li 39r, 4 la ; Johnson u. O’lktra, 5 Leigh, Virg It. 456. 

Staley on Agency, by Lloyd, 48, 49, 51 ; Wren v. Kirton, 11 Ves. 877, 882 ; 
Fletcher v. Walkei, 3 Madd. It. 73; Lupton t>. White, la Ves. 432, Greene v. 
Haskell, 5 Rhode l l«nd, 4 47; 1 Beawes, Le\ Mere. Fartoi s, pp. 41,46; 3 Cbitty 
on Comm, and Mamu. ch. 8, pp 215, 220; Smith on Mare. Law, 48-30, (2d edit.) ; 
Id. ch. 5, § 2, pp. 9 > 96, (3d edit. 1813) ; Chcdwortli v. Edwards, 8 Ves. 49, 60; 
1 Story on Eq. Juriqr. §§ 468, 623; Ersk. lust. B. 8, tit. 3, § 34 ; Ante, 179, n., 
204 a. 
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|or interest; in the latter case, the principal will be at liberty to 
reject thtp investment, and to hold the loss, if any, on the invest* 
xnent, to be the loss of the agent. 1 The duty of investing is , 
sometimes dependent upon the general usage of trade; some- 
times upon the particular course of business between the parties; 
and sometimes upon what may be deemed the law of particular 
tribunals. 2 

§ 206. In many cases, also, agents become depositaries or 
stake-holders of pioperty, as w < 11 as agents; and in such cases, 
the ordinary duties of depositaries ol the same nature and 
charaeter belong to tin m Thu-., (as we ht\e seen,) factors 
are depositaries of the goods, whu li tin. y ai< employ id to sell; 
and therefore they are bound to ri isonable skill and diligence 
in the preservation ot them 1 Auitumei rs me aUo deposit¬ 
aries or stake-holders of both partus ot mone), pud upon 
purchases, to remain in their h mils, until all the conditions of 
the sale are fulfilled. Ot course tln v are bound to kiep it 
until that period, as a multi il pledge ; and it, In f ore the con¬ 
ditions are fulfilled, it is iriwn up to either party, without the 
consent ol both, they will be responsible tor any los* occasioned 
there by 1 

§ 207. It may aNo be stated, as geneially true, that all profits, 
which are math by an agent in the <ouisi ot the business of 
his pi li u i pal, In long to tin. littei.-* Indeed, this doctrine is &o 
firmly established upon prnuipUs ot public polity, that no agent 
will be permitted to take beyond a reasonable compensation for 


1 Pale) on Agent), by Lloul, 18, 6 (.bitty on Comm and Manuf S, 

p, 218 

2 Pdley on Agent), b) Lloyd ch 50, blown i Southousc, cited 8 lbo ( h R 
107 Ihe question, yvhetliu inti rest is to bt allowed, in < as>* s ot igmo against 
the agent, «*i uat, is dependent upon a git at yarioty ol ununistam t* Mi 
Cowen, in bis learned note to 8 Coweii N Reports, p 87, has toHutul man) ol 
tbe authorities In general, it may be stated, th it mtcicst is allowed wheie\ei 
it ban been, or it might propeih ha\e been, made by the ag» it, and also yyliere, 
by grost. misconduct, lie has withheld, or grossl) misapplied the money s of li s 

principal 

» Ante, §§ 88, 110, 186 . 

* 8 Chittv on Comm, and Manuf ch 8, p. 219 , Burrougli v Skinner, 8 Burr. 
R. 2689, Pityost i Giat/, 1 Peters, Cir. R. 804. 

' 6 Ante, § 192 , Post, & 21 1, 810. 
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his services, or to hold any profits incidentally obtained in the 
execution of his duty, even if it be sanctioned by usage. 1 Such 
a usage has been severely stigmatized, as-a usage of fraud and 
plunder. 2 Where the profits are made by a violation of duty, it 
would be obviously unjust to allow the agent to reap the fruits 
of his own misconduct; and where the profits are made in the 
ordinary course of the business of the agency, it must be pre¬ 
sumed, that the parties intended, that the principal should have 
the benefit thereof. 3 

§ 208. Besides the particular duties of agents, which haw 
been already incidentally stated, there are others, which seem 
to be the proper result of law; and a deviation from them can 
only be justified by some cleAr usage of business, or by the 
sanction of the principal, or by an overruling necessity. 4 Thus, 
in regard to agents receiving money for their principals, it seems, 
(as has been already suggested,) a clear duty, if they deposit the 
money in the hands of bankers, to deposit it in the name of 
their principals, and not in their own names; and if they adopt 


the latter course, and the bankers should become insolvent, the 
agents would become personally responsible for the loss. 6 So, 
it is the duty of agents to keep their principals apprised of 
their doings, and to give them notice, within a reasonable time, 
of all such facts and circumstances, as may* be important to 
their interests; and if, by neglect of the agent, the principal 
suffers a loss, he is entitled to be indemnified by the agent.® 


13 Chitty on Comm, and Manuf. ch. 3, pp. 216; 221 ; Diplock v. Blackburn, 
* 3 Camp. It. 43, 44 ; Smith on Merc. Law, 49, (2d edit.) ; id. ch. 5, § 2, pp. 91, 92 

(3d edit. 1843); Massey v. Davis, 2 Ves. Jr. 817 ;-v. Jolland, 8’ Ves. 72; 

Paley on Agency, by Lloyd, 8, 4 ; Ante, § 192. 

8 Diplock v. Blackburn, 3 Camp.’ll. 44. 

8 Ante, § 192 ; Pos|, §§ 210, 211. 

4 Ante, §§ 8ft, 118, 141, 194, 201, 237. . 

8 Ante, § 202; Post, 218 ; Geffrey v. Darby, 6 Yes. 496; Massey v. Banner 
1 Jac. & Walk. 241; 4 Madd. R. 413; Paley on Agency, by Lloyd, Pt 1, ch. 1* 

§ 3, pp. 9,10; Wren v. Kirton, 11 Ves. 377, 382; Fletcher v. Walker, 3 Madd. 
B. 73 ; 3 Chitty on Comm, and Mannf. ch. 3, p. 215; Macdonnell v. Harding, 

7 Sim. R. 178; Mammon v. Cottle, 6 Serg. & Rawle, 290. 

8 Paley on Agency, by Lloyd, 27, 38, 39; Malyne, Lex Merc. 82; 3 Chitty . 
on Comm, and Manuf. ch. 3, pp. 219, 220; Arrott v. Brown, 6 Wharton, It 9; 
Devall v. Burbridge, 4 Watts & Serg. R. 805; Harvey v. Turner, 4 Rawle, R. 
229; Forres tier v. Bor dm an, 1 Story, R. 43, 56. 
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Thus, for example, it is the duty of an agent, to whom a bill of 
exchange is remitted for acceptance, to give notice to his em¬ 
ployer of the acceptance or non-acceptance of the bill by the 
earliest reasonable opportunity. 1 So, an agent employed to 
purchase goods abroad, or goods to be shipped abroad, is bound 
to transmit the bill of lading to his employer as soon as possi¬ 
ble, or at least within a reasonable tune. 2 * It has also been laid 
down, as the duty of a bill-broker, or other person, to whom a 
bill is remitted on commission, first, to endeavor to procure ac¬ 
ceptance ; secondly, on refusal, to piotest the bill for non-aceept- 
ance; thirdly, to advise the remitter of*the receipt, acceptance, 
or protest; and in "case of the latter, to send the piotest to him ; 
and fourthly, to advise any thirds person that is concerned , and 
all this is to be done without dela) ; or, a-> Beaw u& expiesses it, 
by the post’s return without further deln). But it is far from 
being clear, that all these are strictly his duties in all cases ; and 
it is certain, that there are others equally imperative. Indeed, 
the duties properl) belonging to such agencies an most naturally 
affected and qualified by the usages of trade, and the particular 
dealings between the parties. Thus, for example, unless there 
be a clear usage of trade, it seems liardl) to be a part of such an 
agent’s duty, to give advice to thud persons of the receipt, or 
acceptance, or refusal of acceptance of a bill, although it i- his 
duty to «dve such advice to his emplo)er. 4 And it seems quite 
as muen the duty of such an agent to present the bill for pay¬ 
ment, if accepted, and to give notice of the payment, or non¬ 
payment, and in the latter case, to protest the bill, as it is to per¬ 
form the ether duties already enumerated.’ 

§ 209. And this loads us to the remark, which, indeed, has 


1 Beawci, Lex. Mere. tit. Bills of* E\ihauge, p. 4 SO, § H? , Pales on Agency, 
by Lloyd, p. 5 ; Id. 89, Crawford v Louisiana Slate Bank, 13 Martin, It. 2t4, 
706; MontUlat ». Bank ol United States, 13 Martin, It 8i>5, Miranda t\ Citj 
Bank of New Orleans 6 Miller, Louie*. It. 740, Pritchaid r. Louisiana State 
Bank, 2 Miller, Louis. It. 415 ; Durnford v. Patterson, 7 Miller,* Louis. It. 464 , 
Canonge v. Louisiana State Bank, 15 Martin, R. 344. 

8 Barker t?. Taj lor, 5 Mens. & Weis. 6*27. 

8 Paley on Agencj, by Lloyd, 5,89 ; Beawes, Lex Merc. p. 430, §117; Arrott 
v. Brown, 6 Whart. K. 9. 

4 See ante, §§ 199, 200. 

8 Ante, § 200. 
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been already anticipated in the preceding pages, that there* are ; 
certain duties appropriate, apd belonging to certain classes of 
agencies, resulting either from the general usages of business, 
or the “habits of dealing between the parties, or the special func¬ 
tions to be performed, which cannot be deemed of universal 
application or obligation. Thus, for example, there are peculiar 
duties, and peculiar functions, belonging to auctioneers, to bro¬ 
kers, to factors, to masters of ships, to ships-husbands, and even 
to particular agents, arranged under the same general denomi¬ 
nation, such as ship-brokers, bill-brokers, stock-brokers, insurance- 
brokers, supercargoes, and commission-merchants, with or with¬ 
out a del credere commission. 1 In some of these cases, the law, 
(as we have already seen,) ha^ prescribed, or recognized, partic¬ 
ular duties as positively obligatory ; t in other cases, they are to 
be gathered from analogous principles, or are dependent upon 
the usages and habits of trade, to be ascertained as matters of 
fact. 2 * Thus, for example, it is now settled, as a matter of law, 
that auctioneers can sell goods only for ready money; but that 
factors may sell upon credit. 8 In the first case, the general rule 
of law is strictly adhered to, that all sales must be for cash, un¬ 
less there is a usage of trade, which relaxes the rule, and governs 
the sale. In the latter case, the right of a factor to sell upon 
credit, although formerly a matter of fact and usage, and to be 
ascertained as such, is now treated as an undeniable principle of 
law, and incidental to the agency, in the absence of all contra¬ 
dictory proofs. 4 * A minute enumeration of the particular duties 
of all classes of agents would not be of any great utility, even 
if it were a practicable task. But in the present state Of 
the law, it must necessarily be very imperfect, and derived 
mainly from general principles, which must, of coursfe, undergo 
many modifications, to adapt them to the exigencies .of each 
agency. 6 * 

1 See 1 Livcrm. on Agency, ch. 3, p. 57-77; Reawes, Lex Merc. Vol. 1 , p. 44- 
49, 4 to. (6th edit.) 

« Ante, § 26-37, 

8 S Chitty on Comm, and Manuf. 199; Ante, §§ 27, 60, 108, 110; Post, § 

4 Ante, §§ 108, 110. . vf-' 

* The learned reader will find in Malyne’s Lex Mercatoria, ch. 16; p. 8f-86 ( 

much information as to the practical dudes of factors; and in 1 Livens.itir 

Agency, ch. 8, p. 67-78, (edit. 1818,) in Paley on Agency, by Lloyd, p. 1$»24> V 
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40 §210. Inflthis connection, also, it seems proper to state an¬ 
other rule, in regard to the duties of agents, which is of general 
application, and that is, that, in matters touching the agency, 
agents cannot act, so as to bind their principals, where they have 
an adverse interest in themselves . 1 This rule is founded upon 
the plain and obvious consideration, that the principal bargains, 
in the employment, for the exercise of the disinterested skill, 
diligence, and zeal of the agent, for his own exclusive benefit . 2 
[Thus, where an agent, having a sum of money in his hands 
belonging to his principal, is authorized to remit it by purchas¬ 
ing a bill of exchange, he should purchase the bill with such 
money, and not by using his own credit. 3 ] It is a confidence 
necessarily reposed in the agent, that he will act with a sole 
regard to the interests of hig principal, as far as he lawfully may; 
and, even if impartiality could possibly be presumed on the part 
of an agent, where his own interests were concerned, that is not 
what the principal bargains for; and, in many cases, it is the 
very last thing, which would advance his interests . 4 The seller 

anil in Beawes, hex Mercatoria, j>. 44~f&, (6th edit.) the like in (urination, as 
to these and other mercantile agencies, lint, as a specimen, how little can be 
attained in practical utility by am general statements, we select the following 
passage from Mr. Livermore, as to the general duty of a factor : “ The general 
duty of a factor is to procure the best intelligence of the state of trade at his 
place of ideuce ; of the course of exchange; of tin* quantity ami quality of 
goods at ’Market; their present price, and the probability that it may rise or 
fall; to pay exact obedience to the orders of his employers ; to consult their ad¬ 
vantage in matters inferred to his discretion ; to execute their business with all 
the despatch that circumstances will admit; to be early iu his intelligence, dis¬ 
tinct in his accounts, and punctual in his correspondence.” 1 Liverm. on Agency, 
ch. 3, p. 69, (edit. 1818.) See also 1 Bell, Comm. § 407-418; Id. § 482-436, 
(4th edit.) ;*td. pp. 477, 478, 481, 482, (5th edit.) ; Clarke v. Tipping, 9 Bcavan, 
1L 284. 

1 Stone v. Hayes, 8 Denio, R. 575. „ 

8 Raley on Agency, by LIo) .1, 10, 1 1, 33, 37 ; 3 Chitty on Comm, ami Manuf. 
216, 217^ 1 Liverm. on Agency, ch. 8, § 6, p. 416-433, (edit. 1818); Church v. 
Marine Insur. Co. 1 Mason, 11. 341; Shepherd v. Percy, 16 Martin, R. 267; * 
•Parkhuret v. Alexander, 1 John..Cb. R. 394; Beale t>. Mclvicrnan, 6 Miller, 
Louis.*R. 407 ; 1 Story, Eq. Jurisp. §§ 315, 316, 316 a; Copeland v. Merchants’ 
Insur. Co. 6 Pick. 198, 204 ; Ante, § 10. 

8 4$tone v. Hayes, 3 Denio, R. 575. 

• 4 Paley on-Agency, by Lloyd, 10-12 ;,3 Chitty on Comm, ai d Manuf. *216, 217; 

1 Liverm. on Agency, ch. 8, § 6, p. 416-433, (edit. 1818); Beale t>. McKieman, 
6 Louis. R, 407; Gillett v. Peppercorne, 3 Ueavan, Ii. 78, 83, 84; Ante, § 10. 

20 * 
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of an estate mast be presumed to be desirous of jibtaining q§‘ 
* iigh a price as can fairly be obtained therefor; and the pur¬ 
chaser must equally be presumed to desire to buy it for as low a 
a frrice as he may. It has been said by Cujacius; Hcbc scilicet 
est natura contractus emptionis et venditioni*, ut vendat turns 
m quanto pluris, emat alter quanto minoris potest; 1 or, more briefly, 
in another place; Ut emptor votum gerat eniendi minoris , et vcn~ 
ditor pluris vendendi; 3 or more pointedly still; Emptor emit , 
quam minvno potest ; venditor vendit, quam maxima potest .* 
Without going to the full length of the statement of Pomponius, 
as adopted in the Pandects, that, in regard to price, the parties 
may lawfully circumvent each other, if that word is to be under¬ 
stood in its offensive sense; In jirelio emptionis et venditionis 
naturaliter licere contrahentibus se circurfnvenire ; 1 * * 4 5 it may be cor¬ 
rectly said,^vith reference to Christian morals, that no man can 
faithfully serve two masters, whose interests are in conflict. If, 
then, the seller were permitted, as the agent of another, to become 
the purchaser, his duty to his principal and his own interest would 
stand in direct opposition to each other; and thus a temptation, 
.perhaps, in many cases, too strong for resistance by men of flex¬ 
ible morals, or hackneyed in the common devices of worldly , 
business, would be held out, which would betray them into gross 
misconduct, and even into crime. It is to interpose a preventive 
check against such temptations and seductions, that a positive 
prohibition has been found to be the soundest policy, encouraged, 
by the purest precepts of Christianity. This doctrine is well 
settled at law; 6 but it is acted upon in Courts of Equity to a 
much larger extent, not only in cases of persons, confidentially 
intrusted with the management of the property of others; but, 


1 Cujac. Opera, Tom. 4, eol. 963, ad Lib. 8, Eesp. Pap. (edit. Neap. 1788) ; 
Ante, § 10, notf. « 

8 Cujac. Opera, Tom 10, col. 1005, in IV. Lib. Prior. Cod. Lib. 4 , tit. 44, § 8 . 
(fedit Neap. 175!)). 

8 Cujac. ad Dig. Lib. 4, tit 4,1.16, § 4; Dc;, Minor. Vig. Quin* Ann. (Tam. I, 
,eoL 998,) cited l L.verm. ou Agency, 417, (edit. 1818.) I have not found the 
veiy passage, aftPi <-i>me search. But there is a passage to the same effect ’% 
Cujac. Comm, in Lb 3, Reap. Pap. ad § — Cum inter. Dig. Lib. 46, tit 1, L S}, $ 
4} Cujam Oper. Tom. 4, p. 963, (edit Neap. 1758); Ante, § 10, no|e. 

* 1%kib. 4, tit 4,3.16, §4; Ante, §10; Post,§ 213. 

5 Taylor p, Salmon, 4 Mylne & Craig, R.*l 89. 
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in cases of other relations of a confidential nature, involving the 
rights and interests of the employer. 1 And it is by no. means 
necessary, in cases of this sort, that the agent should have made 
any advantage by the bargain. Whether he has so or Hot, the 
bargain is equally without any obligation to bind the principal. 2 
Of course, it is to be understood, as a proper qualification of the 
doctrine, that the principal has an election to adopt the act of 
the agent, or not; and that, if, after a full knowledge of all the cir¬ 
cumstances, he deliberately and freely ratifies the act of the 
agent, or acquiesces in it for a great length of time, it will be¬ 
come obligatory upon him; not by its own intrinsic force, but 
from the consideration, that he thereby waives the protection, 
intended by the law for. his own interests, and deals with his 
agent, as a person, quoad hoc, discharged of his agency. 3 

§ 211. Hence, it is well settled, (to illustrate the general rule,) 
that an agent, employed to sell, cannot himself become the pur¬ 
chaser; and an agent employed to bu\, cannot himself be the 
seller. 4 [And upon the same principle it is held that a contract 
made by one who acts as the agent of both parties, maybe 
avoided by either principal."] So, an agent employed to pur- 


1 Paley on Agency, by Lloyd, 10-12, 3:i—.‘>r>: 1 Story on Equity Jurftp. § 308- 
828 ; Huguenin t>. liaseley, 14 Yes. 200 ; Maker <•. Whiting, 3 Sumner, K. 476 ; 
Poillon v Martin, 1 Samlford Ch. II. 500 ; Ante, j lu; Po>t, 211-213. ‘ 

9 Camp*tell v. Walker, 5 Ves. G80 ; Ex parte s Yes. 348; Ex parte 

feennett, 10 Yes. 385 ; Cane v. Allen, 2 Dow. 11. 288 ; Ex parte Lacey, 6 Ves. 

, 625 ; 1 Story, Equity Jurisp. 815, 316, 816 a. ^ 

3 Paley on Agency, by Lloyd, 33-36, and note ; 1 I.ivcrm. ou Agency, eh. 8, 
£ 6,p. 427-433, (edit. 1818) ; 3 Chitty on Comm, and Manuf. eh. 3, pp. 216, 3f&; 
^Voodhouse^u Meredith, 1 Jac. & Walk. 204, 221; Morse v. Royal, 12 Ves. 35a; 
I.oWtjber v. Brother, 13 Ves. 95, 103 ; Saunderson r. Walker, 13 Ves. 601. 

4 Ante, § 10; Paley ou Agency, by Lloyd, 33, 34, 37; 1 Story, Eq. Jurisp. 
§§ 9*5,816, 316 a; 3 Chitty on Comm, and Mauuf. ch. 3, pp. 216, 217; l Li verm. 
*»n Agency, ch. 8, § 6, p.' 416-433, (edit. 1818); Lees r. Nuttall, 1 Russ, & 
Alpine, 69; 8. C. 2 Mylpe & Keen, 819; Copelanh v. Mere. Ins. Company, 6 
’Pick. 198; Reed v. Warner, 5 Paige, R. 650; Lowther t‘. Lowther, 13 Ves. 103; 
Jleed v. Norris, I M. & Craig, 374 ; Beal ». McKiernan, 6 Miller, Louis. R. 407 ; 

/ Bartholomew v. Leach, 7 Watts, 472; Conkev ». Bond, 34 Barbour, 276; 4 Ker>- 
■ nan, 85. 

[® N. it. Centra] Ins. Co. t*. National • Protection Ins. Co. 20 Barbour, 470. 
. Mason, J., said: * This is an action upon a policy of reinsurance for $2,000, 
executed by the defendants to the plaintiffs through the agent, G. W. Stevens, 
whowas also the agent of the plaiutifft in making the contract of insurance. The 
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chase, cannot purchase for himself. 1 So, a trustee cannot, ordi* 
narily, become the purchaser of the estate of his cestui qwe trust? 

jialr was selected and the rates of insurance fixed by Stevens, and the question 
is, whether this action can be maintained upon the policy. It becomes important 
to inquire whether such a contract, made by an agent who acts as the agent of 
both parties in making the contract, is absolutely void at common law, or whether 
it is voidable in a court of law; or whether it is only voidable jn a court of 
equity. The rule is well settled, both in England and this country, that such m: 
contract iji voidable in a court of equity at the election of the principal. The 
principle is illustrated in the case of an agent employed to sell. If such agent 
become himself the purchaser or the agent of another; or if he be an agent to 
buy, and he become himself the seller, or the agent of another in making the sale, 
the principal may avoid the sale or the purchase, in equity. If he come to the 
Court upon a timely application, upon the fact b'eing alleged and proved, the 
Court will presume the transaction was injurious and consequently fraudulent; 
and this presumption cannot be overcome unless it can be shown that the prin¬ 
cipal, furnished with all the knowledge the agent possessed, gave him previous 
authority to become purchaser or seller, or afterwards assented to such purchase 
or sale. (Campbell v. Walker, 5 Ves. 678; 1 Ves. Jr. 287 ; Massey r. Davies, 2 id. 
817 ; 1 Russ. & Mylne, 53; 2 Myl. & K. 819; Story on Agency, §§ 9,192, 210, 211, 
214; Dunl. Paley on Agency, S3, 84 ; 1 Mason, 341; 6 Pick. 198; 2 John. Ch. 
252 ; 5 id. 388; Ilopk. Ch. 515 ; 9 Paige, 237 ; 4 Conn. R. 717 ; 5 Lond. Jurist, 
18; Smith’s Merc. Law, 101; 13 Ves. 103; 8 id. 5?>2 ; 9 id. 284; 12 id. 355; 3 Bro. 
C. C. 119 ;^5 Paige, 650; 2 Mylne & Cr. 374; Liverm. on Agency, 423; 4 Mylne & 
Cr. 184; 6 Ves. 625 ; 1 Story’s Eq. Jurisp. §§ 315, 316 ; 2 Mason, 369; 1 Jac. & 
Walk. 294; 1 John. Ch. 27 ; 2 id. 394 ; 8 Ves. 740; 4 Denio, 575; Angell on Fire 
and Life Ins. 454, 455 ; Parsons on Contracts, 74, 75.) The rule seems to be 
founded on the danger of imposition in such cases, and the presumption which a . 
court of equity indulges of theexistence of fraud which is inaccessible to the eye 
of the Court, and consequentRBn equity such agreements are regarded as con¬ 
structively fraudulent. (9 Paige, 242 ; 4 Kent’s Comm. 488, 3d edit.) The rule 
is a well-settled one, and the presumption is not an unreasonable one in a Court * 
governed by the principles of equity. The principal in fact has jMrgained for 
the exercise of all the skill, ability, and industry of his agent, and ncTis entitled 
to demand the exertion of this in his own favor. (Parsons on Cont. 74, 75.) 
Where the agent, unbeknown to his principal, is acting equally in behalf of the 
other party, the presumptions not an unreasonable one. This principle, however, 
like the one that a trustee cannot be the purchaser of an estate, is a mere rule of 
equity. If the proper forms have been observed, the conveyance is good at law, 
and the title passes. The contract is not void, but only voidable. (5 Metcalf, 
467 ; 5 John. 48,48; 1 Bing. 896, 400, 401; 5 Ves. 678 ; IS id. 608; 7 Moore, 
815 ; 5 Pick. 521 ; 3 Ves. 740, J51 ; 2 John. Ch. 740, 751 ; 9 Ves. 248; 10 id. 
881 ; 14 John. 414, 415; 2 Gill & John. 227; 4 id. 876; 3 Harr. & John. 88: 

0 i Taylor v. Salmon, 4 Mylne & C. 189. * 

9 Ante, § 210.; Baker v. Whiting, 8- Sumner, R. 476. 
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And it will make no difference, whether he is sole trustee, or 
joined with others in the trust . 1 So, the assignee of a bankrupt 
cannot become a purchaser of the debts or estate of the bank¬ 
rupt on his own account . 2 And, if he does purchase, it will be 
a trust for the benefit of the creditors; for he is treated as an 
agent for the creditors, in all matters touching the estate of the 
bankrupt . 8 So, an executor or administrator cannot buy any of 
the debts of the deceased for his own benefit; but the benefit will 
belong to those interested in the estate . 4 So, a surety, purchas¬ 
ing the debt, cannot avail himself of the purchase, against his 
principal, for more than he has paid ; but he will be held as a 
quasi trustee . 6 So, the master of a ship, purchasing the ship at 
a sale by public authority, cannot purchase for himself, unless 
the owner afterwards elects to allow him the right.' : So, an 


Parsons on Cont. 75, 70, note j ; 1 Peters’ C. C. 11. 3*18; 0 Ilalst. 5*5 ; 8 Cowen, 
361.) No case, I apprehend, ean he found where a court of law ha 4 pronounced 
such a conveyance absolutely void. (14 John. 418 ;• 5 id. 48; Mackintosh v. 
Barber, 1 Bing. 50; 7 Moore, 315; 5 Pick. 510, 521 : 5 Mete. 1C7.) The rule 
of •which we have been speaking is applicable to all persons placed in situations 
of trust or confidence with reference to the subject-matter of the contract, and 
embraces trustees, executors, administrators, guardians, agents and factors, attor¬ 
neys, solicitors, &c. It embraces all who come within the principle. (9 Paige, 
241.) There is no Buch rule, in equity even, as that a person standing in such 
trust relation, cannot himself buy at bis own sale. He may purchase and take 
the title, s ’bject howeve,r to the option of the cestui </uc trust, if lie come in a 
reasonable time, to have the sale declared invalid. (Campbell v. Walker. 5 Ves. 
678, and eases, note a; Lister v. Lister, 6 id 631 #Kx parte Lacey, 6 id. 625; 15 
Pick. 31 ; 7 id 1; 10 id. 77 ; 2 John. Cli. 252, 261, 266 ; 4 Gill & John. 876 ; 
Parsons on Cont. 76.”)] 

1 Paley on Agency, 10, 11, 34, 35, note; 1 Story on Eq. Jurisp. §§ 314, 816, 
821, 822; Pwkhurst v. Alexander, 1 John. Gh. R. 394 ; Cane v. Allen. 2 Bow, 
R. 289 ; 1 Liverm. on Agency, oh. 8, $ 6, p. 116-433, (edit. 1818) ; Campbell v. 
Walker, fi Ves. 680; Ex parte James, 8 Ves. 348 ; Ex parte Bennett, 10 Ves. 
885; Ex parte Lacey, 6 Ve%. 625;, Whioheote v. Lawrence, 3 Ves. 740 ; Davoue 
v,, Panning, 2 John. Ch. R. 251, 260; Green t\ Winter, 1 John. Ch. R. 27. 

3 But it seems this may be done if there bo no fraud. Fisk v. Barber, 6 Watts 
& Serg. 8. So of a guardian buying the estate of his ward at a public sale. 
Chorpening’s appeal, 8 Casey, 316. . 

3 Ex parte Lacey, 8 Ves. 625, 628; 1 Story on Eq. Jurisp. §§ 321,822? 

* Ex parte Lacey, 6 Ves. 6*25, 6*28, 629 ; 1 St&ry on Eq. Jurisp. §§ 821, 822. 
But see Fisher's appeal, 34 Penn. St. It. 29. 

6 Reed t>. Norris, 2 M. & Craig, 874 ; 1 Story on Eq. Jurisp. §§ $21, 822, 324. 

6 Chamberlain y. Harrod, 5 Greenl. Ri 420; Church p. Marine Ins. Co. 1 Mason, 
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agent employed to settle a debt, cannot purchase it upon his 
own account; for he is bound to purchase it upon the best terms 
which he can, for the benefit of his principal; and it would hbld 
out a temptation to him to violate his duty, if he were permitted 
to purchase for himself . 1 For the like reason, an agent of the 
seller cannot become the agent of the purchaser in the same 
transaction . 2 So, an agent, who discovers a defect in the title of 
his principal to lands, cannot misuse it to acquire a title for him¬ 
self, but will be held a trustee for his principal . 3 [So, an agenV 
or director of a corporation, who is employed to examine and 
ascertain how much, and what part of his principal’s land can 
be sold without inconvenience, and to report his proceedings to 
his principal, cannot purchase such part and take a conveyance 
to himself; nor can he act for another in making such pur¬ 
chase. 4 ] Indeed, it may be laid down as a general principle, 

R. 341; Barker v. Marine Ins. Co. 2 Mason, R. 369; The Schooner Tilton, 5 Mason, 
R. 465, 480; Copeland v^Mcrch. Ins. Co. 6 Tick. R. 198. 

1 Reed v. Norris, 2 M. & Craig, 361, 374; 1 Story on Eq. Jurisp. §§ 321, 
322. 

8 Paley on Agency, by Lloyd, 33, note (3). See Wright v. Dannah, 2 Camp. 
208; Dixon v. Bromficld, 2 Chitty, R. 205 ; Ante, § 207. 

8 Ringo v. Binns, 10 Peters, R. 269, Mr. Smith, in his Compendium of Mer¬ 
cantile Law, has summed up the doctrine on this matter in a very exact manner : 
“It has been already said, in the chapter on Partnership, that,from a person 
standing in a situation of confidence with regard to another, the strictest good 
faith is required. This maxim ^iplics in full force to agents, of whose morals 
the law is so careful, that it wi|l not suffer them even to incur temptation ; thus, 
an agent employed to sell is not allowed to be the purchaser, at least not unless 
he make known that he intends to become such, and furnish his employer with 
all the knowledge he himself possesses, or unless the Court, perceiving that the 
principal would lose by a re-sale, think fit on that account to uph<#d the trans¬ 
action ; so neither can an agent, employed to purchase, be himself the seller,“un¬ 
less there was a plain understanding between him and his principal to that effect. 
And if an agent, who is employed to purchase, purchase for himself, he will be 
considered a trustee for his principal. This is in accordance with the rule of the 
Civilians. Tutor rem pupilli emere non potest; Idemque porrigendum est ad 
similia, id est, ad curatores, procura^ores, et qui negotia aliena gerunt. Dig. 1.18, 
tifc l, w —p. 93,*(8d edit. 1848.) 

[ 4 Cumberland Coal Co. v. Sherman, 30 Barbour, 553. Davies there said in an 
elaborate judgment: “ The cafes relating to the dealings of an agent or trustee 
'With the property, in reference to which his agency or trust exists, may be ar- 
ranged into tVo classes: First. Cases in which a trustee buys or contracts with 
hhnswlf, or several trustees of which he is one, or a board of, trusted* of which; 
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that, in all cases where a person is, either actually or construc¬ 
tively, an agent for c^her persons, all profits and advantages, 

ho is one; and it will be seen by reference to the authorities hereinafter cited,* 
that the incapacity to purchase applies to all tlifte cases. Second. Cases in 
Which a trustee buys of, or contracts with his cestui que trust who is sui juris, 
and is competent to deal independently of the trustee, in respect to the trust 
estate. 

. “ As to the first class of cases, the purchase or contract is voidable at the option 
of the cestui que trust, without reference to the fairness or unfairness of the pur¬ 
chase or contract. For the reasons before given, the disqualification of the party 
purchasing or contracting is a conclusion of law, and is absolute. The leading 
case ip this State, and which has been followed -without qualification, so far as I 
have been able to ascertain, is that of Davoue v. Fanning, (2 John. Ch. Rep. 252.) 
In that case, an executor, ort making sale of the real estate of his testator, caused 
the same to be purchased for his wife, and conveyed to her. The sale was made 
at public auction and for a fair price, and was honn fide. Yet the sale was set 
aside at the instance of the cestui que trust ; and it will be observed that the trus¬ 
tee was not the purchaser, but a third person, for the benefit of his wife. Chan¬ 
cellor Kent says, ‘whether a trustee buys in for himself or his wife, the tempta¬ 
tion to abuse is nearly the same. Though the money be was raising was to go to 
his wife, it was no reason why he should be permitted to buy in for her the estate 
itself. His interest interfered with his duty. . . . The case, therefore, falls 
clearly within the spirit of the principle, that if a trustee, acting for others, sells 
an estate, and becomes himself interested in the purchase, the cestui que trust is 
entitled to come here, as of course, and set aside that purchase, anti have the 
property ic exposed to sale.’ Chancellor Kent thou proceeds to review the 
cases bearing on this point, commencing with that of llolt r. Holt, in the time 
of 2| Car. II. where it was held that if an executor renew a lease in his own 
name on its expiration, the renewed lease is to be for the benefit of the cestui 
que trust. 

“And in Davison v. Gardner, in 1743, Lord Hardwieke observed, that the 
Court always looks with a jealous eye at a trustee purchasing of his cestui que 
trust ; and in Whelpdale v. Cookson, in 1847, (1 Vesey, 9 ; S. C. 5 I«l. 6,82,) the 
Chancellor would not permit a purchase at auction to stand, as he said he knew 
the dangerous consequence of sanctioning dealings of a trustee with the property 
of the cestui que trust. In Campbell v. Walker, (5 Ves. 678,) the master of the 
rolls says, * I will lay down the rule as broad as this, and I wish trustees to un¬ 
derstand it, that any trustee purchasing trust property is liable to have the pur¬ 
chase set aside, if, in.any reasonable time, the cestui que ti'ust chooses to say he is 
not satisfied with it.' He adds, * They must "buy with that clog.* 

The numerous bases cited by Chancellor Kent show the uniformity of the 
rule, not only in the English courts, but in our owlt and those of our sister States. 
The rule in this State has been settled by the highest Court tl ercin. In Munro 
v. Allaire, (2 Caines' Cases in Error, 188,) Benson, Justice, in delivering the 
opinion of the Court, says : ‘ It is a principle that a trustee can never be a pur - 
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bvJiiro*in the business, beyond his ordinary compenlMaon, 

are tolfie for the benefit of his employer^ 

" .... . — -- , I ■ ■ ... - ft l nf lt f 

" chaser , and I assume it as not requiring proof that this principle must be admitted. 1 
not only as established by^adjudication, but also as founded in indispensably 
necessity, to prevent that great inlet of fraud, and those dangerous eon sequencer 
which would ensue if trustees might themselves become purchasers, or if'they 
were not in every respect kept within compass. Although it may, however, 
hard that the trustees should be tbe only persons of all mankind who m%y 
purchase, yet, for the very obvious consequences, it is proper that the rule shi 
be strictly pursued and not in the least relaxed/ Chancellor Kent says that ho 
cannot but-notice tbe precision and accuracy with which the rule and the reason 
of it are here stated. , • 

* Chancellor Kent saj s that there is one more important case, that of The York 
Building Company v. Mackenzie, decided in the House of Lords in 1795, on 
appeal from the Court of Session in Si otland. It had then only appeared in 
8 Bro. 1\ C. by Tom., in App . but has since been reported in 8 Baton, 378. He 
says of this case, that it is a complete vindication of the doetrine he was there^ 
applying; and he remarks that, considering the eminent character of the counsel 
•who were concerned, and who had since Ailed the highest judicial stations, and 
the ability and learning winch they displaced in the discussion, it is, perhaps, one 
of tbe most interesting cast s, on a mere technical rule of law, that is to be met 
with in tbe annals of our junsprudencc. He says the reasons of the House of 
Lords for setting aside the sale are not given, and we are left to infer them from 
the arguments upon which the appeal was founded. They have new appeared 
in the eloquent and learned opinions of Lord Tliurlow and Lord Chancellor 
Loughborough. The perusal of the«e opinions would have satisfied the learned 
Chancellor that his views of the case, as one of high authority and great interest, 
were eminently correct. The appellants were au insolvent company, and.their 
estate was sold by the order of the Court of Session, at a public judicial Bale, to 
„ satisfy creditors. The course', at such sales, is to set up the property at a value 
fixed upon by the Court, which is called the up-set price, and which is founded 
on information procured by tbe common agent ol' the Court, who has the manage¬ 
ment of all the out-door business of the cause. The respondent in the case was 
the common agent, and he pun based for himself at the up-set price, no person 
appearing to bid more,*and the sale was confirmed by tho Court; and in t! 
course ot eleven years’ possession be bad expended large stalls for building 
improvements. There was no question as to the fairness or integrity of the 
chase. The object of tbe appellant was to set aside tbe sale, on the ground 
the purchaser was the common agent in behalf of all parties to procure inform** 
tion and attend the sale, and was ha the nature of a trustee, and so 



1 Paley on Agency, by Lloyd, 87, 38,49; East India Co. v. Henchman, 1 Yes. 
28®; Massoy v Davies, 2 Vcs. Jr. 817; 3 Chitty on Comm, and Manuf. 221 i 
‘ Campbell v. Penns. Life Insur. Co. 2 Wharton, B. 64; Bartholomew v. Leach, 
JUTatts, B. 472. 
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§ St2. With a view to provide effectually- against the abuse’ 
ofj^fesaional confidence, even a purchase of an estate by an 

* 

purchase. On the part of the appellants, it was contended that the sale in ques¬ 
tion was ipso jure void and null, because the respondent, from his office of com- 
|non agent, was under, a disability and incapacity, which precluded him from 
being a purchaser. The office of common agent, in a ranking and sale, infers a 
natural disability, which, ex vi termini, imparts the highest legal disability, because 
A'1»W which flows from nature, being founded on the reason and nature of the 
tnihg, is paramount to all positive law. The principle is obvious. He cannot be 
« both judge and party. He cannot be both seller at a roup and buyer ; he can¬ 
not serve two masters. These views were not controverted by the counsel on 
the other side,but they insisted the sale could be maintained upon other grounds. 
After an argument of sixteen davs. the case wa* decided in the House of Lords, 
opinions being given bv Lord Thurlow and Lord Chancellor Loughborough. 
Lord Thurlow said, on this point, that all the gentlemen admit that it was the 
duty of the agent to carry on the sale to the utmost advantage, for the benefit of 
the creditors, and those interested in the residue; and. taking it to be so, one side 
said, that being your situation, it is utterly impossible tor you to perform that duty 
in such a manner as to derive an advantage to yourself. This seem* to be a 4 
principle so exceedingly plain, that it is in its own nature indisputable, tor there 
can be no coniidencc placed unless men will do the duty they owe to their con- - 
Stitueuts, or Ije considered to he faithfully executing it. if you apply an arbitrary 
yule. In these views the Lord Chancellor concurred, and the sale Was set aside. 
Lord Eldon and Sir \V. Grant designate this as the great case, and repeatedly 
refer to to it In Jeffrey t\ Aitken, decided in June. 1826, the lord ordinary 
observed, it is impossible to hold that the seller can also be the buyer of the sub¬ 
ject, after the judgment of the House of Lords in the ease of the York Building 
Company v. ..lackenzie, decided May 13, 1793. 

“In Ta)lor v. Watson, decided in Scotland, January 20, 1846, the same rule 
as laid down in Mackenzie's case was reiterated and adhered to. Lord Jeffrey 
jsaid, ‘ The principle involved in this case is a very familiar and general one in 
our laws — that no person can be actor in rent suam. The stringency of the 
maxim has been ruled and held settled by the House of Lords, in the case of 
Mackenzie, . ’. . It is now presumptio juris el de jure , that where a person 
stands in these inconsistent relations of both buyer and seller, there arc dangers, 
and it, is not relevant to say that it is impossible there eould.be any in the partic¬ 
ular ease. _ I should be sorry to think that any doubts were thrown on this rigor¬ 
ous principle which has been established both here aud in the other end of the 
island.' . * •,* 

“In the case of the Aberdeen Railway Company v. Blaikie, July 20, 1854, 
(I McQueen’s Rep. 461,) the House of Lords, reversing the judgment of the 
Court belpw, held that a contract entered into bym manufacturer, for the supply 
of iron furnishings to a railway company of which he was a director, or the ‘ 
chairman at fheslate of the contract, was invalid and not enforceable against the 
company. Lord Cran worth, in delivering the opinion of the Court, says: ‘A 
AGENCY. 21 
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attorney from his client is treated with severe jealousy by Courts 
of Equity. The presumption is primd facie so faT against its 

corporate body can only act by agents, and it is of course the duty of those 
agents so to act as best to promote the interests of the corporation, 'whose affairs 
they are conducting. Such an agent has duties to discharge, of a fiduciary 
character toward his principal; and it is a rule of universal application, that no 
one having such duties to discharge shall be allowed to enter into engagements 
in which he has or can have a personal interest conflicting, or which possibly 
may conflict with the interests of those whom he is bound to protect. ScWtrictly 
is this principle adhered to, that no question is allowed to be raised as to the 
fairness or unfairness of a contract so entered into. It obviously is or may ,be 
impossible to demonstrate how far, in any particular case, the terms of such a 
contract have been the best for the cestui ijue trust, which it was possible to 
obtain. It may sometimes happen thatxhe terms oh which a trustee has dealt, or 
attempted to deal with the estate or interests of those for whom he is a trustee, 
have been as good as could have been obtained from any other person; they 
may even, at the time, have been better, llut still so inflexible is the rule, that 
no inquiry on that subject is permitted. The English authorities on this subject 
are numerous and uniform.’ 

“ The same subject has had a full and careful discussion and examination in 
the Supreme Court of the United States, in the case of Miehoud v. Girod, cited 
supra. The opinion of the Court, by Mr. Justice Wayne, is distinguished for its 
clear analysis and elaborate review of all the eases bearing on the point. He says, 
‘ The rule, as expressed, embraces every relation in which there may arise a con¬ 
flict between the duty which the vendor or purchaser owes to the persons with- 
whom he is dealing, or on whose account he is acting, and his own individual 
interest.’ The same rule obtains in the civil law, with some modifications not 
necessary to notice. 

“ The language of Pothier is distinct and unequivocal: ‘ Nous ne pouvons 
acheter, ni par nous-memes, ni par personnes interposees, les choses qne font 
partie des biens dont nous avons l’administration.’ (Tr. du Contrat de Vente, 
part 1, p. 13.) The rule of the civil law, without qualification, is adopted in Hol¬ 
land : * Quae vero de tutoribus eaufil, ea quoque in curatoribus pro curatoribus, tes- 
tameritorum, executoribus, aliis similibus, qui aliena gerunt negotia, probanda sunt/ 
. In Spain the rule is enforced without relaxation, and with stern uniformity. Judge 
Wayne, in the case q|‘ Miehoud. in liis opinion, cited the rule from the Novissima 
Recopilacion, in these words, ‘ No man who is testamentary executor, a guardian 
of minors, nor any other man or woman, can purchase the property which they 
administer, and whether they purchase publicly or privately, the act is invalid, 
and on proof being made of the fact, the Sale must he set aside.' It is thus seen 
that the rule by which agents or trustees are prohibited and rendered incapable 
of purchasing or dealing with «thc property of their cestuis rjue trust , is one of 
•MgBrsal application, justified by a current of strong and high authorities, and is 
|||Pired to with stern and inflexible integrity; and the consequence of such 
iSaling and purchasing is, that the agent or trustee is liable at anv time, on the 
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validity, that the' burden of proof is thrown on thg attorney, to 
establish its entire good faith for an adequate and fair considera- 


application of the cestui que trust, an<l as a matter of course, and without refer¬ 
ence to the fairness or unfairness of the transaction, the adequacy or inadequacy 
of the price paid, or any other equities of the agent or trustee, to have the sale 
set aside; such has been the uniform administration of the law in England, and 
where the civil law prevails, and in this country. No reason is suggested why 
rtrfesJ^s founded on the soundest morals, which have been maintained with such 
unift^^y and steadiness, should now be relaxed. On the contrary, it is seen 
that every consideration arising from circumstances surrounding us, and the un¬ 
paralleled multiplicity of corporations, who can only act by trustees or agents, 
and the very large proportion of the wealth of the country invested in them, 
and placed under the control and management of agents and trustees, forcibly 
demands of courts of justice a firm adherence to these principles, and a stern 
application of them to every case coming within the sphere of their action. 

“Nay, the'rule, as applicable to managers of corporations, should in no particu¬ 
lar be relaxed. Those who assume the position of directors and trustees, assume 
also the obligations which the law imposes on such a relation. The stockholders 
confide to their irltegrity, to their faithfulness, ami to theii watchfulness, the pro¬ 
tection of their interests. This dot} they have assumed, this the law imposes on 
them, and this those for whom they act ha\ e a right to expect. The principals 
are not present to watijli over their own interests ; they cannot speak in their 
own behalf; they must trust to the fidelity of their agents. If they discharge 
these important duties and trusts faithfully, the law interposes its*shicld for their 
protection and defence; if they depart from the line of their duty, and waste, or 
take themselves, instead of protecting, the property and interests confided to 
them, the law, on the application of those thus wronged or despoiled, promptly 
steps in to ; pply the corrective, and restores to the injured what has been lost 
by the uqfauhfulness of the agent. This right of the nstui que'trust to have the 
sale vacated and set aside, where his trustee is the purchaser, is not impaired or 
defeated by the circumstance that the trustee purchases for another. This point 
is fully diseusst 1 by Lord Eldon in Ex parte Bennett, (10 Voscy, 381.) In this 
case he held, that as the solicitor to a commission of bankruptcy could not pur¬ 
chase at a sale of the bankrupt’s effects, for the reasons above stated, so a sale 
made to a person who bad requested the solicitor to employ another at the sale to 
bid for him, was set aside. lie said, 1 If the principle be that the solicitor can¬ 
not buy for his own benefit, I agree when he buys for another, the temptation to 
act Wrong is less; vet if he could not use the information he has tor his own 
benefit, it is too delicate to hold that the temptation to misuse that information 
for another person is so much weaker, that he should be at liberty to bid for an¬ 
other.’ lie adds: ‘ Upon the general rule, both the solicitor a id commissioner 
have duties imposed on them that prevent their buying for themselves; and if 
that is the general rule, it follows of necessity that neither of them can be per* 
mitted to bu/ for a.third person, for the Court can, with as little effect, examine 
whether that'was done by making an undue use of the information received in 
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tion. 1 In this respect, it is said to differ from the ca$e of a pure 
agency in particular transactions, for in those transaction’s the 


the course of llun duty, in the one case as in the other. No court of justice 
could institute ins estimation to that point effectually, in all cases, and therefore 
the safest mlo is that a transaction which, under the circumstances,'should not 
be permitted, shall not take effect upon the general principle, as, if e\er. per¬ 
mitted, the inquiiy into the truth of the circumstances may fail in a great pro¬ 
portion of cases ’ And the sale for this reason was set aside. This ease ia^Arred 
to with approbation by Chant eller Kent, in Davoue v. Fanning, (supra fol¬ 
lows, therefore, that if the defendant Sherman was incapacitated to purchase for 
himself, ho was equally incapacitated to act for the defendant Dean, or any oilier 
person, to make the purr base ; and on the authority of this case, if Dean was tie 
sole purchaser, the same would be ■set aside. 

“ There can be no question, I think, at the present time, that a director of a 
corporation is the agent 01 trustee of the stockholders, and as such has duties to 
discharge of a fiduciary nature, towards In-. principal, and is subject to the obli¬ 
gations and disabilities incidental to that 1 elation. (Robinson v. Smith, ,\ l*aige, 
222 ; Angell & Ames on Corp. 258, 260 ; Percy v. Milladon, 8 Louis. R 568 i 
Hodge* v. New England Screw Co 1 II I Rep. 321 ; Yerplanck v. Mere Ins. 
Co. 1 Edw. Ch. 84 ; Redfiehl on Railways, 404 ; Benson v. Hawthorne, 6 Young 
& Colly er, 828 ; The Yoik and North Midland Railway” Co r. Hudson, 1(J Reav. 
485; Aberdeen Railway Co v Blaikie, 1 McQueen’s Rap. 461.) ^In the latter 
case, Loid Cranwoith said * The directors ate a body” to whom is delegated the 
duty ol nianagfhg the general affairs of the company. A corporate body can 
only act by agents, and it is, of course, the duty of those agents so to act as best 
to promote* the interests of the corporation whose affairs they are conducting.’ 
Ray's Vice-Chancellor M< Conn, in the case of Verplanek, (s upra,) * But when a 
corporation aggregate is formed, and the persons composing it, either in virtue of 
the compact oi by flu* express terms of the charter, place the .management and 
control of its affairs in the hands of a select few, so that life and animation rnay r 
be gi\en to the body, then such directors become the agents and trustees of the 
corporation, and a relation is treated, not between the stockholders and the body 
corporate, but between the stockholders and those directors, who, in their char¬ 
acter of trustees, become accountable for any wilful dereliction of duty, or vio¬ 
lation of the trust reposed m them. I see no objection to the exercising of an 
equity power over sue h persons, in the same manner as it would bo exercised 
over any other trustees ’ 

“ Neither ate the duties or obligations of a director or trustee altered from the 
circumstance that he is une of a number of directors or trusces, and that this cir¬ 
cumstance diminishes l»s responsibility, or relieves him from any incapacity to 
deal with the propc rfy of his cestui fjue irtust. The same principles apply to him 

• r 

■ l Paley on Agency, 10,11, 83-36; 1 Story, Equity Jurisp. § 310-316 ; Cane 
! Allen, 2 Dow, It. 2c9, 299 ; Poillon v. Marlin, 1 Sandford, Ch. R.*569; Howell 
, Ransom, 11 Paige, R. 533; E\arts v. Ellis, 5 Denio, R. 640. 
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purchase of the agent has no validity whatever, independent of 
the ratification of the principal; whereas, in the case of attorney 
and client, the purchase is valid, if it can be shown to have been 
l made uberrimd fule , and without any advantage, taken from 
professional confidence on one side, or pressing necessity on the 
other. 1 

§ 213. The Roman law averted principles in mos+ respects 
equally coniprehensh e. Thu^ it i*> said in the Pandect": Tutor 
rent ttupilti erne re non potest, Idi int/ur porriqendinn (st ad simi/ia , 
id eW, ad ruratores , procurators , et tpti mgotia atiena gerunt? 
The same doctrine has been incorporated into the French law, 3 
and into that of other nation 1 ', doming tin ir juri-prude nee from 
the Roman law. 4 In one respect, the Roman law seems to have 
stopped short of the principles of our (<put\ jurisprudence ; for, 

as one of a number, as if he was at ting a- a sole trustee. It i" not <1 mbit il that 

has been shown, that the tel ition ol the dun tot to the -to< khohh is tin Mine 
as that of the agent to his pumipal tin ti usti e to his r» iiu »' ami out 
of the identit) ot these rrlatioiis iieicssuilj spnng the s,uiio dutns the same 
danger and the same policj ol the law. 

“In the language ot the plaint itV’s counsel, tt is justh said ‘Whether tt be a 
director dealing with the boaid ot wlmh he is a memfici, or a trustee dialog 
with his co-trustees and hunscli, the teal jiai t_\ in itiUn st, tlu* pumipal is absent 
— the watchful and eject be sell uitr lest ot the duutoi or ti isUt suking a 
bargain, in not counteracted hi theiipialh wati htul and ethane 'ilt-mteusf <>f 
the other pa* tv, who is then onh b\ lus lepresentatiies, and the wise polio ol 
the law treat all such cases as that ot a tnistee dealing with himself.’ 

“The numuerot duet tors or trustees docs not lessi n the dangei oi nibuie set u- 
rity, that tin* interests of the le^tm ipu im^t will be protected. r I lie moment the 
directors permit one or more of then numlu r to deal with the piopert} of the 
Stockholders, tht \ bunender then own imlcpi ndeme and self-unit ail It five 
directors permit the sixth to put chase the proper tv mtiusted to their care, the 
same thing must bo done with the others it thev desne it. 1m tease ot the num¬ 
ber of the agents in no degite diminishes the danger of uniaithtuhiess. Winch- 
cote «?. Lawienee, (3 Vesev, "an,) was a ease of scicral trustees. In this case 
Lord Loughborough says. * There was more oppoitumu for that sper a*s of man¬ 
agement, which does not betray rtsell much m the conduct and language of the 
party, when several trustees are acting together. 1 am sorrv to say there is 
greater negligence where there is a number of trustees.’ ”] 

* 1 §tory on Eqtrity Jurisp. § SI0 to 313. 

8 *l)ig. Lib. )8, tit. 1,1. SI, § 7 ; Dig. Lib. 20, tit. 8,1. 3, $}§ 2, 3, 1 Livorm. on 
Agency, eh. 8, § 6, pp, 417, 418, (edit. 1818) ; Ante, §§ 10, 210 • 

3 Pothier, Traitd de Vonte, n. 13. 

4 Erak. Inst. B. 1, tit. 7, § 19 ; 1 Voet, ad Pand. Lib. 18, tit. 1, 9, p. 70h. ( 

21 * 
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by out law, (as we have seen,) it is immaterial, whether the pur¬ 
chase. or sale be by a single trustee, or agent, acting alone, br 
by him acting in connection with other joint trustees or agents; 
for in each case, the purchase or sale will be invalid. 1 But ac-1 
cording to the Pandects, although a tutor cannot, at the same 
time, be both buyer and seller; yet, if he has a co-tutor, who 
has also authority to buy or sell, he may become the buyer or 
seller, unless there is some fraud. Item, ipse Tutor et emptoris 
et venditoris officio fungi non potest. Sed enim, si contytorcm 
habeat, cujus niictoritas svffii it, procut dubio emere potest. Sed si 
maid fide emptio inlercesserit, nvlhus erit momenti? The Roman 
law seems to have proceeded upon the notion, that the vigilance 
of the co-tutor, or co-agent, would sufficiently protect the inter¬ 
ests of the pupil, or principal; whereas, our law has proceeded 
upon the wiser policy of deeming both equally guardians of his 
interests. 

.§ 214. The doctrine which we have been considering, is capa^ 
ble of a great \aiiety of applications. But in all the ca^es, it is 
founded upon the same beneficial and enlightened policy, the 
protection of the principal, and the advancement of his interests. 
Thus, for example,*if an agent, authorized to buy, should buy of 
himself, and the bargain is advantageous to the principal, (as 
has been a heady hinted,) the latter has his election to ratify it, 
or not; if disadvantageous, lie may affirm it, or repudiate it, at 
his pleasure.* On the other hand, if the agent makes any profits 
in the care of his agency by any concealed ihanagcment, either 
in buying, or selling, or in other transactions on account of his 
principal, the profits will belong exclusively to the latter. 4 

§ 215. Besides the duties and obligations, thus arising from 
the general relations of principal and agent, there are others, 
again, which may arise from an express contract, or from an, 
implied contract. The former requires no explanation; the lat¬ 
ter, ordinarily, arises from the usages of particular trades, or 

1 Ante, §§ 210. 211, 1 Liverm. on Agency, eh 8, § 6, pp. 420,427, (edit 
1818.) 

* Dig. Lib 20, tit 8,1 5, § 2. 

8 Ante, 192, 20", 210. 

4 jftaley on Agemj,, by Lloyd, 87, 88; East India Co. v. Henchman, 1 Vcs. Jr. 
289; Massey t>. Davis, 2 Ves. Jr. 817; Prevost v. Gratz, 1 Peters, Cir. R. 864; 
Ante, §§2i0, 211. 
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the habits.And special dealings between the particular parties. 
The most important, in a practical view, to be lierc taken jiotice 
of, is the contract of guaranty by a factor, arising from the 
receipt of what is commonly called a del credere commission, 
(the nature whereof has bfeen already stated, 1 2 ) by which he, in 
effect, becomes liable, in the case of a sale of goods, to pay to 
his principal the amount of the purchase-money, il the buyer 
fails to pay it, when it becomes due. It has been sometimes 
suggested, that ^his contract makes the factor the primaiy debtor 
to his principal, on the sale. But this doctrine is unmaintain¬ 
able, both upon principle and authority.- The # true engagement 
of the factor, in such cases, is merely to pay the debt, if it is not 
punctually discharged by tin* buyer. Jn le<ral eflect, he warrants 
or guaranties the debt; and thu- he stands more in the charac¬ 
ter of a surety for the debt, fhan as a debtor, lienee it is well 
established, that lieAs not liable to pay the debt, until there has 
been a default by the buyer. 3 [Still his undertaking is not so far 
collateral, as to be required to be in writing under the statute of 
frauds, as a promise to pay the debt ot another.*] The receipt 
of acceptances from the buyer, although transmitted to the prin¬ 
cipal, will not discharge the agent; but, then* mint he an abso¬ 
lute payment in money ; or some other mode of pay mont, author¬ 
ized by the principal. 3 But, if the money is once received from 
the buyer, and the dealings between the parties require the agent 
to remit i * his principal, he does not become a guarantor of the 


1 Ante. §§ 33, 112; Po-t, §§231, 828 , 1 Liwiin. ou Agency, 40 s, (edit, 
lfllji); Pdley on Agency, by Lloyd. 41, Smith im Mire. Law. 52, (2d edit.) ; 
Id. ch. 5, § 2, p. 98, (3d edit. 1M3), Loveruk r. Mugs, 1 Cowon, It. 013; 
3 Chitty on Com. and Manat'. 220, 221. 

8 AnA, §33; 2 Kcfl^Coiuin. Lett. 11, pp 621, C25, ( 1th edit.) . Thompson 
v . Perkins, 3 Mason, It. 2J2 : Gall v. Comber, 7 Taunt 11. 558; Peek* r. Nortk- 
cote, 7 Taunt. It. 478; Morris v. Cleasby, 4 M. \ >Vl\v. 500, 571; Puloy ou 
Agency, by Lloyd, 41, note (d) ; Id. Ill, note; Lc\crick i». Meig», 1 C'owen, 
K. 645. 

2 Morris ». Cleasby, 4 M. & Selw. 574. 

4 Couturier v. Ilastic, 16 Eng. Law & Eq^Ki 562 ; 8 K\eh. 40; Swan r. Nes¬ 
mith, 7 Pick. 220; WoKT v. Koppell, 5 Ilm, 458; 2 Demo, 308; Bradley v. 
Richardson, *23 Venn. 720. 

8 Ante, §98; Post, §413; McKenzie v. Scott, C Bro. Pari. Cas. 280 , (Tom¬ 
lin’s edit.); Paley on Agency, by Lloyd, 41, 42; Muller t>. Holdens, 2 Wash. 
Cir. R. 378. * 
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payment of such remittance; but he is deemed an ordinary fac¬ 
tor, liable only for due diligence in purchasing the remittance. 1 

& 216. Hitherto we have been chiefly considering the duties 
and obligations of agents to their principals. There are, how¬ 
ever, certain duties .and obligations* which they may incur in 
their dealings with third persons, for the breach of which they 
become personally responsible to the latter. But these will be 
more piopcrly and conveniently discussed in some of the suc¬ 
ceeding chapters, as they are of a more limiiet^ extent, and fall 
naturally within the topics embraced therein. 2 

§ 217. The duty of thus guarding the interests of the prin¬ 
cipal is not confined to cases where the agent may sacrifice his 
interests by attempts to further his own; but the same protective 
policy extends to case& where the interests of strangers are 
sought to be asserted by the a^snt, adversely to those of the 
principal. Therefore it is, that an agent i#not, ordinarily, per¬ 
mitted to set up 1 he adver&e title of a third person, to defeat the 
rights of his principal, against his own manifest obligations to 
him; or to dispute the title of Ins principal. 3 If, therefore, lie 
has received goods from his principal, and has agreed to hold 
them, subject to his order, or to ‘•-ell them for lum, and to account 
for the proceeds, he will not be allowed to set up the adver&e title 
of a third person to the same goods, to defeat his obligations. 4 * 
And if he should agree by a receipt to hold them for such third 
person, such conduct would amount to a comersion of the prop¬ 
erty of his principal, for which an action would lie. 6 An excep- 


1 Ltvcrick u. Meigs, 1 Cowen, It. 645 But s>ee McKenzie v. S( ott, 6 l$io. 
Pail. Cas. Tomlins, 286; 1 Lnerm. on Agency, 40S-411, (edit 181b) , Lucas 
v. Gronmg, 7 Taunt. 164 , Palcy on Agency, b> Llojd, 41, 42, and note , Smith 
on Merc Law, 52, (2d edit.) ; Id ch 5, § 2, p. 98, (3d 4Kt. 1843.) • 

8 Post, th 10, 200-301 , ih 12, § 308-322. 

3 Kieran v. Saudars, 6 Adol & Lllis, 515, Nicholson v. Knowles, 5 Madd It. 47; 
Collins v. Tillon, 26 Conn. 308. 

4 Holl v Crdlm, 10 Bing. R. 246, Harman v. Anderson, 2 Camp. It 248; 
Steward v. Duncan, 2 Camp R. 344 ; Dixon v Hamond, 2 Barn. & Aid. 310; 
Goslin v. Birnic, 7 Bing R 339 ;*^hite v. Bartlett, 9 Bing. R 378, Roberts v, 
Ogilby, 9 Price, R 209 , Ilardman v. Wilcock, 9 Bing# R. 382, note; Kieran v. 
Sandars, 6 Adolph. «& Ellis, 515 ; Hawes v. Watson, 2 B. & Cressw. 540, Paley 
on Agency, by Llojd, SO, 81; Id. 53; Story on Bailments, § 110; Smith’s Com- 

•pendium of Merc. Law, fh. 5, § 2, p. 94, (3d edit. 1843). 

3 v. Wight, 24 YVend. R. 169. See Witman v. Felton, 28 Missouri, 

602. * 
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tion, however, is allowed, where the principal has obtained the 
goods fraudulently, or tortiously, from such third person. 1 The 
same principle is upheld, as well in equity, as at law ; and there¬ 
fore* if an agent receives money for his principal, he is bound to 
pay it over to him, and he cannot be converted irfto a trustee for 
a third person, by a nfere notice of his claim. 2 

§ 217 a. It is upon a somewhat analogous principle, connected 
with the want of privity, that an agent employed by a trustee 
is accountable only to him, and not to the cestui que trust;' 6 
and a sub-agent ordinarily is accountable only to the superior 
agent, who has employed him, and not, generally, to the prin¬ 
cipal. 4 But where, ti0hhe usage of trade, or otherwise, a sub¬ 
agent is employed, \\ ith the express or implied consent of til ^ 
principal, there the original agent will not be responsible for the 
conduct of the sub-agent; but the appropriate*remedy of the 
principal for the misconduct or negligence of the sub-agent is 
directly again&t the latter/’.since a pri\ity will, under such eir- 


1 Hardman r. Wileoik, 9 Ding. 11. Jis2, note , Tailor r. I’linner, 3 M. Sc Selw, 
562. Wo arc caret nil} to di-tin^ii-h those eases, where tin suit i- brought by' 
the principal, from those, w 1 km e the* suit is hi ought In ,v thud pei -on. t (aiming 
the piopertj against the agent. The lights of the latter to m.untim the -nit are 
not affected by an}thing that has passed between the piinupal and anuit. If 
such tliiid person lia.s a pood title to the goods, he mn ru gui them, notwith¬ 
standing th<* bailment. See Oglo r. Atkinson, 5 Taunt. 11. 739. AYil-on v. 
Anderton, l Barn. & Adolph. 430; Stor\ on Bailiu $5} 1<>2, to.t. There is a 
dictum in Ogle r. Atkinson, In Lord Chief Jn-tu e Gibbs, which (ontiaduts the 

s . • * 

text, m which he refers to a point made, that the defendants (the agent-) cannot 
refuse to deliver up the goods to the plaintiff (the pnneipal.) fiont whom they 
received them; and he then says “ But, if the propelh is in other-, I think that 
they may set up this defeme.” This dutuiu has been since treated a- untenable. 
Sey Gosltn v Biruie, 7 Bing. R. 339 ; Pale) on Agency, by Lloid, N), M, and 
note; Id. 53. 

2 Nicholson »7. Knowles, 5 Madd. 11. 4 7 ; Story on Bailm. §§ 102,103 ; 2 Story, 
Eq. Jurisp. § 317. 

8 Mjler 17. Fitzpatrick, 6 Madd. 11. 360 ; Ante, 201. 

4 Cartwright v. Ilately, 1 Yes. Jr. 292 ; Pinto t\ Santos, 5 Taunt. U. 447 ; 
Stephens v. Badcock, 3 Bain. & Adolph. 354 ; Ante, § 13-13 note; Titkcl u. 
Short, 2 Ves. 239 ; Ex parte Sutton, 2 Cox, 81; Sole) v. llathbone, 2 M. 8. j>elvr. 
298.; Cuckyan v. Irlam, 2 M. & Selw. 301, 303, note; M) ler v. Fitzp itriek, 6 Madd. 
R. 360; Ante, § 201; Post, §§ 321, 322. 

6 Paley on Agency, by Lloyd, 16, 17; (Joswell r. Dunklc), 1 Str. It. 680. 
See Branby v. Coxwcll, 2 Bos. & Pull. 438; Coekran v. Irla. 1^2 M. & Selw 
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eumstancesj exist between them. In many cases of this sort, 
however, the agent may by his own conduct render himself 
responsible to his principal for the acts of the sub-agent, and 
for money received by him on account of his principal; 1 as, 
for example, if* he has participated or cooperated with the sub¬ 
agent in his improper acts, or miscondifct, or deviation from 
duty. 


c 

CHAPTER VIII4I 

LIABILITIES OF AGENTS TO THEIR PRINCIPALS. 

• 

§ 217 b. Having thus considered the nature and extent of the 
duties and obligations of agents, we are, in the next place, led to 
the consideration of the correlative topic t of the liabilities of 
ageaf|. These are naturally divisible into two general heads: 
(1.) Their liabilities to their principal^ ; and (2.) Their liabilities 
to third persons. 

§ 217 c. And first, their liabilities to their principals. From 
what has been already said it is sufficiently clear, that wherever 
syji agent violates his duties or obligations to liis principal, 
whether it be by exceeding his authority or by positive miscon¬ 
duct, or by mqje negligence or omission in the proper functions 


301, note, 303 ; Merrick v. Barnard, 1 Wash. Cir. R. 479 ; Ante, 11, 15, 201; 
Foster v. Pieston, 8 Cowen,*R. 198. In C'ockran v. Irlam, (3 M. & Stlw 303, 
note,) Lord Ellenborough said : “ A pnncipal employs a broker fiom the opinion 
he entertains of his personal skill and integrity; and a broker has no right, 
without notice, to turn his ptineipal over to another, of whom he knows nothing. 
It appears to me, therciore, that there is no privity, either expressed or implied, 
between Campbell and Orr, and Hutchinson. There certainl) was not apy 
express privity ; neither can any be implied, unless the case had found, that the 
usage of trade was such as tu authorize one broker to put the goods of his em- 
* ployer into the hands of a sub-broker to sell, and to divide the commission with 
him. ,It is said, liowcvei, that Campbell and Orr diew bills on their broker for 
these goods, and lhaft afterwards they received value for them; but the ease fails 
in establishing that point." See also Post, §§ 308, 313, 322, 453 a, 453 5, 453 c, 
454-0. 

1 Tabir v J^rrott, 2 Gallis. R. 565 ; Ante, § 201; Post, §§ 231 a, 313, 322. 
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of his agency, or in any other manner, and any loss or damage 
thereby falls on his pm^pal, he is responsible therefor, and 
bound* to make a full indemnity 1 In such cases, it is wholly 
immaterial whether the loss or damage be direct to the property 
of the principal, or \\luth<r it aiis< from the compensation or 
reparation, wInch he his been obliged to make to third persons 
in discharge of his liability to them, loi tin acts or oimssions of 
his agent 2 The loss nr dam tg< mid not be dirtctly or im¬ 
mediately caused b) flu act which is iloin , 01 is omitted to be 
done. It will be suthiunt if it In fuily ittributable to it, as a 
natuial result, 01 a just const ipu nn Hut it will not be suffi¬ 
cient if it be men 1) i r< moti t oust ijm m i or an accult ut d mis¬ 
chief; for m such i c w, is in mui) o him, the niivim applies, 
Cam a pun mu, nun u niota putalw 4 It must be a re il loss, or 
actual damage, and not imiel> i piobibh of possible one. 6 
Where the bicach ol duty lsdc u it will in the lbstntc ot all 


m 

1 Pah v on 4g<nc> In I lo\ 1 " 1 71 md n >te (>} Mu/etti i Willnnis, 

1 Bain \ \doljili 41o 1 I mini on \ r i m i i h r ^ 1 }» 9J8 (tin IMS) 

Dodge i TiUiton 12 Pick 12s Si\ u: i lilt kind 21 Pi k 1( Vtlnnee- 
Gcnml i C ot potation ot I u i stt i i bt iv m K 1 o \\ nVm t shoi t, o Hare, 
It a (i See (jiant i I udl w solniStm 11 1 
8 Pil<\ cn \genn, la J 1 ul 7 II 2»1 01 Vntt ^ 200 2 >1 Vnott 

t Blown ( Whirl It 1 IFime i luinti 1 It i\\ It It 221 W nlwinl v 

SumI mi 1 >luo (St inton) U» p >t» J 1 1 imiiu on kjjen ^ 10 (t lit lslS), 
Potlmi on Mbhg b) I van'., note, 1 ji In 1 ouim ma the C^ul l mb lt-jtiieti 
the Jiabilih of ponu^d*. toi tlu dt 1iii<|IH m \ (lid lets ol then igents in the 
functions in ninth th^rhiu unplene 1 then I »« i-t". nhut the pinuipil might 
‘have prevent* > the n t, wlmh i iu»i 1 the dmnge mil h not done it Code, 
Civil of Louisian i, ait 22)') btianbud n c i luimi 8 Mill Louis ltep 587 
This ib elifliicnl, however, hom the uvil lm, which cuates a gentril lnbilit) 
for all the delinquencies an F actsol agents, in matte nr within then authoiil) 
Pothict on Obhg In Lvans, mtc, Id 

3 Callre*) v Dai In, 6 \es 11)0, Pile) on Aginc), l>) Llo)d, 9, 10, 16, 17, 
Jeffrey? Bigelow, 11 W end It uS 

4 Stoi) on Bailm ^ *1> 524, Smith i Condi\ 1 Ilowud, Sup Ct It 28, 
SC 17 Peters, It 20, "\ieats i Wihoths, s List R 1,2 Smiths Le*admg 

Cases, 800, and note*, (2d edit), 1 Smith's Leading Casts, 122, note, (2d 
edit) 

5 Pale) on Agent), b) Llo>d 7, H, 9, 10, 7 4, 75, Ante, t* 200, and note, 
Post ^ 217, 221, "Webster i Dt Paste*!, 7 I Rep 157, Btll Cunningham, 

5 Peteis, R 69, 85 Sefe ilarve) v lutnci,4 itawle, It 222, Anott c Biown, 

6 Wharton, It 9. 
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evidence of other damage, be presumed that the party ha^ sus¬ 
tained a nominal damage. 1 ^ 

§ 218. We may illustrate these remarks by some of thl cases 
already cited in the foregoing pages. And first, in relation to 
the point that the loss or damapp need not be directly or imme¬ 
diately caused by the act oi* omission of the agent. Tbus^jif an 
agent should knowingly deposit goods in an improper place, and 
a fire should accidentally take place, by which they are destroyed, 
he will be responsible for the loss ; 2 3 for, alt hough the loss is not 
the immediate and direct consequence of the negligence, but of 
the fire ; yet it may be truly said, that it would not have occurred, 
except from such negligence. The negligence, then, was the 
occasion, although n6t strictly the cause of the loss ; and tlite loss 
may be iairly attributed to it.’ So, if an agent should so negli¬ 
gently execute 4 5 hit* duty in procuring a policy of insurance, as 
that the ri&k (as, for example, a peril of the seas, by which a loss 
was caused) should not be included in it; the principal might, 
nevertheless, recover the amount of the loss against the agent, 
although the loss was directly caused by the peril of the seas. 4 
So, if an agent, who is bound to procure insurance for his prin¬ 
cipal, neglects to procure any, and a loss occurs to his principal 
from a peril, ordinarily insured against, the agent will be bound 
to pay the principal the full amount of the loss occasioned by his 
negligence. 0 So, if an agent to procure insurance should procure 
the policy to be underwritten by insurers notoriously in bad credit, 
or insolvent, find a loss should occur therefrom, he would be 
bound to indemnify his employer against t& loss.*' So, if an 
agent should improperly deposit the money of his principal in his 

1 Maizeth V. WilliaqH, 1 lJ«un & Adolph. 415. * 

2 Anti*, 200, and nolo, Paley on Agency, In Llojd, 9, 10, 16, 17. 

3 Palo) on Agent}, by Lloyd, 9, 10, 16, 17, Aple, § 200. 

4 Mallough v. Barber, 4 Camp.* 11 laO; Park v. Hammond, 4 Camp It 344; 
S. C. G Taunt 11 495, 1 Lisenn on Agent y, t h 8,4} 1, p. 311-354 (edit. 1618) ; 
Paley on <\geney, by Lloyd, 18-21, 1 Phillips on Insur. cli. 22, p. 519-524 ; 
Marsh, on InMir. B. 1, di. 8 § 2, p. 297-801 ; Ante, 5j 191. 

3 Paley on Agency, by Lloy d, 18-20, Wallat e v Telfair, 2 T. llep. 188, note; 
Smith*;. Laseellus/L T. Rep. 187 , Delaney v. Stoddart, 1 T. Rep 24; ilorris v. 
Summer!, 2 Wash. Cn R. 203; De Tastet v. Ciousillat, 2 Wash. Cir. It. 132, 
1£6 ; Ante, §§ 190, if»t, 200. 

5 2 Valin, Comm. Lib. 3, tit. G, art. 3, p. 33; Ante, §§ 187,191. 
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owiftiarae in the hands of a banker, who should afterwards be¬ 
come insolvent, the loss must be ultimately borne by the agent. 1 
So, if a carrier-master ol a ship should unnecessarily deviate from 
the proper course of Ihe voyage, and the goods shipped should 
afterwards be injured by a tempest, or should be lost by capture, 
or other peril,*the shipper would be entitled to a full indemnity 
from the the shipmaster and ship-owner. 2 3 

§ 219. In all these canes, although the misconduct or negligence 
of thfc agent is not the direct and immediate cause of the loss; 
yet'it is held to be sufficiently proximate, to entitle the principal 
to recover for the loss or damage; lor, otherwise, the principal 
Would ordinarily be without remedy for sueh loss or damage; 
since the mine objection would apply m aimo-t all eases of this 
sort. It is true, that, m mam cases of this sort, it mav be said 
that it is not certain that the loss or damage might not have 
occurred, if there had been no such misconduct or m gligence: 
but this furnishes no oh|eetion to the rettnery* Thus, if an 
agent has improperly sold goods on a credit, to a person not 
in good credit, it may be said, that he might have sold the goods 
to another person, apparently in good credit, who might have 
failed before the expiration of the credit.' So, in the aho\e ca**e 
of a loss by tempest, or capture, or other peril after a de\ lation, 
it may be said, that the like loss might lm\e occurred, if the 
vessel had continued on the voyage. Hut the law disregards 
such subuctics and niceties, as to causes and possibilities, and it 
acts upon the intelligible ground, that, where tliertf has been mis¬ 
conduct or neghgdhee m the agent, all losses and damages occur- 
mg alteiwa ds, to which the property would not have been 
exposed, but for such misconduct or negligence, arc fairly attrib¬ 
utable to it, as a sufficiently proximate c^use, although not 
necessarily the immediate or nearest cause of the loss or dam¬ 
age. The doctrine, too ; may be vindicated upon the broader 
ground of public policy, that no wrongdoer ought to be allowed 
to apportion or qualify his own wrong; and that, as a loss has 

1 CaflYey r. Darby, 6 Ves 426 ; Paley on Agency, by Lloyd, 46, 47 ; Wren 
v. Kirton, 11 Ven. 38*2-, Ante, ‘ 2 ( 10 , 208. 

* Davis i) Garrett, C Ding. It. 716; Parker v. James, 4 Camp. It. H2, Dale 
v. Hall, 1 Wih. It. 281 ; Max r. Roberts, *12 East, R. 89; Storv on Bailments, 
§§ 413, 509. 

3 See ante, § 202. 
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actually happened, whilst his wrongful act was in operatio^and 
force, which is fairly attributable to his wrongful act, he ought 
not to be permitted to set up, as a defence, that there was a 
more immediate can.se of the loss, acting upon the subject-matter 
at the same time, or a bare possibility of loss, if his wrongful At 
had not been done. 1 b * • 

§ 220. In the next place, as to the point of the loss or dam¬ 
age being merely a remote consequence, or accidental mischief, 
from the negligence or omission of the agent. Thus, if an 
agent, who is bound to render an account, and to pay over 
moneys to his principal, at a particular time, should omit so to 
do, whereby the principal should be unable to pay his debts, or 
to fulfil his other contracts, and should stop payment and ’fell*in 
business, or be injured in his general credit thereby, the agent 
would not be liable for such injury; for it is but a remote or 
accidental consequence of the negligence. 2 * So, if an agent hav¬ 
ing funds in his hands, should improperly neglect to ship goods 
by a particular ship, according to the orders of hi** principal; 
and the ship should duly arrive ; and, if the goods had been on 
board, the principal might, by future re-shipments and specula¬ 
tions, have made great profits thereon; the agent will not be 
bound to pay for the loss of such possible profits ; for it is a 
mere contingent damage, or an accidental mischief. 8 So, if an 
agent, bound to make a shipment to his principal from a foreign 
port, not being limited to any particular ship, should wholly 
neglect so to do; and it should appear, that, if the shipment had 
been made, and had safely arrived in due season, the principal 
would have made great profits; the agent would not be liable 
for such loss of profits ; for, as it could not, under such circum¬ 
stances, be absolutely ascertained, whether the shipment would 
have arrived at tne port, or in what ship, or at what particular 
time, the loss or damage would be merely contingent and pos¬ 
sible. 4 * The same reasoning would apply to a case, when*, by 


i Davis t. Garrett, 6 Bing. It. 716 Caffrey v. Darb>, 6 Ves. 496. 

a Short v. Skipwith 1 Brock. Cir. R. 103,104. See Arrott v. Brown, 6 Whar¬ 
ton, R. 9. 

a BeU v. Cunningham, 8 Peters, R. 69, 84, 85; S. C. 5 Masop, It. 161; Ante, 
§ 217; Post, § 221. 

4 See The Amiable Nancy, S Wheat R. 560, 561; Ante, §217; Post, § 221; 

Smith ». Conchy, 1 Howard, Sup. Ct R. 28; S. C. 17 Peters, R. 20. 
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the fieglect of an agent to remit money, the principal has been 
prevented fron^ engaging in a profitable speculation in some 
other business by his want of funds. 

§ 221. In all cases of this sort, the law contents, itself with 
rules, as to damages, derived,gfrom sources, having more cer¬ 
tainty and universality of application ; and founded upon the 
ordinary results of human transafctions. Thus, if an agent im¬ 
properly withholds the money of his principal, he is made liable 
for the ordinary interest of the country, w here it ought to be 
paid, and the incidental expense of rcniittnie it, if it ought to be 
remitted. 1 So, if the goods of the principal are negligently lost, 
or tortiously disposed of, by the agent, he i-« made liable for the 
acto&l value of the goods at the time of the loss or the conver¬ 
sion. 2 3 So in the case above supposed, of a non-shipment of 
goods by an agent, tVliere the ship, by which they were ordered 
to be sent, has safely arrived, the # principal would be entitled to 
recover the actual value of the good* at the port of arrival; for, 
as the ship has safely arrived, that is the actual lo^s sustained 
by the principal, by the non-shipment, although that value may 
be greatly enhanced by the state of the market, beyond what 
the prime cost would have been at the port, where the shipment 
ought to have been made. 0 So, if an agent i* directed to invest 
the funds of his principal in a particular stock, and he neglects 
so to do, and the stock thereupon ri-.e 4 5 -, the principal is entitled 
to recove, the enhanced value, as if the stock had been pur¬ 
chased.* But possible or probable future profits, or contingent 
afld speculative gains, would constitute no ju->t ingredients in 
the estimate if such loss or damage from the uncertainty of their 
nature, the lluctuating and changeable elements on which they 
depend, and their utter inadequacy and unfitness, as a rule, in 
a great variety of cases, whore a wrong has been done to the 
principal. 6 

1 Short v. Skipwitb, 1 Broth. t'ir, It. 103, 101. 

9 Tim Amiable Nano), 3 Wheat. It. 500, 561; Pope v. Barrett, 1 Mason, R. 
117; Woodwards. Suydam, 11 Ohio (Stanton) It. 3b3. 

3 Cunningham v. Bell, 3 I*eten», R. 84, 85 ; Ante, § 220. 

4 Short v. Skipwith, 1 Brock, t’ir. It. 103. 

5 Bell v. Cunningham, 3 Peters, R. 69, 84, 85; S. C. 5 Mason, R. Id > Tie 
Amiable Nancy, 3 Wheat It 560, 561; Tide-water Canal Co. «>. Arche, 9 Oiii 

& John. R. 479, 535; Smith v. Condry, 1 Howard, Sup. Ct. R. 28; b. U 
17 Peters, R. 20; Ante, § 220. 
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§ 222. In the next place, there must be a real loss, or actual 
damage, and not merely a probable or a possil^e one. There¬ 
fore, if an agent is ordered to procure a policy of insurance for 
his principal, and neglects to do it; and yet the policy, if pro¬ 
cured, would not have entitled the principal, in the events which 
happened, to recover the loss or damage, the agent may avail 
himself of that, as a complete matter of defence . 1 Thus, if 
the ship to be insured, has deviated from the voyage; or the 
voyage, or the insurance, is illegal; or the principal had no in¬ 
surable interest; or the voyage, as desdribed in the order, would 
not have covered the risk ; in all such cases, the agent, although 
he has not fulfilled his orders, will not be responsible; for the 
principal cannot have sustained any real loss or actual injury by 
the neglect . 2 3 And, in such cases,it will make no difference, that, 
if the insurance had been made, the underwriters might •prob¬ 
ably have paid the loss or dayiage without objection; for the 
right to recover is still an essential ingredient in the case against 
the agent . 8 80 , if the principal would have sustained a loss or 
damage, if his orders had been complied with, that would be an 
answer to a suit for the breach of them ; for there must not only 
be a wrong done, but a damage resulting therefrom . 4 * However, 
as has been already stated, it will be presumed, unless the con¬ 
trary clearly appears, that the principal, by the breach of his 
orders, has sustained* some damages, and, if none other are 
established in evidence, he will be entitled to nominal dam¬ 
ages . 6 

§ 223. It will be no excuse for an agent who has rendeifed 
himself responsible by his negligence, or his deviation from 

1 Pdley on Agent), by Llo)d, 10-21, 74, 75, M.uslwll ou Insur. It l,th. 8, 
§ 2, p 297-305, 1 Phillips on Insur. th. 22, p. 510-521; 2 Phillips on Insur. ch. 

22, p 3611; Post, ^ 235, 238 

3 Post, §($ 233, 238 , Pale) on Agency, by Llovd, 10-21, 75, 76; Marshall on 
Insur. B. 1, eh. 8, $ 2, p 300 ; Delaney v. Stoddart, 1 T. Rep. 22; Webster v. 
De Tastet, 7 T. Rep. 157; 1 Livcrm. on Agency, ch. 8, § 3, p 386-390, (edit. 
1818) 

3 Webster v De Tastet, 7 T. Rep. 157 ; Formin v. Ostvell, 3 Camp It. 359; 
Paley on Agency, bv Lloyd, 74-76. Sec De Tastet I. Crousillar, 2 Wash Cir. 
R. 182; 1 Livenu. on Agency, ch. 8, § 3, pp. jS86, 388, (edit. 1818.) 

4 Post, § 236. 

. 8 Ante, §217; Marzetti v. Williams, 1 Barn. &' Adolph. 415. 
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orders, that he has, in other transactions, conducted himself so 
w<&, that his principal has derived greater advantages therein 
from his uncommon‘care, skill, and diligence. For it is his duty 
in all cases, to manage the business of his prineiptl to the best 
advantage, and to his best ability. In this respect, as has been 
very properly said, the case 6f an agent does not diflir from that 
of a partner under the Roman law, who was not permitted to 
set off the profits, which the partnership had derived from his 
superior skill, attention, and diligence in one instance, against 
losses sustained by his negligence in other instances 1 * Nonob 
earn rem minus ad ptrindum socii peiiind, quod up»lii^(ntia ejus 
periisset , quod in plerisqut ahis mduUria (jus somUts am la fuis- 
set. Et hocxx: appellations Impirotor pronunnants 
\ 224. Ana not only will an action lie against an agent for 
losses and damages occasioned by any \iolation or neglect of 
his duty; but, in many cases, where it touches the property of 
the principal, the latter will be entitled to proceed m rem, and 
reassert his rights thereto ; a remedy, which may sometimes be 
the only effectual means (as, for example, in ease of the insol¬ 
vency of the agent) to secure to the principal an adequate re¬ 
dress. 3 When, therefore, the property of the principal is intrusted 
to the agent for a special purpose, as for example, for sale or 
exchange, i,f a transfer is made by him within the scope of the 
authority confided to him, a good title will be conveyed to the 
transferee But when the transfer in made in a mode which is 
not within the scope of the authority confided to the agent, or 
with which the agent i» not appaiently clothed, or held out to 
the public ti be clothed, no title to the property will he passed, 
and it may be reclaimed by the owner. 4 We have already seen, 
that, in the case of a general agent, his acts are valid to bind 


1 1 Li verm, on Agency, p 384, (edit. 1818). 

* Dig. Lib. 17, tit. 2, l 25, S. P. Dig Lib. i7, tit. 2,1. 26. 

3 Paley on Agency, by Lloyd, 335, 337, 338, 340-142. The particular rem¬ 
edies, which are to be pursued, either in personam, or in ton, aio more proper 
for a treatise on pleading, than for one, like the present, which seeks only to 
expound, the general rights and duties incident to agency. See 1 unenn. on 
Agency, ch. 8, § 3, p. 375-386, (edit. 181b); Paley on Agency, by Lloyd, Ft. 2, 
§ 1-4, p. 55-99. 

* Paley on Agency, by Lloyd, 78, 79, 325, 840, 341 ; 3 Chitty on Ooinm. and 
Manuf. 204; JBoyson o. Coles, 6 M. & Selw. 14. 
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the principal within the scope of the general authority, with 
which his agency apparently invests him, notwithstanding any^ 
private secret instructions, which restrict or vary that authority. 1 
But, if the person, dealing with such an agent, has notice of 
such instructions or variations, he cannot acquire any title to the 
property, which is transferred in violation of them. 2 

§ 225. Similar considerations will apply to cases of geneipl 
agency, where from the usage of trade, or otherwise, persons, 
dealing with the agent, have knowledge, that he is transcending 
the ordinary and accustomed modes of transacting the jike busi¬ 
ness ; for they are presumed to understand the restrictions and 
limitations, thus imposed upon the general agency, and are 
bound by them. 3 Thus, a person, dealing with a ^etor, or bro¬ 
ker, is bound to know, that, by law, a factor, or broker, although 
a general agent, is not clothed with, authority to pledge, deposit, 
or transfer the property of lus principal for his own debts; and, 
if he receives such a deposit, or pledge, the title is invalid, and, 
the-property may be reclaimed by the principal. 4 And in such 
a case, it is wholly immaterial, whether the pledgee knew that 
the party, with whom he was dealing, was a factor, or broker, or 
not. If he knew the fact, he was also bound to know the law 
applicable to it. If he did not know the fact, his own ignorance 
would not, ordinarily, enlarge his rights against the principal; 
since the latter has not held him out to the public as having 
such an authority. 5 

§ 226. The same principle applies, where the act of the agent 
is not justified by the usage of trade. Thus, for example, by the 
usage of trade, a sale of goods may, ordinarily, be made by a 

1 Auto, § 70-73, 126-133. 

S Ibid. 

3 Palcy oil Agency, by Lloyd, 840, 841. 4 

4 Post, §§ 220, 389; Palcy on Agency, by Lloyd, 340-342; Id. 218, 219; 

1 Livcrm. on Agency, 129, 180-149, (edit. 1818); Ante, § 113; Bouehout v. 

< Goldsmid, 5 \ ct> 211, 213 ; 3 Chilt) on Comm, and Manuf. 201, 205; Van Ain- 
ringe v. P^Jaody, 1 Mason, It. 440Boj son v. Coles, 6 M & Solw. 14. 

•5 Paley on Agen«y. by Llojd, 213-216, 218-220, 340, 341; Newson i. Thorn¬ 
ton, *6 Eflpt, 17; Jackson v Clarke, 1 Young & Jerv. 216 ; Glyn v. Baker, 18 
East, 50^? Barton o Williams, 5 Barn. & Aid. 395; 8 C. 3 Bing. R. 189; 

3 Chi tty on Comm, and Manuf. 204, 205; 2 Kent, Comm. Lect. 41, pp. 625, 626, 
(4th edit.) 
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factor on credit; but, by the like usage of trade, a sale of stock 
f by a broker is always understood to be 9 sale for ready money. 1 
Hence, if a broker should sell stock on a credit, the sale would 
be invalid; and the principal would be entitled to recover it 
back. 2 

§ 227. Cases, indeed, may arise, in which the principal may 
be bound; as,^f lit* has clothed the agent with all the apparent 
muniments of an absolute title, and authorized him 1 > dispose 
of the property, as sole owner, and the pledgee lias notice of the 
agency . 8 Thus, although a broker, employs! to purchase,^as, 
ordinarily, no authority to s«*ll; still, if the principal m\t*sts him 
with the apparent legal ownership, he will be bound by a sale 
made by the broker . 1 [So, where a principal accepted bills of 
etlbhange, drawn on him by his agent, payable to the order of 
the agent, who agreed to have them discounted lor the benefit 
of the principal; and the agent, assuming to be the owner of the 
bills,-pledged them to a bond fitlt holder, to *-pcure money bor¬ 
row! *d for Ids own use; it w'as held, that the pum ipal, having 
enabled the agent to hold himself out a- owner, was bound by 
the pledge. 5 ] 

§ 228. This latter principle lies at the foundation of the well- 
established doctrine, that if an agent i> intrusted with the dis- 


‘ Ante, 4. , <»<>, 10 S, ill). 

Palii 011 Agent’}, In blind, 212 '213; Will-Ini 0 r. Sims, 1 Camp. lv. *258; 

Post, § ‘2*2 *1 

3 I’,il<n on Agency. by IJojd, *218-220, 3*2o; Rot son 1 Coles, (5 M. is. Selw. 
14 ; Post, 4; 44 > This .institute. the ton ddln ultt, .is to the dot trine of the 
non-e\istente of a right to pledge Ji} a f.u tor As a new question, there might 
be great reason to lonlend, that a filter, being < lothed vwth the apparent poa- 
seshion and ownership, has a right to pledge, as the exercise of a minor right, 
than that of selling Rut the point lias been too firmly established bt adjudica¬ 
tion 10 admit of further judiiia! controversy See ante, §1$ 72, 113, 126 133; 
Post, § 419-421 ; ami Paley on Agency, by Lloyd, 218-221, note (3) , 1 Literal, 
on Agency, 149, (edit. 1818). 

* Paley on Agency, b} Lloyd, 218-220; Raring r. Conic, *2 Ram. & Aid. 137, 
145,2 Kent, t Comm. Loot. 41, pp. 626, 627, (4th edit ) ; 3 Chit y on Comm, and 
Manuf. 202; Pickering i*. Rusk, 15 ICast, 38 ; Whitehead v. Tuekott, Jo East, 
400; Boyson t>. Coles, 6 M. & Selw. 11; Martini r. Coles, 1 Til. & Solti. 110; 
Lausatt 0 . Mppincntt, 6 Sorg. 6: R. 386; Moore v. Clouicntson, 2 Camp. K 22; 
Story on Bailments, § 824 326. 

6 Clement v. Levorett, 12 New Hamp. 317. 
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posal'of negotiable securities or instruments, and he disposes . 
of them by sale, or ple4ge, or otherwise, contrary to the orders 
of his principal, to a bond fide holder without notice, the prin¬ 
cipal cannoi reclaim them; for it is said, that the title of the’ 
holder, in'cases of negotiable instruments, is deriyed from the 
instrument itself, aud not from the title, which the party has, 
from whom he received them. 1 But the bette^greason is, that 
the principal, in all such cases, holds out the agent, as having 
an unlimited authority to dispose of and use such instrumeiits, 
as tie may please. And, indeed, negotiable instruments, when 
indorsed in blank, or payable to bearer^ are treated as a sort of 
currency, and pass in the market without inquiry as to the title 
of the holder; 2 and the negotiability of all instruments would 
be greatly impaired, if not wholly destroyed, by a different die-' 
trine. 3 Of course, the .doctrine doa* not apply to cases, where, 


1 Paley on Agent y, by Llojd, 90-95, 233-23b ; 1 Liverm. ran Agency, 304 
805, (edit. 1818) , Coddington t. Bay, 5 Johns. Ch. R. 54 ; S.%. 20 Johns. R. 
687. 

2 Miller v. Rate, 1 Burr. 452; Grant r. Vaughan, 3 Buir. R. 1516; Peacock 
v. Rhodes, Doug. R. 033; Bolton v. Puller, 1 Bos. & Pull. 539; Collins v. Mar¬ 
tin, 1 Bos. & Pull. 648. 

3 Paley on Agency, by Llojd, 233, 234. Questions under this head most 
commonly arise, where negotiable instruments have come into the hands of 
bankers. The leading principles on this subject have been collected by Mr. 
Llojd, in a note to Paley on Agency, by Llojd, p. 91, note, whit h, as of gener^ 
practical utility, is heie transcribed. “ As the subject," (says he,) “ here treated 
of, is one of grea^ importance to all persons engaged in trade, it may be well to 
state, concisely, wliat is conceived to be the present stats of the law affecting it. 
And (1.) A banker is to be considered as the agent of his customer. If pioperty 
of the customer come into Ins hands, to be dealt with in a particular manner, ho 
is, as to that property, the tactor of the customer, having the rights and liabili¬ 
ties belonging to that character. (2.) Bills not due, paid iu by a customer to 
his banker, arc, iu the absence of evidence to the contrary, presumed to be 
placed with him as an agent to procure the payment of them when due, and in 
such cases the property remains in the customer. Giles v. Perkins, 9 Hast, 12. 
(8.) If they are indorsed by the customer, the legal property in them is changed. 
Lang v. Smyth, 7 Bing. 284. (4.) And, if they are also discounted by die 
banker for the customer, they become the absolute property of the* banker, and 
of course pass to his assignees, as p%rt of his estate; Carstairs v. Bates, 8 Gamp. 
801 J and the indorsement is prma facie evidence of discounting. Ex parte 
Twogood, 19 Yes. 229. (5.) The taking of the tanker’s acceptances, in ex-* 
change for bills paid! in and indorsed, is tantamount to a discounting, and, even 
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upon the face of the instrument, there is a restricted authority; 
or, where the holder has knowledge, or notice, of the validity of 


though^the banker’s acceptances be dishonored, the bills will, nc\ erthele**, pass 
to his assignees. Ilornldower v. Proud, 2 Darn. A. Aid. 327. (fi.) But bills may 
be indorsed by the customer, (and so the legal property he changed,) and may 
yet remain in the hands of the banker, clothed with a trust for the customer; 
in which ease, as has been already said, they do not pass to the assignees of the 
banker upon his bankruptcy. And the difficulty in most cases is, tr determine 
whether such a trust exist* or not. (7.) Wien the bills arc entered short by 
the banker, that is to sat, when tliev*aie ctdcicd as bills not \ct atailablc. and 
not carried to the gencial cash amount, there is no doubt that thc\ do not pass 
to the as-ignees, blit must he given up to the cii'tonu i 1 Uo'C, 1 "it (H ) And 
even though the hanker base entered tin m in hi' own books -is c i'h, and al¬ 
lowed his customer credit in aeionnt gcnei.dly upon tin in. this will not, of 
itself, affect the customer, as the banker’s books can be no c\idem» fm himself 
or his assignees. 1 Bose, 230. (•».) Mai li U"s, if the enstomei hi\c expressly 

directed the banker to get payment of them when due, or forbidden him to 
negotiate them; orvhe conrst of dealing botwmi them raise an infiicii<e of 
such direction or ]irohibition. 1 Bose, 21.5. (1 <>.) If the • ustomer h.m* gnen 

the banker a U^ted authority to negotiate them under eeri.'in eiirumstanccs, 
as in redu< tio^Jr the cash balance, yvlun nnbtyor.ible, or the like : this will, of 
course, not extend to other, <in uuistam os, oi to nmn bills, thin are sufficient 
for the purpose, and indeed will, of it'df, negutm* any gemr.il authority io dis¬ 
pose of them Ibid. (11.) But if a gi ncral authority to negotiate them had 
been either expressly given, or is to be inferred from tlui eoursp of dealing 
known and assented to by the eustomei, then, it seems, the customer is to be 
considered as haying abandoned all propci t\ in the bills, which. eonsei|uently, 
pass to the assignees. (12 ) What t ircmnstanees aie sulhcient to iaisc the infer¬ 
ence of Mini a general authority, is a question ol some nicety. Lord Eldon seems 
tohaye been of opinion, that if the bills were cut* red as cash, with the knowl¬ 
edge of the customer, and In* drew, or y\as entitled to draw, upon the banker, as 
basing that cruht in e^li, he would thereby be precluded from recurring to the 
hills specifically.. Ex parte Sargcant, 1 Bose, l.'>3 ; E\ parte Sobers, Ibid. 155; 
Ex parte Pease, Ibid 232; Ex parte, The Wakefield Bank. Ibid.’ 243 ; Ex parte 
The Leeds Bank, Ibid. 251, and .see 1H \ os. 229, 2.53; It) Yes*. 25, S. C. How¬ 
ever', in all these cases his lordship held the assignees to y erv sliict proof of such 
a course of dealing; and, in e lisente of such pioof, decided that there was no 
such general authority. The opinion of Lord Eldon, as conveyed in this dictum, 
has been adopted and acted, upon by the present Yuo-Clianoelloij^in a recent 
case of Ex parte Thompson, 1 Mont. & Mi Arthur, 312, wine i was certainly a 
strong ease ; for there, in an account of four y ears, there were but three entries 
of actual cash paid, — the rest of the entries being entirely of bdls, against which 
the rqpiitters had been in the habit of drayving very extensively. On the other 
baud, it is said tb.it it is immaterial whether such a general authority exists, 
either expressly or froi|i tho course of dealing, if, at the time of the bankruptcy’, 
the bills, in fact, remained in specie in the hands of the bankers, and the cash 
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the title ; 1 or where he has acquired his title by fraud . 2 This 

balance were in favor of the customer. Arid, at all events, it is insisted the cir- * 
camstance of the customer taking credit for the bills, and drawing, or considering 
himself entitled to draw against them, does not make them the bills of the banker; 
because, in the actual course of trade, such a privilege is a consequence of pay¬ 
ing in bills Thu former part of this proposition is the opinion of Mr. Deacon, 
and is not without the support of good reasoning, although it must be considered 
as doubtful. Law and Practice of Bankruptcy, vol. 1, p. 432. Hie latter part 
is borne out by the case of Thompson v. Giles, 2 Barn. & Cressw. 422; and Ex 
parte Armistead, 2 G. & J. 371. (13.) Hie right to rcclaim*extends not only to 
the specific bills, or secuiities, but to the substitutes for, or proceeds of them, so 
long as they continue in the same hands and are specifically ascertainable. Vul* 
liamy v. Noble, 3 Mer. .593. (14.) But if the proceeds cannot be distinguished 
from the general stock of the banker, the right of the general creditors prevails, 
and the customer must come in ratabl) with the rest. And herein consists, prin¬ 
cipally, the evil of the indoi sing of the bills by the customer, as it gives the banker 
the opportunity of negotiating them (15.) Heither can the customer follow them 
into the hands of third parties, who have obtained them boM jide , and for value, 
although negotiated by the banker against good faith. Ex parte Pease, 1 Rose, 
282; Collins v. Martin, 1 B. &. P. C48; Ibid. 546. (16.) The t^^er, like a fac¬ 
tor, has a general hen for advances made, and a right to b^Pldemnified for 
liabilities contracted on account of his principal, and the claim of the customer 
will consequently be modified by the state of the account Therefore, if the cash 
balance is against the customer, or if the banker has advanced money specifically 
upon the bills remitted, or has accepted other bills for the accommodation of the 
customer, the assignees will have a right to retain the lulls, and even to put them 
in suit, until those sums are repaid, and those liabilities discharged; that is to 
say, they' will be entitled to a deduction of the amount in the first case, and loan 
indemnity in the second. .Tourdaine v. Lefevrc, 1 Esp. N. P. C. 66; Davis t>. 
Bowsbcr, 5 T. R. 488; Scott v. Franklin, 15 East, 428; Bosanquet v. Dudman, 1 
Stark N. C. P. 1; Bolland v. Bygrave, It. & M. 271; Ex parte Warring. 2 G. & 
J. 403, and the cases before cited. (17.) It is a conscience of the right to an 
indemnity, tbit, although the holder of the banker’s acceptances in favor of the 
customer canndLdirectly come in, and claim in his place as against the assignees 
of the banker; yet, if the customer also become bankrupt, while these acceptances 
are outstanding, as the holders must be satisfied tafore the assignees of th’wius- 
tomers can be entitled to the bills, the Court of ^Likruptey will order such an 
arrangement between the two estates, as to render the clam of the bill-holders 
indirectly available. Ex parte Waring, 2 Rose, 182; Ex parte Inghs, 19 Yes. 
345; Ex parte Parr, Buck, 191.” See also Clark v. Merchants* Bank, 1 Sand- 
ford, Superior Ct. (N. Y.) R. 498. , 

1 Paley on Ageqpv, by Lloyd, 236-238; Treutell v. Barandon, 8 Taunt. 100; 
Collins v. Martin, 1 B< s. & Pull. 648; Sigourney v. Lloyd, 8 B. fit Cross *| 622; 
Post, § 231. 

* Paley on Agency, by Lloyd, 238, 239; Solomons v. Bank of England, 13 
East, R. 185, Goodman v. Harvey, 4 Adolph. & fellis, 870. What ■will 
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subject will hereafter occur in other connections; and, therefore, 
may now be passed over without further comment. 1 

§ 229. ^id not only may the principal, in many cases, follow 
his own property into the hands of third persons, where it has 
been transferred or disposed of by an agent, contrary to his in¬ 
structions, or duty, but the principle is still more extensive in its 
reach; for, if it has been converted into, or invested in other 
property, and can ]pe distinctly traced, the principal may follow 
’it, wherever he can find it, and as far as it can be thus traced, 
subject, however, to the rights of a bond fulc purchaser for a 
valuable consideration without notice, in all cases where the 
latter is entitled to protection. 2 It will make no difference, in 
law, as, indeed, it does not in reason, what change of form, dif¬ 
ferent from the original, »the property may have undergone, 
whether it be changed into ^pomistory notes or other securities, 
or into merchandise, or into stock, or into money. 3 For the pro¬ 
duct of the substitute for the original thing still follow’', the nature 
of the thing itself* as long u» it can be ascertained to be such ; 
and the righronly ceases, w'hen the means of ascertainment fail; 
which is the case, when the subject, being goods is turned into 


amount to notice, or fraud, is iconic case*, a matter of great niootv. At one 
time, it was thought that receiving a negotiable instrument, under cireum-tances 
which migh* excite some suspicion, or amount to gro»s negligence in the holder, 
was sufficient to invalidate his title. Ilut it is now settled, that the conduct of 
the^iolder must amount to main juk >>, and even gro's negligence will not avoid 
his title, (loodman r. Harvey, 4 Adolph. & E11L, 870; Arbonin v Anderson, 
1 Adolph & Ellis, New 11. 41*8, 301. In this last case. Lord Denman said: 
“ Acting upon uie case of Goodman r Harvey, which gives the law now prevailng 
on this subject, we must hold that the owner of a bill is entitled Uf ’recover upon 
it, if he has come by it honest Iv ; that that fact is Implied prim^Junc b) pos*cs- 
siomund that, to meet the inference so raised, fraud, felony, or some,such matter, 
mul^c proved. Here is a possession not so accounted for; ami I think the rep¬ 
lication entitles the plaintiff & recover.” Story on Bills of Exchange, <j§ 198, 
194,413,416. 

1 Post, $§ 281,404-406, 419-421. 

* Ante, §§ 227, 228; Post, § 231; Taylor r. Plutner, 3 M. & Selw. 562; l 
Livcrm. on‘Agency, 278-280; Ante, §§ 226, 226 ; Post, § 486-489. 

3 Ibid.*, Scott v. Surman, Willow, 11. 400; ‘Whitcomb v. Jacob, 1 Salk. 160; 
Ryall v. Iloilo, 1 Atk. 172; Lane v. High ton, Ambler, R. 409; Greene r. Has¬ 
kell, 5 Rhode Island, 447 ; Thompson v. Perkins, 3 Mason, R. 232; Hourquebio 
t\ Gerard, 2 Wash. Cir.*ll. 212; Chedworth it Edwards, 8 Vcs. 49; Leuek e> 
bench, 10 Ves. 611; Jackson v. Clarke, 1 Younge & Jerv. 216. 
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money, which is mixed and confounded in a general mass of the. 
same description; or when .the subject, being money, has been 
converted into specific property of another kind, having before 
that time lost, as it were, its ear-mark and identity, and become 
incapable of being distinguished from the mass of the comtnon 
moneys of the agent. 1 But money in a bag, or otherwise kept 
apart from oilier money, or guineas, or other coin, marked or 
otherwise specially designated, for the purpose of being distin¬ 
guished, is treated as so far ear-marked, as to fall within the rule 
already stated, while it remains in the hands of the agent, or of 
his general personal representatives. 2 

§ 230. The same doerine is still more fully acted upon in. 
Courts of Equity ; for, if an agent or trustee has wrongfully in¬ 
vested the money or trust property of the principal, or cestui que 
trust , in land, and it can be distinctly traced, equity will follow 
it into the land, and hold the legal owner to be a trustee thereof 
for the benefit of the party, wlioge money or trust property has 
been so invested. 1 • 

1 Tbid , Conard v \tlantic Insur Company, 1 Peters, Sup. Ct. li. 3%. fA- 

thc owneis of property ha\e inti at.ted it to an agent for a speei il purpose, and the 
agent, in violation ol Ins dot}, has unlawfully consigned th*e same to In? Void, with 
directions to remit the proceeds to a private creditor of his own, and such cred¬ 
itor, upon being informed by a letti r from the consignee of the consignment of 
the property and directions in reference to the same, manifest* his assent thereto 
by unequivocal acts, and the property is sold by the consignee, and bills of ex¬ 
change, payable to the agent’s creditor or his order, are purchased with tlid^ro- 
ceeds, and remitted in a letter addressed to him, in eomplianec with the directions, 
and the creditor, after receiving notice of the intended remittance,and after man¬ 
ifesting his assent theieto, and after the leniiltance is actually’ made, but*befort? it 
is received, teams for the fir-t time of the manner in which the agent became 
possessed ot tln^p roper ty, and ot his wrongful acts in reference to it, the original 
owners of the property cannot maintain an action for money had and r^rived 
against such ci editor, to recover the amount collected by him upon the of 

exchange. Le Breton v. Peirce, 2 Allen, K.] ^ 

2 Taylor v. Plumer, 3 M. & Sclw. 5C2, 576; Whitcomb », Jacob, 1 Salk - 

161; Scott v. Suiman, Willes, R. 400; Paley on Agency, by Lloyd, 90-95; 

> Godfrey v. Furzo, 3 P. Will. 185; 1 Li verm, on Agency, *278, 271), 287. The 
judgment of Lord Ellenborough, in Jay lor v. Plumer, 3 M. & Selw. 562, on this 
whole subject, is vpry masterly, and contains a thorough review of all the author¬ 
ities on the subject-m jitter of the text See also Jackson v. Clarke, 1 Youngs & 
Jerv. 216. 

* Lane v. JUighton, Ambler, R. 409; Lench v. Lcndh, 10 Ves. 517; Boyd *»• 
McLean, 1 John. Ch. K. 582. 
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§ 231. The foregoing cases turn upon the wrongful conduct of 
the agent in the discharge of his appropriate duties. But the' 
remedy of the principal, to recover back his Own property, is not 
confined to cases where there has been some tortious conversion 
of it. On the contrary, if thefe has been no misconduct in the 
agent, the principal is entitled, in all cases, where he can trace 
his property, whether it be in the hands of the agent, or of his 
representatives or assignees, or of third persons, to reclaim it, 
unless i^has been transferred bond fide to a purchaser without 
notice; Mbjeet, however, to the he(f and other right-* of the agent. 1 
And, in such cases, it is wholly immaterial, whether the property 
^be in its original state, or has been conveited into money, or secu¬ 
rities, or negotiable instruments, or other property, so only that it 
is distinguishable and separable fiom the other piopeity and 
assets of the agent, and has an ear-mark or othei appropriate 
identitj. 2 Upon this same ground, if an agent puichases prop¬ 
erty for his principal, and tal^» a hill of sab* in ius own name, 
paying the money of his principal therefor, the lat t <*r maj compel 
the afjliit to transfer tin* property to him. 3 This* i- a w*ry im¬ 
portant right, especially in eases of the bankruptcy, insolvency, 
or deajh of the agent. 

§ 231 a. Ca&es r^y also arise, where agents will be respon¬ 
sible to their principals for money of the Hitter, receixd by sub¬ 
agents, -lithough the money has never reached the hands of the 
agents. Thus, for example, if an agent is employed to collect 
and receive payment of bills of exchange, due to the principal, 
and the agent transmits them to hit own private agent to recover 
the money on the same bills, and dhlor.s such sub-agent to place 
the amount, when received, to his (the agent’s) credit, payment 
to such sub-agent is payment to the original aaent; and the 
principal will be entitled to recover the amount from the agent, 
although the same ma^be lost by the failure and insolvency of 
the sub-agent; for in such case, the loss properly falls on the 


* l Livcrm. on Agent-), 275-277, (edit 1818) ; Ante, §§ 227, 229. 

* Taylor v. Plumer, 3 M. 6, Kelw. 562; Veil «*. Mitchells Adrn’rs, 4 Wash. 
Cir. R. 105; Thompson v. I\>ikins, 3 Mason, It. 282, bcott v. Summit Milles, 
K. 400; Palejr on Agent)-, b) Llo)d, 90-95; Jackson v. Clarke, 1 Y. A Jerv. 
216; Ante, §§ 228, 229. 

8 Hall o. Sprigg, 7 Mill. Louis, it. 245. 
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agent, and not on the principal. 1 A fortiori, this doctrine will 
apply, where the amount in the hands„of the sub-agent is drawn 
for by the agent, by a bill in favor of a third person, and the bill 
has been accepted by the sub-agent before his failure and insol¬ 
vency. 2 * • 

§ 232. The remarks, which have been already made, as to the 
responsibility of agents to their principals, apply not only to 
cases of a sole agency, but also to those of a joint agency. 
Where joint agents are employed, who have a common interest, 
they are liable for the acts, fni^conduct, and omissiorre of each 
other, in violation of their duty. Thus, for example, joint fac¬ 
tors are liable for each other's doings and omissions; and i^ 
will be no discharge of one. that the business has been, in fact, 
wholly transacted by the other, with the knowledge of the prin¬ 
cipal ; for in such cases, the principal still trusts to the joint 
responsibility. 3 And if the joint agents are to receive a joint 
commission, or to share in the |jofits their business, it will 
make no difference in their responsibility to the principal, that it 
is privately agreed between themselves, that neither i^fcill be 
liable for the acts or lo-sca. of the other, but each is to be liable 
only for his own. 4 

§ 233. The Roman law r adopted a simila^loctrine, as founded 
in a most persuasive.equity. Thu-, in the Digest, the language 
of Seuevola is approved; Duobus qim vmndavit negotiorum ad- 
ministrntionem ; qufrsituwvest, an unusquhque mandati judicio in 
solidvm tencatnr ? Respond?; vnvmquemque pro solido conveniri 
debere; dummodo cl vtroque non amplius debito exigatur . 6 

§ 234.’ The liabilities of agents, which we have been thus far 
considering, arc those which arise by the general principles of 
law, independent of any special contracts made by the partic¬ 
ular parties. It is, of course, competent for the parties to vary, 
or restrict, or enlarge, these general liabilities, by contract, ac- 


1 Taber v. Perrott, 2 Gallis. R. 565; Ante, § 201 ; Post, § 429. 

2 Ibid. 


3 Paley on Agincy, by Llojd, 52, 58 ; 1 Liverxn. on Agency, ch. 4 , § 1 , p. 
79-84, (edit. 1818) , Wells v. Ross, 7 Taunt 403. 


4 Paley on Agently Lloyd, o 2 , 58 ; 1 Liverm. on Agency, ch. 4 , § 1 , p. 
80-87, (edit. 1818) 5 Godfrey v. Saunders, 8 Wils. R. 94; Waugh v. Carver, 2 H. 


BjyMjft 


iig. Lib. 17, tit. 1 ,1. 60, § 2 ; 1 Doinat, B. 1 , tit. 15, § 8 , art. 13. 
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cording to their pleasure, with the exception, that no contract 
can be valid, which stipulates to exempt agents from responsi¬ 
bility for their own fraudulent acts. * Such a stipulation would 
be against good morals and public policy, and would be treated 
therefore as utterly void. 1 In a treatise, like the present, it is 
not necessary to consider, what would be the true interpretation 
or result of particular stipulations of this sort. Contracts for 
a del credere commission, which amount to a guaranty of debts 
contracted on sales by factors, and others, are, however, of so 
common and general a character, that they may be properly 
taken notice of, as an appropritte lllustrition of the enlarged 
responsibility of agent-, resulting from contract. The nature 
and elfect of this species of contract has been ulteady con¬ 
sidered. 2 


CHAPTER IX. 

DEFENCES OT AGENT** AG VlNsT PKINOIPXLs. 

§ 235. In this connection, the consideration naturally arises of 
those matters, which may properly be urged by agents, by way 
of defence or excuse, to repel the actions and claims brought 
against them by their principals, for \iolations or omissions of 
duty, or other delinquencies, torching their agencies. Some of 
these have been already incidentali) mentioned; but a short 
recapitulation, in this place, may not bt? without use. In the 
first place, the agent may insist, as a matter of defence, that the 
subject-matter of the agency is an illegal, or an immoral trans¬ 
action, or is founded in fraud, or against public policy; in all 
which cases, the principal will not be allowed to maintain any 
suit for redress of any sort against the agent, touching that trans¬ 
action . 8 And this doctrine not only applies to suits founded 

1 Story on Bailm. § 32; Dig. Lib 50, tit. 17, 1 23 , Jones on Bailm. 11, 48, 
Heinece. Elena. Jurist Inst. Ps. 3, Lib. 3, tit. 14, § 785. , 

■ * Ante, §§ 83,112, 215. • 

8 Ante, §§ 195, 222; Paley on Agency, by Llojd, 8, 20, 74, 73; Baxnell v 
Christie, Cowp. R. 395; Webster v. Do Tastet, 7 T. R. 1<57{Simpson r. Nicholas, 
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topon matters of account, or receipts of money, or non-fulfilment 
of contracts by the agent in the course of such illegal transac¬ 
tions, or flowing therefrom; but it applies equally to the recovery 
back of the proj>erty, which has been intrusted to him, when it 
has been actually employed in such illegal, fraudulent, or im¬ 
moral purposes. Thus, if goods are intrusted to an agent, to be 
smuggled into a country, and sold there against its laws, the 
principal will be equally disabled to maintain a suit against the 
agent in the courts of that country for the goods themselves, as 
he will be to maintain a suit for the proceeds of the goods, if 
sold. 1 The rule, in all such cases, is, Melior est conditio possi¬ 
dentis? * 

8 Mces. & Wel&b. 240 ; Story on Conflict of Laws, § 248-262; 1 Storj on Equity 
Jurisp. $ 296-308; 1 Lherm on Agcnc),th. 1,§ 2, p. 14-22; Thomson ?\ Thom¬ 
son, 7 Yes. 470; Canaan v.^rjee, 8 Barn. & Aid 179; Langton v. Hughes, 1 M. 

& SpIw. 593; Le Guen v Gouverneur, 1 John. Cases, 436. 

1 Ibid.; Post, § 314-847. # 

8 Edgar v. Fowler, 3 East, R. 222. The doctrine in the text is (I conceive) 
the true doetrinp, notwithstanding some apparent discrepancies in the author¬ 
ities. Pei haps, where moneys or goods, are deposited with an agent, to effect 
an illegal object, and before an) thing is done, the principal repents, and revokes 
the ordei > ', he may recover back the money; for he may have, until there is 
some part execution of the authority, a locus punitentia?. See Ex parte ( Bulmer, 
18 Ves. 813 ; Taylor v. Lendey, 9 East, R. 49; Ilastelow v. Jackson, 8 Barn. & 
Cressw. 222. But, if the moneys, or goods, have been actually put into a course 
of execution of the illegal purpose, it will be otherwise. Thus, if goods have 
been delivered to an agent, to be smuggled into the country, and they have been 
actually shipped and smuggled into the country, the principal cannot recover 
them from the agent who withholds them from him. So, if moneys are invested 
in goods for a like purpose, (ftp money, or goods, cannot afterwards be recovered 
by the principal from the agent. In such cases the right to recover is necessarily 
founded upou the very contract for illegal purposes. But, where the recovery ; 
from an agent is not sought through, or upflh, the illegal contract, but upon a H 
new collateral contract, not illegal, there it may be recovered. Thus, if an agent 
has received monc) from third persons for his principal by bis authority, which 
money accrued from an illegal transat tion between the principal and such third ^ 
persons, who had no (onncction with the agent, the principal may recover it 
from his agent, for, as between them, the receipt of tljp money for the principal 
is upon a legal contrat t, although the money itself accrued under a former illegal 
transaction. It is jipon some ground of this sort, that we are to understand the 
cases of Faikney v. nous, 4 Burr. R. 2069, and Petrie v. Hanney, 6 T. Hep. ■ 
418, 419 ,* Thomson v Thomson, 7 Yes. 470; Farmer v. Russell, 1 Boa. & ral* 
298 1 Tenant v. Elliot, 1 Bos. & Pull. 8. See Ex parte Buhner, 18 Yes. 818 ; » 
Steers v. Lashley, € T.-R. 61; Booth v. Hodgson, 6 T. R. 405; Sullivan v. 
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§ 236. In the next place, as we have seen, it is a good defence, 
or rather a good excuse, that the mjfconduct ot the agent has 
been followed by^p loss or damage whatsoever to the principal, 
for then the rule applies,.that although it is a wrong, yet it is 
without any damage; and, to maintain an action, both mu0fc 
concur; for Damnum absqui injund, and Injuria absque damno , 
are* in general, equally objections to any recovery 1 

4 237. In the next place, the igcnt may defend himself by 
showing, that, although he has violitcd his instructions or orders, 
or he has not otherwise performed Ins undi rt iking, y c t, he has 
acted under an overwhelming necessity, oi his been prevented 
from actirtg by i like calamity , or, tint whit lie has done has 
bee n from «»n uni xpectc d or union see n e me rge nc y, to w Inc h the 
instructions or orders die! not, or could not ipply , or if thiv did 
apply, that he was conipt lied to ut in order to prtn nt i gu itir 
loss, or absolute ruin, to his print ipal - 

§ 23S Ill the next pi ice, it is a good incur of defence to 
an action, brought by the puncipal agiuM bis ige nt tor negli¬ 
gence in the perform mu oi his duty, thit, it tlu itt hid been 
properly done 4 , the principal could have elerived no benefit troin 
it, but it would have been merely void, upon grounds ot public 

Greaves, 6 T K 40b n , Pihy on Agui v, l»v I In 1 pp 12 « 4 1 Lmrm on 
Agcnev,ch x § 7, p 4b7 170 (edit lSls) Inked -om >t th ( i»c> Ime 
been gieatly doubted, and cspuidli 1 ukiiev i Heinous, l llm U 2013, and 

Petrie t Hanncy, 3 1 It 4 IS See Vubut « Mu ,2 lk>s \ Pull VI l i 

naan 9 Bryee, 3 Bam A Aid 17) Ben lei i Bi p nold o Bun \ All 335, 

Ex parte Panels, 14 Vcs 111 In Canian t Biicc, 1 Bun*k \ld 179, it was 

held, that money, lent to a paity io Ik ipphed bv tlu bommei to scttlo illegal 
transactions, could not be covered tioiu the borioMii So in Mckinnell t 
Hobmson, 3 Mees & Web 431, it wms held, tint mono, lent tor gumng to the 
boitower, could not be iccovcicd liom the laltei liuleed, it seems ditli ult to 
perceive, how eithei money, oi goous, placed m the hinds oi an agent tot lllegil 
purposes, can be reeoveted back Iv the puncipal, as the dehveii ot the mono, 
or goods, is m part execution oi such pm puses , md the posse ssion ot the agent 
is a direct result of the agieemeut to execute *uch puipo-.es But see Pale*} on 
Agency, by Lloyd, 64-66 

1 Ante, § 222, Post, § 238 

2 Ante, §§ 85, 118, 193-*97, 208, 3 Chitty on Comm and Mauuf th b 
p 210; The Gratitudlne, 1 Rob R 257, 340, 1 Liveun on Agency, eh 8, § 2, 
pp 868, 860, (edit. 1618), Dusar v. Pent, 4 Biun R 361, Foirestiu i Boaid 
man, l Story, It 48. 


28 * 
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policy . 1 Upon this ground it was formerly.held, that, if an 
agent sells goods to be d||ivered at a future day, and, at the 
time, the principal neither has the goods, n^has entered into 
any prior contract to buy them, nor has unreasonable expec- 
tition of receiving them on consignment, hut he means to go 
into the market and buy the goods, which the agent has con¬ 
tracted to deliver, no action will lie against the agent for any 
negligence in such sale; because the principal himself cannot, 
maintain an action upon such a contract of sale made by him- • 
self; since such a contract amounts, on the part of ther vendor, 
to a wager on the price of the commodity, and is attended with 
such mischievous consequences, as to be prohibited *by public 
policy. 2 This case has been since overruled; 3 but, although it 
can no longer be relied on, as a fit illustration of the doctrine 
above stated; yet there can be no doubt, that the principle, on 
which it is founded, is entirely correct, that the principal cannot 
avail himself of a right of action against his agent for negligence 

1 Ante, §§ 222, 235. 

8 Bn an r. Lewis, 1 Ryan & Mood. R. 386. * 

3 Ilibblcwhite v MeMorinp, 6 Meos ic Welsh 202. In this case Mr. Baron 
Parke said. “ I have alwaj s entertained considerable doubt and suspicion as tQ, 
the correctnc‘•s of Lord Tentei den’s doctrine in Bryan v. Lewis; it excited a 
good deal of surprise m my mind at the time; and, when examined, I think it is 
untenable. I canfiot sec wffht principle of law is at all affected by a man’s being 
allowed to Contract for the sale of goods, of which he has not possession at the 
time of the bargain, and has no reasonable expectation of receiving. Such a 
contract does not amount to a wagei, inasmuch as both the contracting parties 
are not; cognisant bf the fact, that the goods are not in the vendor’s possession; 
and, even if it were a wager, it is not illegal, because it has no necessary ten¬ 
dency to injuie third parties. ^Tbe dictum of Lord Tenterden certainly was 
not a hasty observation, thrown out bj hin^because it appears from the case of 
Lorymer t?. Smith, that he had entertained and expressed similar notions font ' 
years before. He did not, indeed, in that case, say that such a contract was void, 
but only, that it was of a kind not to be encouraged; and the strong opinion bn 
afterwards expressed appears to have gradually formed in his mind daring tftiif 
interval, and was, no doubt, confirmed by the effects of the unfortunate mer* 
cantile speculations throughout the country about that time. ‘There is no indi¬ 
cation in any of the books of such a doctrine having ever been promulgated 
* &° m Bench,‘until the case of Lorymer v. Smith, in the year 1822; andAhgre 

** *° case, which has since been decided on that authority. Not only, thwflrtti 
tbe doubt expressed by Bosanquet, J., in Wells v. Porter, well founded, but the* 
doctrine is clearly contrary to law.” Mr Baron Aldurson and Mr. Ikr on 
folly supported the same doctrine. Ante, § 49, note. 
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or misconduct in a contract between* them, which, is against 
public policy. Supposing, however, the case really to be, in 
the understanding and contemplation of both parties, a mere 
wager on the future state of the markets, although in thg form 
of a contract of sale, there can be little doubt, that it ought to 
Joe deemed a gaming speculation, which no Court should enforce 
or encourage, and which, at least in States where mt re wages 
are held to be void at the common law, as against public policy, 
would be held incapable of sustaining any action for any breach 
of the contract 1 


1 By the civil law, things not in e\istem e. or possesion, 01 ownership, might 
bo sold. Thus for example, fruits, wlmli shall tie gatluiul and are not jet in 
existence, animals not jet born, the next grapes of a vimvaid, the wine of the 
next vintage may be sold. Nee emptio nee venditio sine r<, <pia* \em at, potest 
intelligi. Et Unien fructus, et partus futuri lecte einentur; ut, corn editus esset 
partus, jam tunc, cum contraction e-set negot’um, vtnditio facta mtelligitur. 
Dig. Lib. 18, tit. 1,1. 8; l'otlmu, Paml Lib lti, tit. 1. 1 >. i-o. Here, the distinc¬ 
tion is clearly taken between an ove< utnl sale, and a contuc t of sale, or execu¬ 
tory sale. Each is good. Sed, slid eaent \enditor, no nasiatur, aut fiant, ex 
empto agi posse. Pig. Lib. 18. tit 1, 1. 8; Pothicr, Paml. lab lb, tit 1, n. 6; 
Futhier, Contrat de Vonte, n. 5-7. So, a meie hope, or expectation in a thing, 
could lie sold; as for example, the mxt draught of a fish net, or capture by a 
bird-trap,oi bird shot. Aliquando tamA,et une ic,venditm mtelligitur, veluti, 
cutn quasi alea emitur; quod fit, cum captus piscium, vel a*imu, vel inissilium 
emitur; emptio emm contralutur, itiamsi mhi^ incident, quia spei emptio est. 
Dig. Lib. IS, lit. 1,1. 8, § 1. See also Potluer, rand Lib is. tit. 1, n. 8, l po- 
m&t, B. 1, tit 2, § 4, art. 3, 4 ; Ilein. Elem Jur. Instit Lib. 3, tit. 24, § 905 ; 
Pothicr, Contrat de Vente, n. 5-7. See Mr. Cushing’s valuable translation of 
Pothifer on Sale, n 5-7, pp 4, 5, So, by the tml law, a sale, and a contract of 
of stile, coulu be made by a person who was not owner, even without the consent 
the owner. Bern alienam distraheie tpiem posse, nulla duhitatio est; nam emptio 
est etvenditio. Sed res emptori auferri potest Dig Lib. tit. 1,1 28; Po- 
thier, Pand. Lib. 18, tit. 1, n. 18; 1 Domat, B 1, tit 2, §4, art 13, Potliier, 
Contrat de Vente, n. 7 ; Potbier on Oblig. n. 133,136. Conti acts for the sale of 
things, which*the seller has not, at the time, arc very common in stock-jobbing 
transactions; and, if the doctrine in the case of Brjant v. Lewis, (i Ryan & 
Mood. jR. 886, ante, § 288) lie correct, then, it would seem, that upon the prin¬ 
ciples of the common law, no action could be maintained ■>) the seller for the 
price, upen a sale of stock, deliverable at a future daj, whit h the seller did not 
then own, or had not a title to; but which he meant to buy in the market or 
i ^Hfore tb&day of delivery. And, if the buyer also knew the facts, he could not 
maintain an action for the non-delivery under the same coutnot. It would seem, 
from tbti case of Cud ». Rutter, 1 P. Will. 570; S. C. 5 Vin Abridg. p. 538, pi. 
t 81, that such Stock contracts were not properly the subjeots of an immediate sale, 
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§ 239. But the most important point of defence, usually oc¬ 
curring in practice to suits for breaches of duty by agents, is 
that, which involves the question of a ratification by the princi¬ 
pal, of,the acts*, or doings, or omissions of his ag^nt. Where 
the principal, upon a full knowledge of all the circumstances of 
the case, 1 deliberately ratifies the acts, doings of omissions of, 
his agent, he will be bound thereby, as fully to all intents and 
purpose!?., 2 as if he had originally given him direct authority in 
the premises, to the extent, which such acts, doings, or omis¬ 
sions reach. The maxim of the common law is, and it has 
been fully adopted into maritime and commercial jurisprudence; 
Omnis ratihabitio retrot rahitur, et mandato• priori aiquipara - 
tur . 3 This most useful and convenient rule was as fully recog¬ 
nized in the Roman law; Si quis ratum habueril, quod gestum 
est, obstringitur mandati actimic . 4 Rati enim habit 10 mandate 
comparator? Aud the same rule was applied, (as Cujacius in¬ 
forms us,) even to the case # of an unauthorized person, ( negotio - ' 
rum gestor ,) who interfered in the concerns of another party; 
Ratihabito tamen Jacit, ut videatur negotiant meum gestum , et crit 
mutua actio negotiorum gestorum. Verum est, esse negotiorum 
gestorum actionem, si ratum habnero; sed tentari pptest, esse 
etiam mandati actionem. Nam ^ratihabitio duplicem vim hubet, 

^inec no sale can be without a present thing, on which it can operate. But they 
might properly constitute the subject of a contract ol sale, to operate and take 
effect m futuro. See 2 Black. Comm. 446. 

[ l This is essential. Hai deman v. Ford, 12 Georgia, 205 ; Billings v. borrow, 

7 Calif. 171; Pittsburgh Railroad v. Ga/zarn, 82 Penn St. R. 840.] • 

2 Fnxiooe v. Taghaferro, 10 E F. Moore, P. C. 174. 

3 Post, § 445, Co. Litt. 207 , Wolf v. Horueastle, 1 Bos. &Pul). 816; 1 Liverm. 
on Agency, ch. 2, § 4, pp 44, 47, (e<jht 1818;) 3 Chitty on Comm, and Manuf. 
197, 198; Armstrong v. Gilchrist, 2 Johns. Cas. 424; 4 Coke, Ins. 817 ; Paley 
on Agency, by Llojd, 324, Smith on Merc. Law, 47, 60 ; Odiorne v. Maxcy, 

13 Mass. R. 178 ; Conn v. Penn, 1 Peters, Cir. R. 496 ; Pratt v. Putnam, IS 
Mass. R. 361; Fisher v. Willard, 13 Mass. R. 379 ; Boynton v. Turner, 13 Mass. 

R. 391; Copeland v. Meuhants’ Insur. Co. 6 Pi<k. 198, Prince v. Clark, 1 Sam. 

& Cressw. R. 186 , Horsley v. Bell, 1 Biown, Ch. R. 101, note; S. C. Ambler, 

R. 770; Den v. Wright, l Peters, Cir. R. 72; Breedlove ». Wamack, 14 Mar¬ 
tin, R. 181; Buchanan t. Upshaw, 1 Howard, Sup Ct. R. 56; S. C. 17 Peters, 

* Dig. Lib. 50, tit. 17,1. 60; 1 Liverm. on Agency, ch. 2, § 4, p. 44; Pothter, 
Pand. Lib. 17, tit. 1, n 19. 

6 Dig. Lib. 48, tit. 8,1.12, § 4. 
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ut alienum negotium meum faciat , et habeat etiam i im mandati. 1 
Pothier has commented on this doctrine in the following terms; 
Et negotiorum gestorum actionilus locus cst, quia sine mandato 
gestum est; et mandati etiam agi potest propter ratihabitionem , 
quce cequipollet mandato. EUetio est utriusque actionis . 2 Pothier 
has added ; Quinetiam et ratihabilio mandato aquipoUett? The 
modern nations of continental Europe, following the civil law, 
have adopted the same enlarged policy. 4 * * * 8 , 

§ 240. At the common law, however, there is a disillusion 
between the ratification of acts, which arc void, and the ratifi¬ 
cation of* acts, which are voidable. In the former case, the 
ratification is inoperative for any purpose whatsoever; in the 
latter, full validity is given to the act**.' The groundwork of 
this distinction seems to be, that a ratification of a void act 
only confirms it in its invalidity ; ''frhich is a subtelt} in reason¬ 
ing, more dependent upon artificial and technical rules, than 
expressive of the reql intent of the parties. 0 

§ 241. The principle is applied with far more justice and 
propriety to cases of contracts, and acts, w hieh are illegal, or 
immoral, or against public policy ; for, in such cases, the orig¬ 
inal contracts, or acts, being void, ought not to be allowed to 
acquire any validity from their being subsequently confirmed; 
since the same noxious qualities adhere to the ratification, as 
existed in the original transaction; and, therefore, the maxim 


4 Cujac art. L. 60, de Reg Jut is (Lib. 50. tit 1 “, 1. 60,) Tome 8, tol. "84, 
(Neap. edit. 1758.) 

•Pothier, land. Lib 17, tit. 1, n. 19, note, (2); Pothier on Oblig. n. 75; 
1 Uverm. on Agent), ill. 2, § 4, pp 14, 45, 50-52, and note, (edit 1818 ) 

• Pothier, Pand. Lib. 17, tit. 1, n. 19 , Id Bib 11, tit. 3, n 18. 

4 Pothier on Oblig. n, 76. See the elfeit of a ialification of the ait* of a sub¬ 
agent, post, § 389. 

• Co, Lift. 295 b, 306 b; and Ibid. Ilarg. and Butler’s note (1); (lilb. on 
Tenures, 75; Dyer, Rop. 263, pi. 37 , 1 Stoiy on Lquitj Jump. § 307 ; Com. 
Dig. Confirmation^ 1). 1. 

8 Wilkinson v. Leland, 2 Peters, R. 661, 662. In deeds of confirmation, the 
distinction turns upon the .legal effect of the weeds, “ ratify, appro#** and con¬ 
firm ; ” for if the words, “ gb e and grant ” be also in the deed, it will take efibet, 
not ha a confirmation, but as a grant. See Co. Litt. 295 b, 307 a. Loul Coke 
Stya: “A confirmation doth not strengthen a void estate; for a confirmation 
may make a voidable or defeasible estate good, but it cannot work upon an 
estate that is void in law.” Co. Litt. 295 b; Com. Dig. Conjirrnaum, D. 1. 
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may well be applied; Quod db initio non valet , tractk temporis 
non convalescit. 1 

§ 242. But, whatever may be the force of this distinction in 
the former clast, of cases, (that is to say, in cases not illegal, 
immoral, or against public policy,) when understood in its true 
meaning, and with its true limitations, it is not applicable to 
cases of agency, where a party assumes to act, not for himself, 
but for another, without any authority whatsoever, or by an ex- 
eesgp>f the authority delegated to him. 2 3 In all such cases, if the 
principal subsequently ratifies the act, he is bound by it, whether 
it be for his detriment, or for his advantage; and whether it be 
founded upoii a tort, or upon a contract. 8 And a ratification, 
once deliberately made, with a full knowledge of all the material 
circumstances, cannot be recalled. 4 * Of course, this doctrine is to 
be understood with the qualification, that if the act of the agent 
be in the name of his principal, by ail instrument [necessarily] 6 * 
under seal, without authority, the ratification must be under seal 
also; since (as we have seen) the principalis not bound by any 
act of his agent under seal, unless the authority of the principal 
has also been originally given to the agent under his seal. 6 A 


1 1 Story on Lquit) Jump. § 307. 

8 See Merrifield v. Pairilt, 11 Cudi. 598. 

3 7 II. 4, p. 35, 4 Inst. 317; Ilagedoin v Oliverson, 2 M. & Selw. 483; Lu- 
cena v. Craufurd, 5 Bos. & Pull. 2b9; llouth v. Thompson, 13 East, 274; Paley 
on Agency, by Lloyd, 112-115, 171, 172, 324, and note; Wilson v. Pouiter, 2 

Str. It. 659; Taj lor v. Plumcr, 3 M. k Selw. 5b 2, 580; 1 Li verm, on Agency, 
44-32, Id. 391-39C, (edit. 1618); Rogers v. Knceland, 10 Wend. R 218; Lench 
v. Lench, 10 Ves. 517, Kelly v. Munson, 7 Mass. 11. 319. This point arose as 
long ago as in the Yeai Book, 7 Henry 4, p 35. There a party justified, as bail¬ 

iff, taking a heriot, for services due to the lord ; and the issue was on the point, 
that he was not baihfl, and it was held, that, if ho took the heriot, claiming 
property therein for himselr, the subsequent agreement of the lord would not 
amount to a ratification, making him bailiff at the time. But, if he took at the 
time, as bailiff of the lord, and not for himself, without command of the lord, yet 
the subsequent ratification made good,liis act, and made him bailiff at the time. 
The same point was held by Anderson, C. J., in Godbolt, 109, and was cited by 
Taddy,.as edtmsel, and not defied in Hagedorn v. Oliverson, 2 Maul. & Selw. 
487, 488. See also»Moore v. IIusli, nob. R. 63 ; Post, § 246, note. 

6 Post, § 250; Bre< s ». Jones, 16 Texas, 461. 

6 If the act of the agent was unnecessarily under seal, it might be ratified by 
parol. 

3 Ante, § 40 ; Wells v. Evans, 20 Wend. R. 251; Blood v. Goodrich, 12 Wend. 
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ratificaiio^|cannot, in this respect, stand upon a- higher ground, 
than an origin^ authority. 1 [And, generally, if the adoption of 
any particular form or mode is necessary to confer the authority 
in th$ first instance, there can be no valid ratification except in 
the same manner. 2 ] * 

§ 243. Hence it follows, that, if an agent ha^, by a deviation 
from his orders, or by any other misconduct, or omission of duty, 
become responsible to his principal for damages, he wib be dis¬ 
charged therefrom by the ratification of his acts, or omis^ion% by 
the principal, if made with a full knowledge of all the fact" and 
circumstances. 3 This latter is a mo>t important qualification of 
the doctrine, and indispensable to its legal, a" well a» its equita¬ 
ble operation. 4 For, if the ratification l»\ the principal be with¬ 
out such knowledge, it will .not be obligatory upon him, whether 
his want ol knowledge arise from the designed, or the undesigned, 
concealment or misrepresentation of tin* agent, or from his mere 
innocent inadvertence. 6 


It. 323; Hunter v. I\u ker, 7 M«t-s \ W< 1-1 1 .122, 34->, Ston on I’aitn if 117- 
122; Conti it. Cadx i>. Slu-phcid, 11 Pnk. It lo'i, Ante, 4 't, Post. *2.»2. Skin¬ 
ner u. Dayton, ID John. It. 313; (iiant r. Solon, 1 Hall, 202, stoi) on Paitn. 
§§121,12j. 

1 Ante, t}40, Blood r. Goodin h, '» Wend. II. OS , S C 12 \\ end. It 52.); 
Hanford v. Mi Nair, 9 Wend. It. 3t ; Wills <. INans, 2t> Wind It 251; Hunter 
». Parker, < aloes. & Welsh. 322, 343 ; Ston on IMrtn $ 117-1^2, Hibblcxxhito 
v. McMorine, 6 Meos. A Webb 200, 21 1,21.), Ston on P.utn $$ 121, 1*22, note; 
McNaughton »..Partridge, 11 Ohio It. 223. lint sf<> contin, Cad) t Shepherd, 

11 Pick. 4o0; Skinner v. Da) ton, 10 Jolm. It 51.1, (uam i. Seton, 1 Ilall, 1L 
262; Ante, § 4a ; Post, § 232. 

8 Despatch Line of Paikets o. Bellani) Munuf. Co. 12 New Ilamp 232. 

3 1 Lixerm. on Agent-), 41, 50, 328, 320, 301, 302, 304, (edit. 1 HIS); Palcy 
on Agenc), by Lloxd, 31, lit, 171, 320; Smith Cologan, 2 T. It. iss, note; 
Towle v. Jackson, 1 John. Gas. 110; Codxxise r. ll.u-ker, 1 Cam. It. 526; Cairnes 
•v. Bleeckef, 12Jokn.lt. 300; O'tings v. Hull, 9 Peters, It. 007; Thorndike e. 

Godfrey, 8 Greenl. R. 429. 

4 Nixon o. Palmer, 4 Seld. 401. 

6 Sae Copeland n. Merchants’ Ins. Co. G Pick. 202, 204 ; Bell r. Cunningham, 

8 Peters, R. 69, 81; Horsfall r. Fauntlerov, 10 Barn. & Cressw. 755 ;*0«ihgs r. 
Hull, 9 Peters, It. 607; Thorndike v. Godfrex, 8 Groenl. 429.« Upon the same * 
ground, in Horsfall v. Faunlloroy, 10 Barn. k Cressw. 755, Mr. Justice Parke 
held, that, where an agent has stated to his principal, and the latter has boniijilt 
adopted, a contract, different from that, under which, the purchase was actually 
pnade, the aeller caqnot call upon the principal for payment; because the seller 
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§ 244. A ratification, also, when fairly made, wfl hhve the 
same effect as an original authority has, to b|pd the principal, 
not only in regard to the agent himself, but in regard to third 
persons. 1 Therefore, a tortious act, done by an agen% v Which 
would, if authorized, give abaction for damages'to a thwdi per¬ 
son against the principal, will, if subsequently ratified by the f 
principal, give the sanfe right to damages against him ; as much 
^o, as if the action were founded on a ratified contract of th^ 
ag^pt. 2 In short, the act is treated throughout, as if it Were 
originally authorized by the principal; for the ratification relates 
back to the time of the inception of the transaction, and has a 
complete retroactive efficacy; or, as the maxim above cited ex¬ 
presses it, Omni6 ratihabUio retrolrahitur. Hence it is, that, if 
the agent lias made a contract without authority from his prin¬ 
cipal, or beyond his authority, and it is afterwards ratified, the 
principal may generally sue, and be sued thereon, in the same 
manner, and with the same effect, as if he bad originally given 
the authority. Therefore, if a person, without authority, has 
made a purchase o^goods for lus principal, and has signed a 
bought note therefor, if the principal, after full knowledge of the 
transaction, ratifies it, that will make the signing a good signing 
within the statute of frauds, so as to bind both the parties to the 
contract. 5 In like manner, the agent will be entitled to the same 


sues on the contract, under whit h the goods were realty sold ; and he is, there¬ 
fore, bound to show, that the puncipal authoi ized, or ratified the connect, and 
not a diili rent one, substituted b y the*agent. 

1 Smith on Merc Law, 60, (id edit); Id th 5, § 4, p. 108, (2d edit. 1848); 
Paley on A gem v, hj. Llojd, 171, 172, 211; Frotlungham v. Haley, 3 Mass. It. 
68, 70; Lout v. Padeltord, 10 Mass. R. 230, McClean r. Dunn, 4 Bing. It 722; 
Soames v. Spencer, 1 Dowl & Rj. 32; Spittle v. Lavender, 2 Brod. & Bing. 452, 
Rogers o. Kueeland, 10 Wend. It. 218. IIow far, and when, a ratification by the 
principal of the unauthorized acts of his agent will operate to giv* him rights 
against thud persons, we shall hereafter have occasion to consider. See, 4n 
the point, Paley on Agency, b> Lloyd, 348-347; Id. 191, noth (t); Post, § 245; 
Stainer v. Tysen, 3 Hill, It. 279 , Marr v. Flumer, 3 GreenL R. 73, Buchannw 
v. Upshaw, 1 Ilowaid, Sup. Ct. it. 66 ; S C. 17 Peters, It. 70. 

• Rogers v, Ki< eland, 10 Wend. R. 218. 

* Maclean t>. Dunn, 4 Bing. R. 722; Kinnitz v. Surry, cited Pale} on Agency, 
by Lloyd, 171, note, Soames v. Spencer, 1 Dowl. & lty. 32. Lord Chief Justice 
Best, in delivering the opinion of the Court, in Maclean v. Dunn, 4 Sing. R. 731* 
Mid: “It Has' been argued th&t the subsequent adoption of the contract by Dundjl 
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rights and temedies, and to the same compensatidns, and will be 
subject to thd same duties and responsibilities, as if he had been 
acting within the scope of an acknowledged original authority. 1 

But, although the ratification .of an unauthorized act of 
an acting without any authority, or beyond his authority, 

will thus, in general, hind the principal, not only as to his agent, 
but as to third persons, and give the ordinary rights and reme¬ 
dies, both for and against him ; yet thi-> doctrine is to be ieceive^ 
with* some qualifications, or, rather, jt is not universally applica¬ 
ble. 2 Where an act is beneficial to the principal, and does not 
create an immediate right to hu\e ->ome other act or‘duty per¬ 
formed by a third person, but amounts -simply to the assertion of 
a right on the part of the principal, tin re the lule seems generally 
applicable. Thus, for example, if a continual i hum, or A entry 


will not take this taw* our of tin opeiatiou of the stat.ih oi fraud-., ami it has 
been insisted, that the agent should haw- In- authouU at the time the contract is 

entered into. If such had la-on tin iut< nlion of tin lot-isl ituu, it mm!' have 

* * 

been expressed iliore ileailv. 15ut the statute only regimes s«ue note m menio- 
raudutn in writing, to Ik- sinned l*> the p<ut\ to be i liaised, oi his aijeiit. ‘here¬ 
unto lawfully authonzed , leasing us to tin. rules ot common law, as to the mode 
in which the agqnt is to reeeise his authonU Now, m all otlnr lasc*. a subse¬ 
quent sanction is coii-.ukred the s mu* thing in t fk (t as asst nt at the tune. Omnia 
ratihabitio retrotrahitur, et iiiandato a qmpuratm. And, in im opinion, the sub¬ 
sequent sar f on of a contract, signed lo an aumt, takes it out ot the operation 
of the statut n more satisfactorily than an ant hoi its pm>n bctoiehand. Where 
the authority is given beforehand, tin pait\ must tiust to his agent, it it hi given 
subsequently to the contract, thepaitv knows diat all has been done atioriling 
to his wishes. But in Kiunit/ o Sum. where the biokei, who signed the bro¬ 
ker's note upon a sale of corn, was the seller’s agent, Lord Lllenliorough held, 
that, if the buyer acted upon the note, that was >ueh an adoption of Ins agency 
as made his note sufficient witlun the statute of frauds.. And in Soauies r Sjicn- 
cei, where, A and B, being jointly interested m a quantity of oil, A entered into 
a contract for the sale of it, without the authority oi knowledge of It, who, upon 
receiving information of the cinunistance, retused to be bound, but aft* iwards 
assented by parol, and samples were deliscred to the vendees , it was held, in an 
action against the vendees, that It’s subsequent ratification of the contract ren¬ 
dered it binding; and that it was to be considered as a (ontract in writing within 
the statute of frauds. That is an express decision on the point, that under the 
statute of frauds the ratification of the princq>al relates back to the time when 
the agent made the contract.” 

1 See Paley on Agency, by Lloyd, 81; Cornwall v. Wilson„1 Yes. 509 ; Hop¬ 
kins v. Mollineux, 4 Wend. R. 465. 

‘ 2 Post, § 246. 
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to avoid a fine, or an entry for condition broken, is made by a 
person having no present authority, the principal may bring an 
action*upon any of these acts, and his ratification or adoption of 
them will supply the want of aboriginal authority. 1 

§ 246. On the other hand, if the act done by such '‘person 
Would, if authorized, create a right to have some act or duty 
performed by a third jferson, so as to subject him to damages or 
losses, for the non-performance of that act or duty, or would 
defeat a right or an estate already vested in the latter, there the 
subsequent ratification or adoption of trfb unauthorized act by 
the principal will not give validity to it, so as to bind such third 
person to the consequences. Thus, if a lease contains a condi¬ 
tion, that it may be determined by either party upon six months’ 
notice; such notice, given by an unauthorized person for the 
landlord; although subsequently ratified and adopted by the lat¬ 
ter, will not be a valid notice to determine the lease. 2 3 The 
ground of this decision is, that it is a notice to defeat an estate, 
and the tenant is entitled to such notice as he can act upon \fith 
certainty at the tirne^hen he receives it, so that he may deliver 
up the possession at the end of the six months, without being 
liable to further claims in respect to the remainder of the term. 8 
The case K distinguishable from that of "an entry without au¬ 
thority, for a condition broken; because, in the latter case, the 
third person’s act is not to depend upon the validity of the 
entry at the lime when it is made. The* rule, Omnis ratiha- 
bitio retrotrahitur , et mandato priori ccquiparatur , seems appli¬ 
cable only to cases, where' the conduct of the parties, on whom 
it is to operate, not being reierabie to any agreement, cannot, in 
the meantime, depend on the fact, whether there be a ratification 
or not. 4 


1 Paley on Agenrj, by Llojrl, 345, Co. Litt. 258 a, Fitchett v. Adams, 2 
Strange, R 1128, Goodtitle v. Woodward, 3 Jtam & Aid. 689. See note to 
§ 246. 

* Buron v Denman. 2 K*eh. It. 167. 

3 Right d. Fislwr v Cuthell, 5 East, 491, Doe d. Mann v. Walters, 10 Bara. & 

Cress w. 626; Pdlej on Agency, by Lloyd, 190, note, (c) ; Id. 343-347. The 
same point was expressly held m Doe d. Lyster v. Goldwin, 2 Adolph. & £11. 
New R. 148. * 

4 Right d. Fisher v Cuthell, 5 East, 498-500; Doe d. Mann v. Walters, 10 
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$ 247. Upon similar grounds, a derband upon a debtor, and 
refusal by him to pay a debt made by an unauthorized agent, 
will not take away the right of the debtor to plead a prior tender 
of the debt to the principal; for, as the agent had no aut%>rity 
to make the demand, payment to lmn would n<& ha\ o discharged 
the debtor from the debt. The subsequent^ adoption of the act 
by, the principal would not vary the right of the debtor in such a 
case, since he could not safely pay to one, who wfis without au¬ 
thority at the time to receive the money, and to give a discharge. 1 
So, a demand of good", made by an unauthorized person, will 
not, although subsequently adopted by the principal, be evidence 
to support an action ol tuner lor «i ton version against the party 
in whose possession the goods were, and ol whom they were 
demanded. 2 So, a demand made by a per-tbu not authorized, of 
payment of a promissory note or of a bill ol exchange, wull not, 
even though alterwards ratified by the holdei, constitute a good 
demand upon the party, so as to make him liable fi|r damages 

Barn & Cressw 626. S P Doe <1 Ljstci i (• >ldwin| 2 Vdulpli kill Vw li. 
143. The eas<*s on this subjettait not ontiuh in hjunnin with tath other 
Thus, in Roe v Pierce, 2 Camp K % iviibil notm to <]ii t bv a Mew aid ot 
a corporation, was lield ratified and binding bv the cmpontimi s bringing a suit, 
founded upon that notice. And in (ioodtitle t oodw ud 3 Barn A. Aid 689, 
a notice to nut, given bv an agent toi >ivtial tiustets jiunth inteiiMul, but 
acting by a wiitten authority, signed bv soim. onh of tin tiusUes, was held good 
by the adoption ot all the trusties, b) bunging a suit then on And the Court 
held, that the maxim, (hints ttiUhnhiUo uiiotmhiUn, applied to the case This 
last case may, howevir be nowsuppoited on anotlu’- dislimt ground, that the 
notice bj some of the trustees wa- good ougmall) fur all. Doe r. Summersett, 

1 Barn. & Adolph K. 13a. But the ground of the diu&ton, as stated in 3 Barn. 
&, Aid. 689, is certainly inconsistent with the cans ot Right v Cuthell, 5 East, 
491, and Doe *>. Walters, 10 Barn. & Cressw 62*5, and Doe d I.jster v (loldwin, 

2 Adolph. & £11. New 11. 113. See Mr I.lojd's note to Pale) on Agency, by 
Lloyd, 190,note (e) It must be admitted, that the distuutnm between the effect 
of a ratification cnioiting the light of the print ipil, as, for example, an enti) to 
avoid a fine, or for condition broken, and the effect of a ratification in a ease 
where the other jiarty is to do Borne at t, or to suffer some loss t nerebv, is one of 
considerable meet), and stands upon leasoning not very satisfaetor) or very clear 
See ante, § 242, note. 

1 Cooie v. Calls wav, 1 Esp R 115; Coles v. Bell, 1 Camp li 478, note, 
Paley on Agencjuby Llbyd, 845, 346. 

8 Solomons v. Dawes, 1 Esp. ltep 83, Paley on Agency, b) I loyd, 343, 345, 
346. 
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for his default in payment. 1 So, notice of the dishonor o£ a x 
promissory note, or of a bill of exchange, by a idere stranger, ‘ 
•not a party to the same bill, or authorised thereto, will not»be a 
goo^p notice to bind an indorser or drawer. 2 So, also, where A 
does an act as agfent for B, without any communication with C, 

C cannot, by afterwards adopting that act, make A his agent, 
and thereby incur any liability, or take any benefit under the act 
of A. 3 Let uf now return to the effect of a ratification by the % 
principal in ordinary cases. 

§ 248. As, from what has been already said, the principal thus " 
acquires a right to elect, whether ho will adopt the unauthorized 
act, or not, it must be admitted, that the parties do not generally 
stand upon equal terms ; since the principal may always elect to 
ratify the act, if it i#for his benefit, and to disavow it, if it is to 
his injury. But this consequence has never been allowed to 
overcome the force of the general doctrine. Thus, for example, 
where an ^authorized agent procured an insurance to be made 
upon a certain ijhip lor the benefit of the owner thereof; and the 
ship was lost during the voyage ; and long after the loss the 
owner ratified the msuiaiice, and a suit was brought against the 
underwriteis; it was held to be no objection to the recovery, that 
the ratification was not until long alter the loss, and that the 
owner would not ha\e been bound to pay the premium, if the 
ship had safely arrived. For the agent had still a right to effect 
the insurance, and to take the chance of its being adopted ; and 
he could not have recovered back tKe premium, paid by him to 
the underwriters, upon the ground, that he had no authority, and 
that, therefore, there was no interest insured; because the under¬ 
writers would have borne the risk, until there had been a disa¬ 
vowal by the principal. 4 


1 Freeman v Boj nton, 7 Mav. It 483 ; Ii ink of Utica v. Smith, 18 Johns. 230; 
Clntt) on Bills, ch 9, p 398, (8th edit 1833 ) 

8 Tinddl j) Brown, I T It 167, Stanton v Blossom, 14 Mass R 116, Stewart 
v. Kennet, 2 Camp It 177 , Ex parte Baiclay, 7 Ves. 597 , Chitt) on Bills, ch 8, 
p. 368, (8th edit 1833) , Stot) on Bills of Exchange, §§ 803, 30t. 

3 Wilson v. Tufht.mn, 6 Mann. & Grang 236. 

* Hagcdorn o Oh verson, 2 M fcf Selw 485 , Routh v. Thompson, 18 East, R. 
279; 1 Lherm on Agency, 49, 395, 396, (edit. 181R) Sm also Emerigon, 
Tome 1, ch. 6, § 6, p 142-146; 3 Kent, Comm Lect. 48, pp. 200, 261, (4th 
edit.) ; 1 Phillips on Jnsur ph. 22, p 519 ; 2 Phillips on^naur ch. 22, p. 357-359} 
Barlow v. Leckie, 4 J B. Moore, It. 8. 
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§fl49. And not only will the principal be bound by a ratifica¬ 
tion of the unauthorized act of his agent; but if the latter has 
impr 9 perly substituted another agent under him, the ratifica-* 
tion by the principal of the acts of the sub-agent will, all 
intents and purposes, bind him, in the same manner, as if he 
had originally given to the agent a power of substitution. 1 * 3 4 5 The 
Roman law recognized the same doctrine. Sed et in ipsum pro- 
cur at or em % si omnium rcrum procurator est, dari debebit insti- 
toria. Sed et si quis, meant rnn gtrcns , pratposuerit, et ratum 
habuero, idem eril dicendum? (Id est, dari dtbcbit insliloria actio.) • 

§ 250. Another consideration, very important in eases of this 
sort, is, that the principal cannot, ol hi- own mere authority, rat¬ 
ify a transaction in part, and lcpudiati it a- to the res>T. lie 
must either adopt the whole, or none.' Ai^| lit nee the general 
rule is deduced, that, where a ratification i- e.-tabh-hed, as to a 
part, it operates as a confirmation of the whole of that particular 
transaction of the agent. 1 It may lit 1 addi d, that a ratification, 
once deliberately made, upon full knowledge ol ^ill the material 
circumstances, become-, io instantt , obligator,, and cannot after¬ 
wards be revoked or recalled. ’ 

§ 251. Where a contract, w Inch ha- been originally made by 
'an agent without authority, i» aftcrwaid* ratified hy the princi¬ 
pal, that ratification will, in general, iclio\e the agent from all 


1 Paley on Agent-} , b} Lhml, 171, ami note, M 1 7 >, 1 , Bloie v Sutton, 

SMenv. 2<(>; Soamcs v. Spout er, 1 Dowl \ lit 12 Huidoi-on r. Batnvtail, 
1 Y. St Jerv. 887 : huinitr i bunt}, cited Palos on Agt m.}*, bj Llojd, 171, 
note ; Smith r. Cologan, 2 'I' It. 188, n., .> C lutty on C'onnu ami Manuf. 2ub; 
Coles v. Trecothu k, 9 Vis. 2iJ, 251, 252. 

9 Dig. Lib. 14, tit. 3,1. 0, 7 , Potlner Pantl Lib 11, tit 3, n. lh. 

3 Smith on Merc. Law, 6t>, (3d etlit) , Id ch 3, § 1, p 10s, (3d edit 1813) ; 
Wilson v. Puller, 2 SO 859 ; billon v II} do, 1 Atk 12s , Smith t Hudson, 4 T. 
It. 211 *IIovil r. P.wk, 7 East, It. 161; Pali'} on Agent'}, b} Lloyd, 81 , Id. US, 
114, 171, 17*2, 325, I lmllt*} v. Bieedlote, 1G Mai tin, R 103, 3 Chat} on Comm, 
and Manuf. 197, 198 ; Cornwall v. Wilson, 1 Ve>. 509, Newall v llurlbert. 2 
Vermont R. 851, Benedict v. Smith, 10 Paige, It. 1 20 , Farmers Loan & Trust 
Co. v. Walwertli, 1 Comstock, 434, Menkens v. Watson, 27 Missouri, 163. 

4 Ibid.; Ferguson t>. Carrington, 9 Barn. & Cressw. 39 , Corning v. Southland, 
3 Hill, It. 552; Menkens t>. Watson, 27 Missouri, 168. 

5 8 Chitty on Conun and Manuf. 197, 198, Smith i>. Cologan, 2 T. R. 188, note; 
Paley on Agency* by L^d, 171, 172; Clarke’s Executors v. Van Reimsd}k, 9 
Crunch, R. 153; Ante, §442. 

24 • 
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responsibility on the contract, if it purports to be executed by 
him merely as an agent, although without such ratification be 
L would be liable to the other contracting party for his misrepre- 
sentotion or mistake of authority. Thus, if a person should in 
his mvn name, but in the character of agent of the owner, sign a 
written agreement for the sale of an estate, without any author¬ 
ity from the. owner, and the latter should afterwards sign the 
same agreement, and declare thereon, that he sanctioned and 
approved of the agent’s having signed it in his behalf, the agent 
will no longer be personally liable on the contract; but hfs prin¬ 
cipal only will be liable, even although the agent without such 
ratification, might have been liable thereon. 1 

§ 251 a. One other consideration is important to be borne in 
mind. It is, that acidification can only be effectual between the 
parties, when the act if done by the agent avowedly for, or on 
account of the principal, and not when it is done for, or on ac¬ 
count of the agent himself, or of some third person. This would 
seem to be an obvious deduction from the vefcy nature of a rat¬ 
ification, which presupposes the act to be done for another, but 
without competent authority from him ; and therefore gives the 
same effect to the act as if it had been done by the authority of' 
tho party for whom it purported to have been done and as his r 
own act. lienee it has been laid down as a maxim of the canon 
law, Ratum qids habere mm potest , quod ipsius nomine non est 
gestum , 2 * * * * * 8 The same- rule was early rccogtn/ed in the common 


1 Spittle v. Lavender, 2 Brod. & Bing. 452; Post, § 278, note. See Collins v. 
Butt*», 10 Wend. 399; Lucas v. Barrett, 1 Greene, (Iowa,) Kcp. 511. Whether 
a person who has signed an instrument, as agent, but without authority, will be 
responsible, either on the instrument itself, or by a spe< ial action on the ease, to 

the other part), if his principal afterwards ratifies his act, lias been a matter of 

some diversity of judicial opinion. In Ballou v. Talbot, 16 Mass. It. 461, the 

Supreme Court of Massachusetts held incidentally, that he will not bo liable after 

such a ratification. Tn Rossiter v. Rossiter, 8 Wend. R. 494, the Supreme Court 
of New York intimated a different opinion. See also Palmer v. Stephens, 1 Dc- 

nio, R. 472. Upon principle, it would seem, that the ratification will make the 

instrument binding on the principal, in the same manner, and to tha same extent, 
as if he had originally authorised it; and, of course, the agent will not, under 
such circumstances, render himself personally liable, unless, by the form of the 
instrument, he has included a personal liability. Post, § 264, note. 

8 See the learned note of the Reporter to the'easeof Wilson v. Tumman, 6 
Mann. & Grang. 239, note (a). 0 
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law, and has been recently explained in the most satisfactory 
manner. 1 

§ 262. Having stated the general nature and effect of a ratify 
cation, it remains to consider, what acts of the principal will 
amount to a ratification. Whenever there is an express assent 
to, or an express confirmation of, the transaction, there can be 
but little difficulty in applying the doctrine. If the act of the 
agent purports to be under seal, and in the name of the princi¬ 
pal, as to bo his deed, the ratification also must, as we have 
seei^>e by an instrument under seal. 2 But, in other cases, how¬ 
ever informal the instrument mn\ be in its structure and lan- 

v * 

guage, if it can be gathered from the contents, that an express 
ratification is intended, that will sntliee. 

§ 263. But by far the largest cla-s of cases of ratifications of 
unsealed contracts arises by implication from the acts and pro¬ 
ceedings of the principal in pais; for it h 1>\ no means necessary, 
that there should be any posithe or direct confirmation. 3 And, 


1 Wilson n. Tunmun, 6 Maim (Joins* 24C On tins nuusum l.ui 1 Cliiif 
Justice Tindall said “ That an n< t done, to> anotln r, In a person, not assumin'* 
to act for himself, but for suih othoi poison, though without an\ jiuiedent au¬ 
thority wliafevei, lieooims the ait of the piincipal if Mibsiipientlj lanfied In 
him, is the known and well-established m'e of law In that tase the puiu ipal is 
bound by the aet, whether it lie for lus durum nt or his advantage, and whether 
it be foun \d on a tort or a eontiaet, to the sum t \.n nt as In, and with all the 
coiiseipiem es width follow fiom, the same ait done In his piesious authority. 
Such was the precise distinction taken in the Yeu-Iiook. 7 Hen 4, fo. .11, — that 
if the bailiff took the heriof, claimin'* proport} in it himself, the subsequent 
agreement of the lord would not amount to a ratification of his authority, as 
bailiff af the time; but if h" took it, at the time, as buhll of the lord, the subse¬ 
quent ratifn ation In the lot<1 made him bailiff at the time The same distinc¬ 
tion is also laid down In Andetson, (\ J., in (Jodbolts Reports, IDS). ‘ If one li.no 
cause to di'tiain mj goods, and a stfanger, of his own wronj, without am war¬ 
rant or authofitj gi\eu him In the other, takes im goods, not as baijfcf or ser¬ 
vant to the other, and I bring an action of tit spass asrams#him, can lie oxtuse 
himself by sajing that he did it as his bailiff or servant? can he also father liis 
misdomeanoi upon another ? lie cannot; for once he was a trespasser, and his 
intent was manifest.’ ” 

2 Ante, §§ 49, 212 ; Wood v. Goodrich, 9 Wend. 08 ; S. C. ] 2 Wend. R. 565 : 
Ilauford ». M’Nair, 9 Wend. R. f>7. But see contiit, McNaughten r. Partridge, 
11 Ohio It. 223; Cady i\ Shepherd, 11 Pick. 400; Ante, & 49, 51, 125, 242 ; 
Story on Partnership, § 122, note. 

3 3 Chitty on Conmn and Manuf. 197, 198; 1 Li verm, on Agency, 45, (edit. 

1818 .) 
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for this purpose, the acts and conduct of the principal are con* 
strued liberally in favor of the agent. 1 Where the evidence is 
doubtful, and may admit of different interpretations, there it 
seems, proper to submit the question for the decision of the jury. 
But, where they can justly lead to no safe or satisfactory con¬ 
clusion, a ratification ought not to be presumed. 2 3 Slight circum¬ 
stances and small matters will sometimes suffice to raise the 
presumption of a ratification. 8 [Thus, where a principal, on being 
informed of a purchase by his agent, in the name of the njtinei- 
pal, did not deny the agent’s authority to make the purOTase, 
but merely complained of the manner in which it had been ex¬ 
ercised, he was held, to have admitted the right of the agent to 
bind him. 4 ] But, whenever the acts and conduct of the principal 
are inconsistent with any other supposition, the presumption of 
a ratification becomes, of course, far more violent and conclu¬ 
sive. Thus, for example, if an agent who is employed to pur¬ 
chase goods at a limited price should exceed that limit, and the 
principal, after full knowledge of the facts, should receive them 
on his own account', without objection, it would be presumed, 
that he intended to ratify the transaction. 5 6 And, a fortiori , if 
the principal should not only receive, but should sell them on his 
own account. 1 The same conclusion would arise, under similar 
circumstances, if the agent had no authority whatsoever to make 
any purchase. So, if an agent should sell goods contrary to his 


1 Tcrril v. Flower, 6 Martin, R. 584 ; 1 Li verm, on Agency, 391; (edit 1818) ; 
CodwNe v. Ilaeker, 1 Caines, R. 52(1 ; Loraine v. Cartwright, 8 Wash. Cir. It. 
151; Bryne v. Doughty, 13 Georgia, 46. 

2 See Penn. &.e. Steam Navigation Co. v. Dandridgo, 8 Gill K. Johns. R 248; 
Horton v. Townes, C Leigh, Virg. R. 47; Crooker v. Appleton, 25 Maim* R. 131; 
Barnard v. Wheeler, 24 Maine R. 412 ; Bryant v. Moore, 26 Maine R. hi. 

3 8 on Comm, and Manuf 197, 10&; Paley on Agency, by Lloyd, 171, 

172; Ward v. Evans, Salk. R. 142; S. C. 2 Ld. Ray m. 928; Tfibrold e. Smith, 
11 Mod. R. ^7; C^nn v Penn, J Peters, Cir. R. 496; Loraine v. Cartwright, 
8 Wash. Cii R. 151; Richmond ManuPg Co. v. Starks, 4 Mason, U. 296 , Bank 
of Columbia r. Paterson’s Adm’rs, 7 Crauch, 299; Tcrril v. Flowei, 6 Martin, 
B. 584; Rogers v. Kueeland, 13 Wend. 114; Codwise v. Hacker, 1 Caines, R. 
526 

4 Johnson v. Jones, 4 Barbour, Sup. Ct. R. (N. Y.) 369. 

* Paley on Agency, by Lloyd, 113-115; Odiornc v. Maxcy, 13 Mass. R. 178; 
Clark's Ex'rs v. Van Keimsdyk, 9 Crunch, R. 153. 

6 See Willinks v. Hollingsworth, 6 Wheat R. 241, 259. 
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instructions, and the principal should afterwards receive the pro¬ 
ceeds without objection, it would amount to a ratification of the 
sale. 1 * So, if a person should sign or indorse a note, as agent 
for another, without authority, and the principal should after¬ 
wards, upon a full knowlege, promise to pay it accordingly, that 
would amount to a ratification of the act, 2 [without any new 
consideration. 3 ] 

§ 2o4. So, if a party should receive a note for collection, and 
should improperly convert it to his own use, and afterwards 
the principal, upon notice of all the facts should take the 
agent’s own note for the amount, he would be bound thereby; 
and^Hie could not afterwards rccovor the money from a third 
person, to w hom the converted note had been paid. 1 So, if a 
person should, .without authority, make a contr ict to borrow 
money for a corporation, and the money should be applied to 
the benefit of the corporation, which should afterwards, recognize 
it as a debt, by paying interest thereon, and pacing accounts 
relative thereto, it would amount to a ratification of the borrow¬ 
ing of the money, on the part of the corporation.*’ 

§ 2*)0. Long acquiescence, also, without objection, and even 
the silence of the principal, will, in many cases, amount to a 
conclusive presumption of the ratification of an unauthorized 
act; especially, where such acquiescence is otherwise not to be 
account!for; or such silence is either conliary to the duty of 
the prine'oal, or it has a tendency to mislead the agent/ Thus, 
for example, if an agent, without authority, should compromise 

1 Foil ester r. Board iaan, 1 Story, B 13, Palmer ton i. Ilnxforil, 4 Denio, 
R 166. 

* Fcnn r Harrison, 4 'I' It. 177; Fit/palrn k v. School CommisMoiurs, 7 

Humphreys, 224, Long r. Colunn, 11 Mass. It. 9S; Dow r Spenny, 29 Mis- 
soun, 387. * 

3 C minion ial Bank v Warien 13 N Y. Hop. (1 Smith,) 577. * 

* 1 Liverm. on Agency, 47, 48, (edit 1818) , C'uslmnn r* Lokcr, 2 Ma9S R. 

100 . 

8 Episcopal Chant Society v. Episcopal Church in Dedham, 1 1’ick R. 372. 

® Conreier v Ritter, 4 Wash Cu R 549; Erick v Johnson, 6 Mass It 193; 
Ammy p. Hamilton. 17 M iss It. 108; Towle r. Stevenson, 1 Johns. Cas. 110* 
Armstrong c. (iih hri*t, 2 Johns C.is 121; Pitts t?. Shubert, 11 Louis. Rep 288; 
Kingston r. Kincaid, 1 Wash. Cir It. 133 ; Forresticr v. Board nan, 1 Story, R. 
48; Ante, § '>0; Norm i*. Cook, 1 Curtis, 464* Owsley r. Woolhoptcr, 14 Geor 
gia, 121; Wright v. Boynton, 37 N. 11. R. 9. 
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a debt of his principal, who, after knowledge of the fact, should 
make no objection, but acquiesce, for a length of timp, in the 
act,.he would be held bound by it. 1 [But it has been said that 
if an agent has a special and limited authority to sell his prin¬ 
cipal’s property, and sells it in violation of that authority, it is 
not the duty of the principal to seek the purchaser and notify 
him of his claim; and his mere omission to do so will not ordi¬ 
narily be a ratification of the sale. 2 ] 

[§ 255 a. So, where an agent took a demand for collection, 
and received in payment bills of a bank, the solvency of which 
he did not know, and took the guaranty of the debtor, with 
surety, that the bills were good, and, upon making his conduct 
known to his principal, the latter received the money and guar¬ 
anty, saying he would see what could be done with the money, 
and he kept it two or three months before he ascertained its 
value, when the bills proved to have been worth but twenty 
cents on the dollar, at the time they were received by the 
agent; it was held, in an action of account for the deficiency, 
that the principal had acquiesced, by his conduct, in the doings 
of the agent. 3 ] 

§ 256. Where an agency actually exists, the mere acquies¬ 
cence of the principal may well give rise to the presumption 
of an intentional ratification of the act. 4 The presumption is 
far less strong, and the mere fact of acquiescence may be deemed 
far less cogent, where no such relation of agency exists, at the 
time, between the parties. However, if there are peculiar rela¬ 
tions of a different sort between the parties, such as that of 
father and son, the presumption of a ratification will become 
more vehement, and the duty of disavowal on the part of the 
principal more urgent, when the facts are brought to his 
knowledge. 

§ 257. The Roman law, which upon this subject, seems to 
have proceeded upon the same principles as our law, puts the 


1 1 Liverm. on Agency, 43-47, (edit. 1818) ; Armstrong v. Gilchrist, 2 Johns. 
Cas. 424; Crane v Bodwell, 23 Missis. 507; Abbe v. Rood, 6 McLean, 100. 

* White v. Langdfoti 80 Verm. 599. 

* Pickett v. Pierson, 17 Vermont R. 470. 

4 Courcier v. Ritter, 4 Wash. Cir. R. 549; Amory v. Hamilton, 17 Mass R. 
108; Erick v. Johnson, 6 Mass. R. 193; Fitzsimmons v. Jodin, 21 Vermont, R. 
129; Johnson v. Jones, 4 Barbour, Sup. Ct R. (N. Y.) 869. 
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case of a son, who should borrow money in the absence of his 
father, as if by the authority of the father, and should write to 
him to pay the money to the lender; and it declares, that, if the 
father does not approve of the loan, he ought immediately to 
make known his dissent to the lender, otherwise he will be 
deemed tacitly to have ratified it. 1 A fortiori^ the father will be 
deemed to have ratified the act of borrowing, if he has com¬ 
menced paying the debt. IIoc ampfius ccssabit Scnatus-consul- 
tunii si pater solvere ccepit , quod filiusfamitias mutuum sumpserit, 
quasi ratnm habut rit . 2 

$ In respect to silence, whether it operates as a presump¬ 
tive proof of ratification, may essentially depend upon the par¬ 
ticular relations between the parties, and the habits of business, 
and the usages of trade. In the ordinary course of business 
between merchants and their correspondents, it is understood 
to be the duty of the one party, receiving a letter from the 


1 Dig. Lib. 14, tit. 0, 1. \t>, Pqtliiei, i\in<l. Lib 11, tit. 0, n 6 , 1 Liurm. on 
Apjbncv, IS, 49, (edit. ISIS ) The pa-age is fiom l\iulu-, and is as follows Si 
Filiiisfrfimliris, absent c patro, quasi e\ inandato i )u> pcniniain ac< f perit, tavisset, 
et .id Patrcm literas enn-it, ut earn poeimiam in provineia solveret; debet Pater, 
si actum liln sui improbat, eontinuo testationeni interponerc contiaria* voluntatis. 
Dig. Lib 14, tit. G, 1 16. Pothier adds Ahoqum vuletui taeite ratum liabere. 
Pothier, l\ind. Lib. 14, tit. 6, n. G, n. The t«i>c* (ited in the text, as put in 
the Homan .aw, arose under the Macedonian Decree, (»n tailed,) made to pre¬ 
vent voting neirs from running into extravagance, bv set rt tlv borrowing money 
during tin lives of their fathers, upon a similar poluv to that which governs in 
our law in relation to post-obit bond-. But still thev illustrate the general prin¬ 
ciple. The m <»r relationship between the parties m sm.li eases furnishes a pre¬ 
sumption of appiohatien unlc,s there is a dissent Einerigon, sur Assur. Tom. 2, 
ch. 5, § 6, n. 2, pp. lit, 14ft. Gothodfredus, in his commentary on the text of 
the Digest, says. Literas qm recipit eonjunetionis favore, presumitur probare 
ea omnia, qua* in litoris oompri liensa sunt, nisi eontinuo, sou illico, eontradicat 
Gothodfred. ad Senatus Consul. Maced. Dig. Lib. 11, tit. 6, l. 16. Cujacius 
puts the <ase expiossl) upon the ground of an implied ratification, from the 
silence of the father. Verum, non tain epistola ip&a habetur pro ratihabitione, 
quain taeitus consensus jiatris aecipieutis epistolam missam a filio, qui certc pro 
ratihabitione est. Cujac. ad L. 59, penult tb mandati, (Dig. Lib. 17, tit 1,1. 59, 
§ 5,) Cujacii Opera, Tom. 6, eol. 530, E; Cujac. ad. L. 6 ff. ad. Sen.* Consult 
Maced (Dig. Lib. 14, tit. fi, 1. 10,) Cujac. Opera, Tom. 6, col. £26, E; 1 Emeri- 
gon, Assur. eh. 5, § 6, p. 115; 1 Liverm. on Agency, p. 48, ind notes, (edit. 
1818.) 

8 Pothier, Pand. Lib. 14, tit. 6, n. 6; Dig. Lib. 14, Ut 6, 1. 7, § 18. 
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other, to answer the same within a reasonable time; and if he 
** does not, it is presumed that he admits the propriety of the 
acts of his correspondent, and confirms and adopts them. This 
presumption seems now, in favor of commerce, to be universally 
acted upon. And, therefore, if the principal having received 
information, by a letter from his agent, of his acts, touching the 
business of his principal, does not, within a reasonable time, 
express his dissent to the agent, he is deemed to approve his 
acts, and his silence amounts to a ratification of them. 1 Nor is 
this a principle peculiar to our jurisprudence. It has received 
the sanction of the Roman law ; 2 and has also been fully recog¬ 
nized by modern commercial jurists on the continent of Europe. 8 
Even if no such prior relation of principal and agent has existed 
between tf>e parties, yet, if a party, who has acted for another, 
gives notice thereof to the principal, and the latter makes no 
reply, or no objection, it will, in many cases, afford a presump¬ 
tion, that he ratifies the act. 1 


1 Liverm. on Agencj, pp. 49, 50, 396, (edit. ISIS); Paley on Agency, by 
Lloyd, 31; Prince v. Clarke, 1 Barn, fcc (’resaw. 1S6 ; Bell r. Cunningham, 

3 Peters, R. 09, 81; Cairn eg v. Blcccker, 12 Johns. II. 300; Courcier v. Ritter, 

4 Wash. Cir. R. 049; Yianna v. Barclay, 3 Cowen, II. 281 ; Norris v. Cook, 

1 Curtis, Ct. 464; Brcdin v. Dubarry, 14 Serg. & ltawle, 30; Richmond Manuf. 
Co. o. Starks, i Mason, 296. 8 

2 Ante, § 257, and note. 

3 1 Einerigon, Assur. ch. 5, § 6, p. 145; Straccha, De Assecur. gil, 11, n. 47; 
Casaregis, Disc. 80, n. 63 ; Disc. 102, n. 54 ; Disc. 131, n. 7 ; Disc. 225, n. 64; 
1 Liverm. on Agency, 49, and note, (edit. 1818); Id. 396, and note. 

4 Mr. Livermore seems to doubt this. His language is, (1 Liverm. on Agency, 
p. 50, edit. 1818): “ When the relation of principal and agont docs in fact 
exist, although in the particular transaction the agent has exceeded his author¬ 
ity, an intention to ratify will always be presumed from the silence of tl»c prin¬ 
cipal, who has received a lettlr, informing him what has been done on his 
account. But, where the person doing the business, is a mere volunteer, who 

• has officiously interfered in the affairs of another person, and has effected an 
insurance, or made a purchase for him, without any cblor of authority, I do not 
conceive that the other person is bound to answer a letter from the iotermeddler, 
informing him of the contracts so made in his name, nor that his silence can be 
construed into a ratification. Certainly no case has gone this length, and the 
opinion of the great Cujas is, that this is no ratification.” Hie citation from 
Cojas, above refeared to in § 257, note, is probably that on which the learned 
author relied; and if it is, it does not fully support his own position. Perhaps, 
in the cases of the intermeddling of mere strangers, it would be difficult to find 
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§ SoO./In many cases, also, a ratification will be inferred from 
other collateral circumstances. Thus, if the principal, whose 
goods have been sold without his authority, should sue the pur¬ 
chaser for the debt due therefor, that would amount to a ratifica¬ 
tion of the sale; for the syit would not, upon any other ground, 
be maintainable in that form. 1 So, if a factor .should sell goods 
for a price below his limits, and should send an account of t-ales 
to bin principal, who .should make no objection, but should draw 
for the balance, admitted to bf* due on the account, it would 
amount to a ratification of the sale.- So, if the principal should 
sue the agent for the money received by him upon Mich sale, that 
would also amount to a ratification.’ So, if a hu tor should pur- 


aii} lompliL aulhoiitv fui so hioul a juMtiuii, us tint tin pi.m ipal would, in 
all t ,1 m s, be bound to ,iihwci tin pi is >n. w h<> U"iinn d In In bis ,»iri m. and, if 
lie did not, Ins siK nri should be (nii'tiiud min ,i i itilu ,ilinii . and tin duitnne 
ot the Roman law, as to a Negotioium (Ii'tni.i' nut ivoiabh to it. Rut, on the 
otliei band, it would be difhciill to — , t lutt his smut, ought in no < ase to be 

construed as a r.itifieation Mm 1 l,i\«im on Agent,}. II. 11 (idit. lsl's); 
Anti. ^ 233. 11 the ait )s hiniti tnh done hu the app iti in bi i i fit of tin prin- 
iiji.il, it would be harsh to si\, tbit its bun«_' done bj a strangci dots no* entitle 
bun to the bom lit ot the 'tletueol the prim t|> il. a> a on smnptivi unification, 
wlu*i< be has bad lull uotn i ol tin* ,u t, and bis done no*lnn_ to repudiate it 

• Rab j on Agenc}, bv filmd. 1 22 and note : Id 172. 17,1, \\ ikon i. Roultei, 
2 Mi sju. Smith i\ Hod sou, 1 l. R. 211, Ferguson r. ( amngton. !) Rain. & 
Crcs-w u 1 , Peters r. Rallestier, .» l’n k. 1 *>.>, non , Copt laud r. I lie Mere. 
Ins ( o 0 I*i 1 IUS: Him i. Rood}, 20 N. Hump. R. ill, Dodge e. Rambert, 
2 Ros\v. f»70. 

8 Riebnioud Manuf. I’d. r. Starks, I Mason, R. 21}t!. 

3 Rale} on Vgeii(},b} fi!o}d, 172, 1711. Wilson r. J’oulli r. 2 Str. bat); Rolleu 
v. I fide, l Atk. 12H • Smith i* Hudson, 4 T. If 211, IIomI i Rack, 7 Hast, R. 
lki, 10(5. Ziuo <•. Venlelle, !• fiouis. K. .'»1 Rut see Iluntei <•. Rrinsop,* 10 East, 
U. 37H, 11114 ; Re nemo re r. 1’. Mates, 3 J)all. R. 3o7 , Kelle} r Munson, 7 Mass. 
313; Woodward v Snvd.un, 11 Oluo R. 3(>3. In R< t^rs r. BallcsUer, 3 Rick. 11. 
4 lki, a 03,1 lie t’ouit held, tin. t the mere bringing ot a suit in assumpsit, bv the 
assignees, muter a lull of lading, lot the proceeds ot a eaigo wiongfulty hold*by 
tlie ma ter to iroditois of tin* assignor, wtio had deducted their debt tlierefrom, 
lor which Mini the suit was brought against the creditors, but which suit was dts- 
continmij befoie a 1ii.il, and trover brought for the goods against the creditors, 
was not an allirmanrc of the sale; il appVarmg, that, before the suit in assumpsit 
was In ought, the assignees had written to the creditors, saying, that the whole 
cargo belonged to them, and that the money was paid wrongful y, niul claiming 
to have it repaid. The assignees, therefore, had full knowledge of all the facts; 
but seem to have brought the action of assumpsit under a mistake of the law. 
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chase goods contrary to his orders ; and the principal should, by 
letter, refuse to accept the contract; but yet, having received the 
goods, he should afterwards sell them, not on his factor’s account, 
but on his own account; that would amount to a ratification of 
the purchase. 1 [And if the act of one professing to be authorized 

Perhaps it may be thought, that the doctrine of this case, upon this point, may 
require further consideration, since the action of assumpsit maybe treated as a 
waiver of the tort. Bat then, upon the authority of Hunter v. Prinsep, 10 East, 
R. 378, 394, ought it so to be treated ? 

1 Cornwall v. Wilson, 1 Yes. 509 ; 1 Liverm. on Agency, 395, 39G, (edit. 1818); 
Paley on Agency, by Lloyd, 28, 29, 31. The case of Hunter v. Prinsep, 10 East, 
R. 378, 394, seems to present an apparent exception to the rule, although it may 
be distinguished from the other ca^cs. There, the master of a ship, which was 
wrecked in a foreign port, sold the cargo, and remitted the proceeds to the own¬ 
ers of the ship; and the owner of the cargo^brought an action for money had and 
received to his use. It was contended, that, by this form of action, the plaintiff 
had affirmed the master’s act in selling the goods; and that, consequently, the 
owners of the ship had a right to retain for the freight, pro ruta ; for the sale so 
affirmed had dispensed with flu- prosecution of the voyage. But it was held, that 
the plaintiff might recover without any deduction for freight: and that the only 
effect of this form of action was to waive any complaint, with a view to damages, 
of the tortious act, by whieli the goods were converted into money; and to con¬ 
fine the plaintiff’s right to recover the net proceeds of the sale. On that occa¬ 
sion, Lord Ellenborough said : “ The fallacy of the argument, on the part of the 
defendants, appears to us to consist in attributing more effect to the mere form of 
this action, than really belongs to it. In bringing an action for money bad and 
received, instead of trover, the plaintiff does no more than waive any complaint, 
with a view to damages, of the tortious act, by which the goods were contorted 
into money; and takes to the net proceeds of the sale, as the value of the goods; 
subject, of course, to all the consequences of considering the demand in question 
as a debt, and, amongst others, to that of the defendants having a right of set-off, 
if they should happen to have any counter demand against the plaintiff." See 
also Taylor v. Plumer, 3 M. & Selw. 5C2, 579, 580, where the doctrine is estab¬ 
lished, that the owner is entitled to pursue his property, in whosever hands he 
may find it, and into whatever other form it may have been converted. Upon 
thia ground the action in blunter v. Prinsep, 10 East, 11. 378, was maintainable, 
although the goods had been illegally converted into money, as the money was 
the money of the plaintiff. Whether the doctrine in these eases is reconcilable 
with the decision in Wilson v. Poulter, 2 Str. 859, and Bollon v. Hyde, 1 Atk. 
128, may admit of some doubt; for in each of these cases, the property, (pr which 
the assignecs,sued, was their own, according to the principles established in Tay* 
lor v. Plumer, 3 M. & Selw. 562 ; and, consequently, they might sue for it in the 
very form which they adopted, without confirming the conversion. See post, 

§ 389; Paley on Agency, by Lloyd, 173, 174, and notes, ibid.; Jackson v. Clarke, 

1 Y. & Jerv. 216; Peters v. Ballestier, 3 Pick. 495, 505, 506; Fenemore v. U. 



LIABILITIES TO THIRD PERSONS. 


291 


CH. X.] 

as agent of a corporation, in the sale or mortgage of property, be 
such as will admit of a ratification without any formal instru¬ 
ment or express vote, and the- consideration come to the use of 
the corporation, and is retained, that will be evidence of a ratifi¬ 
cation. 1 ] 

§ 260. In many cases, also, a ratification will be inferred from 
the mere habits of dealing between the jxirties, even where the 
course of dealing between them may not amount to satisfactory 
jjroof of an original authority.- Thus, if a broker has been ac¬ 
customed in some instances to settle losses cm policies for his 
principal in a particular manner, without any objection being 
made, or with the subsequent acquiescence of his principal, and 
he should afterwards settle other policies in the same manner, to 
which no objection should be made Within a rea.^onable time, a 
presumption would arise of an implied ratification, even though 
the principal might, in some other cases, have’expressed a disap¬ 
probation of that mode of settlement/ 3 


CHAPTER X. 

LIABILITIES OF AGENTS TO THIRD PERSONS, ON CONTRACTS. 

* 

§ 261. t.i/r us, in the next place, proceed to tin* consideration 
of the lial ilitics of agents to third persons. This may be either 
on contracts, or on torts. And first, on contracts. In general, 
when a man is known to be acting and contracting merely as 
the agent ol another, who is also known as the principal, his 
acts and contracts, if he possesses fiiU^authority for the purpose, 
will be deemed the uels and contracts of the principal only, and 
will involve no personal responsibility on the part of the agent. 


States, 3 Dali. It. 357; Vernon v. 1 bin key, 2 Term It. 113, 121; Kelley Jb. Mun¬ 
son, 7 Mass. K. 31.9; Wiliinks r. Hollingsworth, 6 Wheat. li. 240; 2 Smith’s 
Leading Cases, 81, and note, (2d edit.) 

1 Despatch Line of Packets c. He.llamy Manuf. Co. 12 X. Iiauap. R. 237. 

9 Ante, § 95. 

3 See 1'alcy on Agency, by Lloyd, 280-282. 
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* unless the other circumstances of the case lead to the conclusion, 
that he has either expressly or impliedly incurred, or intended to 
1 incur, such personal responsibility. 1 If a different rule were to 
prevail, it would greatly embarrass all the transactions of parties, 
and especially those of a commercial nature through the instru-^ 
mentality of agents; since the latter could never escape a per¬ 
sonal responsibility, in the execution of a mere authority, by any 
precautions whatsoever. This was one of the embarrassments 
growing out of the strict rule of the Roman civil* law, whereby 
acts done, and contracts made, through the instrumentality of 
agents, did not, ordinarily, bind the principals, ex directo , to each 
other, so as to create mutual obligations and rights of action by 
and between them. 2 The remedy was limited to the immediate 


1 3 Cliitty on Coinrn. ami Manuf. 211, 212 ; Post, § 263 ; Paley on Agency, by 
Lloyd, 368, 369; Paterson r. Gamlesequi, 15 Last, 62; Ex parte Hartop, 12 
Yes. 352 ; Owen v. Goocli, 2 Esp. R. 567: Mauri v. Hcfleman, 13 Johns. R. 58, 
77; Smith on Mere. Law, 78, 79 ; Johnson /■. Ogilby, 3 P. Will. 277; 2 Kent, 
Comm. Leet. 41, pp. 629, 630, (3d»edit.): liathbone v. Budlonjr, 15 Johns. R. 1; 
Meyer v. Barker, 6 Binn. 234 ; Waring v. Cox, 1 Miller, Louis. R. 198; Thorn- 

* son i). Davenport, 9 Barn. & Cress w. 78. See also Mr. Smith's able note to this 
case, in his Leading Cases, Vol. 2, p. 222-227; Thomas’s m’or v. Eilwards, 2 
Mees. & Welsh. 2L5; Haight v. Solder, 30 Barbour, 224 ; Krurttbliaar U Lude- 
ling, 3 Miller, Louis. R. 642; La Fargo v. Ripley, 16 Martin, R. 308 ; Zacliarie 
t>. Nash, 13 Louis. R. 21; Smith on Merc. Law, p. 140, (3d edit. 1843); Camp¬ 
bell v. Baker, 2 Watts, R. 83. Mr. Chancellor Kent, in his learned Commenta¬ 
ries, uses the following language : “ It is a general ride, standing on strong foun¬ 
dations, and pervading every system of jurisprudence, that, where an agent is 
duly constituted, and names his principal, and contracts in his name, the princi¬ 
pal is responsible, and not the agent.” 2 Kent, Comm. Leet. 41, pp. 629, 630, 
(4th edit.); Ante, § 154, 155 ; Post, § 263-270. 

2 Ante, § 163 ; Post, §§ 271,425,426. Mr. Livermore has remarked, 2 Li verm, 
on Agency, pp. 253, 254 (edit. 1818), upon this peculiarity of the Roman tyw. 
He says: “ The Roman lawyers made a distinction between a promise, made in 
the name of a third person, that such third person should do a particular act, and 
an engagement to procure him to do it. In the first ease they held, that the agent 
was not bound; in the last, that he was. It is a principle of the Roman law, that 
nosperson can stipulate, or promisl, except for himself. If, therefore, John bad 
promised Peter, that Paul should give him a sum of money, or do for him any 
^particular act, .peifche.r John nor Paul would, by that law, have incurred any obli¬ 
gation. But, if the promise had been, to procure Paul to give the money, or to 
.do tile act, this would have been a valid undertaking on the part of John, which 
would have made him responsible to Peter. In the first case, it is said, that it 
does not appear to have been the intention of the • party, who made the promise, 
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parties to the act, or contract. The agent (and not his principal) 
had a direct remedy against the person, with whom he acted, or 
contracted; aijd the latter had a direct remedy, upon the same 
act, or contract, against the agent personally, and against him 

to bind himself; that there is no consent from him to give, or to do; or if there 
were, that he has not expressed it; and, therefore, there can be no obligation. 

From the nature of the act to lie done, howeter, the presumption was often ad¬ 
mitted, that the person promising did not promise simply lor another, but that he 
had engaged himselt for the performance, although not so expressed; as, if a per¬ 
son promised, that another would be his surety; or if, the agent’s authority being 
doubted, he promised, that his principal should ratify h\< act. Vinnius says, that 
in Hollaud, and in most parts of Europe, lie, who promises for the performance of 
another, is understood to engage himself for that performance." The texts of the 
Roman law', which he cites, are as follows: “ Si quip aiimn daturum facturunite quid 
.promiscrit, non obligabitur; veluti, si spomlcat Titium quinquo aureos daturum. 

Quod si, cfTccfurum so, ut Titius darct. spoponderit, obligatur. Inst. Lib. 8, tit. 

20, § 3. Itaque alius, pro alio, promittens daturum faeturumve etim, non obli¬ 
gatur; nam de so qucmque prmnitlere oportet. D. Lib. 45, tit. 1, 1. 83, Introd. 

Nemo autem alienum factum promiilcndo obligatur. D. Lib. 45, tit. 1, 1. 38, 

Introd. Sicut reus principalis non alias, t|uam si de sua persona promitbit, obli¬ 
gatur: Ita fidejussores non alia- tenentnr, quam si se quid daluros vel fucturos 
prouiittant. Nani rctim principnlcm daturum vel facturuui illiquid Lustra promit- 
tunt; quia factum alienum imitiliter promittitur. D. Lib. 4(5, tit. 1, 1. 65.’’ 

“ Quotiens quis aliuiu si>ti promil lit, nee adjiut pienam, (putu, vel seiwum smmi, 
vel houiinem liberum,) qmvritur, an coimmltatur stipulatio V El Celsus ait, etsi 
non est huie sfipulalioni additum, nisi stcicrit. pienam dari; in id, quanti interest 
sisti, eontineri. Et yermn est, quod CeUus ait: nam qui ahum sisti promittit, hoc 
promittit, i se acturum, ut slot. I). 40, tit. 1,1. 81. Et vide 1). Lib. 13. tit. 5, 
i. 14, § 2, e. D. Lib. 45, tit. 1, 1. 88.” The language of the Code on tins very 
point is very direet; Cerlissinium enim, est, ex alterius contractu heminetu obli- 
gari. Cod. Lib. 4, tit. 12, 1. 3? Vinnius, in Ins commentary on the passage, in 3 
Instit. Lib. 3, .it. 20, § 8, n. 1, states tin; reasoning, on which the distinction is 
founded, in the following words: “ Qui alium daturum aut facturuui promittit, rieque 
ipse obligator, neque alium obligate Cur alium non obliget, ratio nianifesta est, 
quia nemo ex contractu alterius obligari potest, 1. 3, C. ne ux. pro mar. Cur ipse 
non obligetur, du:e causa 1 sunt: una, quia non consentit, ut det aut faeiat: altera, 
quia, etsi proponamus, eum dare aut facere voile, tamen verbis id non promittit; 
quorum utrumque per se solum ex rcgnlis edtnmunibus stipulationum satis est ad 
impediendam verborflm obligationem. l>e se igitur quetuque promiuere opor¬ 
tet, si eum obligari volumus. D. 1. inter. 83, in pr. de verb. obi. Sed an non 
saltern hactenus eutn, qui alium daturum aut fueturum promisit, obligari dieimus, 
ut curare debeat, ut ille alius det, aut faeiat ? Dieendum est, ne hactenus quidern 
eum obligari; alioqui stipulatio lnee non esset inutilis; sed fat.turn alienum utili- 
tur promitteretur, coatra quaiu in universum defmit Ilermogeu. L. sieut 66, de ^ 
fidejuss. & Ulpian. 1. stipulatio, 38, in pr. de verb, obi.” * 

25* 
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only. 1 It was to cure this defect in the administration of justice 
in commercial transactions, that the Praetor interfered, and, in 
the case of shopkeepers, and owners and employers of ships, o& 
other persons engaged in trade, made them (as we have seen) 
directly liable for the acts done, and for the contracts made by 
the clerks, ship-masters, and other agents, (called Institores,) 
employed by them, within the scope of their ordinary business. 2 
However, in cases where the principal was so bound, the agent, 
acting as lnstitor, was not, ordinarily, deemed to be personally 
bound, when he openly acted in the name of his principal, and 
not in his own. 3 


1 Ante, § 163; 1 Stair, Instit. by Brodio, B. 1, tit. 12, §§ 16, 86; Ersk. Inst. 
B. 3, tit. 3, §§ 43, 46 ; 2 Li verm, on Agency, eh. 11, pp. 353, 354 (edit. 1818). 
The only remedy, by the agent, in sueh eases, was against his principal, to com¬ 
pel him to a personal and strict performance of what the agent, in his behalf, had 
undertaken should ho done. See 1 Domat, B. 1, tit. 15, § 2, art. 1, § C; Id. § 1, 
art. 11; Id. tit. 17, § 2, art. 1. 

2 Ante, §§ 8, 88, 128; 1 Doniat, B. 1. tit. 16, § 3, art. 1-3 : Dig. Lib. 14, tit 3, 

1. 1 ; Pothier, Panil. Lib. 14, fit. 1, n. 9, 10, 17. 18 ; Id. tit. 3, n. 1-4 ; Dig. Lib. 
14, tit 3, 1. 1, 3, 4; Ersk. Inst. B. 3, tit. 3, 43, 46 ; 1 Stair, InSt. B. 1, fit 12, 

§§ 16, 18, 19. The language of the Digest on this subject is: A'kjuum Praetori 
visum est, sieut com moil a sentimus ex actu Instiloruin, ita etiam obligari nos ex, 
contraetibus ipsorum, et convcniri. Dig. Lib. 14. tit. 3. 1. 1 ; Pothier, Pand. Lib. 
14, tit. 3, n. 1 ; Id. tit. 1, n. 1, 2. In these ca^cs, although the l’ra*tor gave an 
action against the principal, in fa\or of third persons dealing with his agent, in- 
stitor, or shipmaster, yet his edict did not give a reciprocal action by the prin¬ 
cipal against sueh third person, and the remedy was doubted. Dig. Lib. 14, tit. 
1,1. 1, $ 18; Id. tit. 3,1. 1; Pothier, Pand. Lib. I t, tit. 1, n. 18; Id. tit. 3, n. 4, 
and Pothier’s note, (3.) who suggests that the equity is reciprocal. 

3 1 Domat, B. 1, tit. 16, 3, art. 8 ; Dig. Lib. M, tit. 3, I. 20; Pothier, Pand. 

Lib. 14, tit. 1, n. 9, 10, 17, 18; Id. tit. 3, n. 2; Ersk. Inst. B. 8, tit. 8, § 46; 
Pothier on Oblig. n. 74, 447-449 ; 1 Emerigon, Assur. ch. 5, § 8, pp. 137, 138. 
The ease put in the Digest is that of a banker, whose agent wrote a letter, as 
agent of bis principal, informing another person of a sum of money put to*his 
credit;.for which it was held, that the agent was not personally responsible 
therefor.* Lucius Titius mensse nummulariu*, quam excrcebat, habuit libertum 
proposition. Ts Caio Seio eavit is hire verba. “ OetaVius Terminalis, rem agens 
Octavii Felieis, Domitio Feliei, Salutem. Iiabes penes* mensam patron! mci 
denarios mille, quo* denarios vobis numerare debebo pridie kalendas Maias.” 
Qusesitum est, Lneio Titio defuncto sine h teredo, Imuis ejus venditis, an ex epis- 
tola jure conveniri Terminalis possit V Respondit, nec jure his verbis obligatum, 
nec sequitatem eonvenundi eum superesse; quum id Tnstitoris officio, ad fideftt 
mensse protestandam, set ipsisset. Dig. Lib. 14, tit. 3,1.20; Pothier, Pand. Lib. 14, 

#tit 8, n. 2 ; 2 Etperigon, Assur. ch. 4, § 12, pp. 465, 466 ; Ersk. Inst. B. 8, tit. 8, 
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§ 262. The rule of our law, which ordinarily jexempts agents 
who are acting within the scope of their authority, from all lia¬ 
bility, is certainly founded in general convenience and sound 
policy. 1 And it has, accordingly, been generally adopted by the 
modern commercial nations of Europe. 2 But our law does not, 
any more than the law of those nations, exempt the agent from 
personal responsibility, where he chooses, by his own act or con¬ 
tract, voluntarily to incur it, or where, from his own conduct, 
or the form of the act or contract, it is necessarily irnnlicd, or 
created, by operation of law. 3 Perhaps, after all, the Roman law 
did not, in this respect, differ so essentially in principle from ours, 
as at first view it would seem to dilfer. That law held the agent 
(as we have seen) 4 to be personally liable, in eases where he was 
the sole immediate party to the contract; but if he was named 
and acted solely as agent for a known principal, he was ordina¬ 
rily exempted from liability/’ The principal dill’erenee between 


§46; 1 Pomat. B. 1 . tit. 1G, § 3. art. 8; 2 Liverm. on ■Niriwy, eh. 11. p. 24 7, 
and note. And again it i» son!. Item: m procuratori <uo mutuum pecuuiam 
dedcro tui contemplatione, ut ereditorem tusmi. v< 1 pignu® tmim iiberot , ad versus 
te nogotiorum gestorum habebo actionem ; ad\oi> n< eum. nuu quo contraxi, 
nullam. Pig. Lib. 3, tit. j, 1. 6. § I ; Pothicr. I’and. Lib. 3, pt. 5, n. 4. * 

1 2 Kent, Comm. Lect. 41. pp. 029, t)3<». ( nh edit.) 

9 1 Stair, Inst, by Brodic. B. 1, tit. 12. 10. IS, 1!*: Er>k. Inst. It. 3, tit. 3, 

§§ 45,46; 1 Pomat, B. l,,tit. 1(5, £ 3, ait. S; I’otliier oh Oblig. n. 74, 447-443; 

1 Pomat, It. 1. tit. 16, § 3, art. 8; 1 F.merigon, A-mii\ eh. 3. pp. 137, 138; 

2 Emerign.., Assnr. eh. 4, § 12, p. 4G;>; Luthier, Truite *le A—ur. n. 90. Emer- 
jgon lays -town (2 Emerigon, As»ur. eh. 4. i; 12, p. 4 65) the'general rule, in 
these words: Kn regie gdneralc. It* commissionaire, qui proinef, <pii stipule, qui 
agit on sa qunlite de propose, *ne s’oblige ;>a< en son nom projire. 11 est simple 
ministre ot e.\(?cuteur. 11 est tono a rien do plus qu a exhiber son mandat. 
Mais It* eouunissionnaire, qiti eontraete en son nom, s’oblige sans distinction vis-a¬ 
via da tiers y.voc qui il eontraete, paree (pi'on ignore saqualite, et qu'il est cense 
plutdt agir pour soi, que pour autrui. l’otius men nomine, quant pro alio. Post, 


§ 271. 

3 Pothicr on Oblig. n. 74,447, 448; Paley on Agency, by Lloyd. 368, 369; 
Ante, § 261 ; Post, § 263-270. 

4 Ante, § 261 and note; Pig. Lib. 14, tit, 3,1. 20; Pothicr, Paml. Lib. 14, tit. 
3, n. 2; 1 Dojjiat, B. 1, tit. 1C, § 3, art. 8; Pothicr on Oblig. n. 74, 447,^48 ; 2 
Liverm. on Agency, 248, 249, note, (edit. 181 S.) 

® Pomat has laid down the doctrine in the following terms i ‘‘Factors and 
agents, who treat only in this quality, (i. e. as agents,) are not bound in their own 
names by the engagements which they contract on account of the business wlncli 
is intrusted to them, and in the name of their masters.” 1 Pomat, B. 1, tit. 16, 
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our law and the Roman law seems to have beqn, that ordinarily* 
and independently of the Prcetor’s Edict, the agent could con¬ 
tract only in his own name, and hot in that of his principal, and 
the latter was not directly bound thereby. 1 

§ 263. In regard to the liability of agents to third persons, it 
may, then, be laid down as a general rule, subject to tlie excep¬ 
tions hereafter stated; (1) That, when an agent executes a deed, 
or other instrument, in the name of his principal, he is not 
personally bound thereby; (2) That when he makes an oral or 
verbal contract, as agent for another, and at the same time 
he names his principal, he is not personally bound thereby; 2 
(3) And as a corollary from the preceding propositions, or, 
rather, as a ^generalization ol> them, that, when, in making a 
contract, no credit is given to himself, as agent, but credit is 
exclusivefy given to his principal, he is not personally liable 
thereon. 3 Indeed, in most cases of purchases, and sales, and 


§ 3, art. 8, by Stralian. See also 1 Emerigon, Assur. cb. 5, § 3, p. 137-139, who 
lays down the same rule as that in the text, that the agent is not personally bound, 
where he contracts in the? name of his principal, llis language is, (as we have 
seeif,) that, by the general rule, the agent, (1c comuiissionnaire,) who acts in thi* 
quality, is not held in his own proper njtmc. Ante, § 262, note. It is also a rule, 
that he who acts on account of a friend, or for a person to be named, is not bound 
personally, and acquires Nothing for himself, when he names the person for. whom 
he has acted, or whom he has pointed out. This designation (nomination) has a 
retroactive effect to the time of the contract, which (s considered as if it had been 
made by tlie person named. lie admits, however, that in cases of insurance, 
usage has overborne the theory, and made the agent personally liable. But in 
such cases the agent for the insurance, although he contracts on account of an¬ 
other, becomes himself a party to the contract. Ibid. Our law on this very point 
conforms to the usage stated by Emerigon; and the like doctrine is supported by 
Valin and Pothier. 2 Valin, Comm. Liv. 3, tit. 6, art. 3, pp. 38, 84; Potbier, 
Assur. n. 96; 2 Emerigon, Assur. ch. 4, § 12, pp. 465, 467. 

1 2 Valin, Comm. Liv. 3, tit. 6, art. 3, pp. 33, 34; Pothier, Assur. n. 96; 
2 Emerigon, Assur. ch. 4, § 12, pp. 465, 4C7. 

2 [But see Lord Campbell, C. J., in Parker v. Winlow, 7 El. & BI. 946, 'that 
the qualification of Lord Erskine was that the agent must name his principal, 
** as the person to be responsible.”] 

9 Paley on Agency, by Lloyd, 368, 369 ; Goodbaylie’s case, Dyer, R. 230, b. 
Marg.; Owen v. Go#'h, 2 Esp. It. 567 ; 3 Li verm, on Agency, ch. 11, pp. 245, 
246, (edit. 1818); 3 Chi tty on Comm, and Manuf. 211, 212; Meyer v. Barkef, 
6 Bina. 234; Johnson v. OgJlby, 3 P. Will. 277; Dubois v. Delaware & Hudson 
Canal Co. 4 Wqpd. R. 285; 4 Kent, Comm. Lect. 41, pp. 631, 632, (4th edit.); 
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contracts for labor -and services, through Ihe instrumentality 
bf (t an agent, the‘great, question is, to whom credit is given, 
whether t® the principal alone, or to the agent alone, or to 
both. 1 

§ 264. Let us proceed, then, to the important inquiry, in what 
cases an agent is personally responsible to third persons for acts 
done, or for contracts made with them, in the name, or on behalf 
of his principal. And, in the first place, it may be seated, that, 
wherever a party undertakes to do any act, ns the agent of an¬ 
other, if lie does not posse>s any authority from the principal 
therefor, or if he exceeds the authority delegated to him, he will 
[in some form of action] be pei^onally responsible therefor to 
the person, with whom he i.> dealing for or on account of his 
principal, 2 [both for the amount of the contract, and for the costs 


Hall r. Iluutooii, 17 Vermont 11. 214 : Cub in r. Holbrook, 2 Comstock. Appeal 
Cases, (X. Y.) 126. In Ex parte Hartop, 1 *' Ytr. 052, Luo I Chancellor Er>kinc 
said: “Xo rule of la'V is better a.-eertaiued, ur stand- upon a .-trouper founda¬ 
tion, than this; that where an agent names his principal. ti e principal is i\ sponsi¬ 
ble, not the agent, lint, fur the application of that rule, the agent must name 
his principal, as the person to he re-potidblc. In the common ease of an uphol-’ 
Blerer, employed to furnish a house ; dealing him-clf in only one branch of busi¬ 
ness, he applies toother persons to furnish tlio-c article- in winch lie does not 
deal. Those persons know the house is mine. That i- expre—ly stated to them. 
Hut it does not follow, that I. though the per-on to have the enjoyment of the 
articles furnished, am responsible. Suppose another ease. A person instructs 
an attorn y to bring an action, who employs his own stationer, generally em¬ 
ployed by min. The client has nothing to do with the stationer, if the attorney 
becomes insolvent. The client pays the attorney. The stationer, therefore, has 
no remedy against the client.” I’pon a similar ground, where goods were con¬ 
signed to A. B. for the London (ins (Company, or his assign-, lu* or they paying 
freight, and tti« goods were delivered to A. H.. it wa< held, that he was not Kable 
for the freight. Amos t\ Temperlcy', 8 Mces. & Welsh. 7!)S, 805. See the Eng¬ 
lish .Jurist, March 11, 184a, p. 75. See Post, §§ "274, 305. See also 2 Liverra. 
on Agency, eh. 11, p. ‘247, note. (edit. ISIS.) 

• Paley on Agency, by Lloyd. 367, 370 ; (Iraham v. Stamper, 2 Vcrn. 146; 
Po^ §§ 266-270, 27ft; 2 Kent, Comm. Loot. 41,j>p. 632, 633, (4th edit.) 

9 Paley on Agency, by Lloyd, 386, 3S7 ; Polhill r. Walter, 3 Barn. & Adolph. 
113; Parrott v. Wells, 2 Vern. 11. 127; Bavley oil Bills, eh. 2, § 7, (5th edit.) ; 
3 Chitty on Comm, and Mannf. 212: 2 Liverm. on Agency, 255, 256, (edit. 
1818); Sumner »?. Williams, 8 Mass. It. 1 78; Bowen v. Morris, 2 Taunt. 385, 
8|J6; East India Co. v. Hensley, 1 Esp. It. 112; Smith on Mere. Law, 79, 80, 
(2d edit.); 2 Kent, Comtu. Leet. 41, p. 629-632, (4th edit.): Johnson t>. Ogilby, 
8 P. Will. 278, 279; Meech r. Smith, 7 Wend. K. 315; Dusenbury v. Ellis, 
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incurred, if any, by the other party in a fruitless suit against the 
Bupposed principal. 1 ] There can be no doubt, that this is, and 
ought -to be, the rule of law in the case of a fraudulent repre¬ 
sentation made by the agent, that he has due authority to act 
for the principal; for it is an intentional deceit. The same rule 
may justly apply, where the agent has no such authority, and he 
knows it, and he nevertheless undertakes to act for the principal, 
although he intends no fraud . 2 But another case may be put, 
which may seem to admit of more doubt; and that is, wher§ 
the party undertakes to act, as. an agent, for the principal, bond 
fide, believing that he has due authority; but, in point of fact, 
he has no authority, and, therefore, he acts under an innocent 
mistake. In this' last case, however, the agent is held by law 
to be equally as responsible, as he is in the two former cases, 
althoughiie is guilty of no intentional fraud or moral turpitude . 3 
This whole doctrine proceeds upon a plain principle of justice; 
for every person, so acting for another, by a natural,# not by a 
necessary, implication, holds himself out, as having competent 
authority to dc the act; and he thereby draws the other party 
into a reciprocal engagement. In short, the signature of the 
agent amounts .to an affirmation, that he has authority to do the 
particular act; or, at all events, that he bond fide believes himself 
to have that authority . 4 If he has no such authority, and acts 

8 John. Cas. 70; per Lord Holt, in Holt's Rep. 309. See Woodcs v. Dennett, 

9 N. Hainp. R. 55-, doj^s v. Downman, 4 Adolph. & Ell. N. S. 237,note; Down- 
man v. Jones, 9 Jurist, p. 454-458, (1845) ; Palmer v. Stephens, 1 Denio, R. 471; 
Pitman v. Kintner, 5 Blackford, R. 250. 

I [Randell v. Trimen, 38 Eng. Law & Eq. R. 276; 18 Com. Bench R. 786. 
And see Collen v. Wright, 8 El. & Bl. 648.] * * 

8 Downman r. Jones, 9 Jurist, p. 454-458, (1845.) 

3 Randell v. Trimen, 37 Eng. Law & Eq. R. 280; 18 Com. B. 786; Smout t. 
Ilbery, 10 Mees. & Welsh. 1, 9,10. See Downman v. Jones, 9 Jurist, p. 454-458, 

if (1845.) 

4 Post, § 265; Layng v. Stewart, 1 Watts & Serg. R. 222 ; Polhill v. Wqjter, 
8 Barn. & Adolph. 114; Long v. Colburn, 11 Mass. R. 97 ; Dusenbury v. Ellis, 
8 John. Cas. 70; Ballou t>. Talbot, 16 Mass. R. 461; Meech v. Smith, 7 Wend. 
R. 315 ; Feeter v. Heath, 11 Wend. R. 477; Paley on Agency, by Lloyd, 886, 
887. There is no doubt of the personal liability of the agent in all cases, where 
he falsely affirms, that lie has authority; as he does, when he signs the instru¬ 
ment, as agent of his principal, and knows that he has no withority. But, another 
question (as we see by the text) has been made, whether he is liable, when he 
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bond fide , still he does a wrong to the other party; and if that 
. wrong produces an injury to the latter, owing to his confidence 
in the truth of an express or implied assertion of authority by 
the agent, it is perfectly just, that h*e, who makes such an asser¬ 
tion, should be personally responsible for the consequences, rather 
than that the injury should be borne by .the other party, who has 
been misled by it. 1 Indeed, it is a plain principle of equity, as 
well as of law, that where one of two innocent persons must 
suffer a loss, he ought to bear it, who has been the sole means 
of producing it, by inducing the other to place a false confi¬ 
dence in his acts, and to repose upon the truth of his state¬ 
ments. 2 

§ 264 a. But although an agent, who undertakes to act for a 
principal without authority, or exceeds his authority, is responsi¬ 
ble [in some way] to the other contracting'party therefor; yet it 
may sometimes, under such circumstances, become a nice ques- 

supposes that he has authority, and he has none ; as. for example, where he mis¬ 
construes the instrument, conferring authority on him ; or. where the instrument, 
conferring the authority, turns out to be a forgery, ami he supposed, it to be gen¬ 
uine. Jn Polhill v. Walter, 3 Barn. & Adolph. Ill, Lord Tenterdcn, in deliver¬ 
ing the opinion of the Court, seems to have thought, that the right of action was 
founded solely upon there being an atlirmation of authority, when the party 
knew it to be false ; and that, therefore, if the party acted under the authority 
of a forged instrument, supposing it to be genuine, he would not be responsible. 
But, there is great reason to doubt this doctrine ; for, if a person represents him¬ 
self as Inking authority to do an act when he has not, and the other side is drawn 
into a contract with hint, and the contract becomes void for want such au¬ 
thority, the damage is the same to the party who confided in such representation, 
whether the party making it, acted with a knowledge of its falsity or not. In 
short, he undertakes for the truth of his representation. No such distinction 
was relied *on «in Dusenbury v. Bllis, 3 John. Cas, 70; Boss iter v. Rossiter, 8 
Wend. R. 494 ; Ballou v. Talbot, 16 Mass. 11. 461 ; in all which cases the note 
was signed, or indorsed, without authority from the principal. The Court there 
put the liability of the agent upon the general ground, that he acted without 
authority. The distinction of Lord Tentterden is now entirely overthrown in 
the recent case of Smout v. Ilbery, 10 Mees. & Welsh. 1,-9, 10. See also the 
very able note of Mr. Smith, to the ease of Thomson v. Davenport, 9 Bam. & 
Cressw. 78, in his “Leading Cases,” Vol. 2, p. 222-227; Post, § 265 a, note. 
As to what wonld be the effect of a subsequent ratification by the principal, and 
whether it would take away any right of action against the agent, sec ante, §*244, 
and note. 

1 Smout v. Ubery, 10 Mees. & Welsb. 1, 9, 10 ; Post, § 265 a. 

9 Ante, § 56. See Campbell t>. Hillman, 15 B. Monroe, 515. 
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# oi contracts made by him as agent, and in the 

Ofitake’ of His principal, in what manner the remedy is to be 
iJfkgftttfagainst him, whether by an action ex directo against him 
jxjixMi the contract itself or by a special action on the case, for 
4;he wrong done thereby to the other ‘contracting party. It seems 
clear, that in no case can an agent be sued on the very instru- 
, ment itself, as a contracting party, unless there are ’apt words 
therein, so to charge him. .Thus, if a person, acting as agent for 
another, should without authority, or exceeding his authority, 
make and execute a deed m the name of his principal, apd not 
in his own name, the agent would not be liable thereon, although 
it would not bind the principal. 1 But, suppose there are apt 


1 Stetson i>. Patten, 2 Greenl. E. 358; Post, 274 a, 277, 278; Ante, § 49, 
note; Wella v. Evans, 20 Wernl. It. 251 ; Ante, § 49, note. [See Abbey v. 
Chase, 6 Cush. 54, where the defendant signed his name as agent to a sealed 
instrument, the body of the covenant being in the name of the principal “ by 
their agent, &c.,” Metcalf, J. said : “ It does not appear whether the de¬ 
fendant had author'd) to bind the Hadley Falls Company, by deed or other¬ 
wise. Hut in the view which we take of the case, that question is immaterial. 
“We deem it very manifest, on inspection of the instrument in suit, that it was 
the intention of the defendant to bind the company and not to bind himself; and 
that the plaintiff must have so understood the contract. And if this had been 
a simple con tract, executed by an authorized agent, the law would have given 
effect to that intention. The company, and not the defendant, would have been 
bound. The authorities on this point are numerous and decisive. Northampton 
Bank v. Pepoon, 11 Mass. 292; Andrews v. Estes, 2 Kairf. 270; New England 
Ins. Co. t?. jDeWolf, 8 Pick. 56; Rice v. Gove, 22 Pick. 161; Bavley on Bills, 
(2d Am. ed.) 72, 73. But when a sealed instrument is executed by an agent 
or attorney, for the principal, the strict technical rule of the common law, which 
ha$.never been relaxed in England or in this commonwealth, requires that it be 
executed in the name of the principal, in order to make it his deed. ^Brinley i>. 
Mann, 2 Cush. 337. In such cases, says Story, J., ‘ the law looks not to the in- 
,tent alone, but to the fact, whether that intent has been executed in such a man¬ 
ner as to possess a legal validity.’ 5 Peters, 350. See also Locke v. Alexander, 
,, 1 Hawks, 416. The plaintiff’s counsel, in applying this strict rule to the instru¬ 
ment in suit, contends that it does not bind the Iladley Falls Company, and that, 
as the defendant has not bound the company, lie has bound himself. But in de¬ 
ciding whether the defendant ,has or has not bound himself, we need not decide 
whether he has or has not bound the company. 4For it does not necessarily 
. fdllow, that a contract, made by an authorized ^igent, which does not bind the 
principal, becomes the’agent’s contact, and makes him answerable if it is not 
performed. This depends upon the lega(effect of the terms of the contract. If 
the agent employs such terms as legally import an undertaking by the principal 
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•words in the instrument, which may chafge hinr personally, 3.11 d 
yet he signs the same in his own name as^agent of another, 


only, the contract is the principal’s, and he alone is bound by it. But if the terms 
of the contract legally import a personal undertaking of the agent, and not of the 
principal, then it is the contract of the agent, and lie alone *is answerable for a 
breach of it. oo when one who has no authority 40 act as another’s agent, as¬ 
sumes so to act, and makes either a deed or a simple contract, in the name of the 
other, he is not personally liable on the covenants in the deed, or on the promise 
in the simple contract, unless it contains apt wot^s to hind him personally. Stet¬ 
son v. P^Hen, 2 Greenl. 358 ; Ballou r. Talbot, 16 Mass. 461; Delius v. Cawthorn, 

2 Dev. 90. The only remedy against him, in this Commonwealth, is an action 
on the case for falsely assuming authority to act as agent. See also 13 Ad. & EL 
N. It. 744. 

“These principles lead us t* the conclusion that the ruling at the tripl of this 
case was wrong, and that Lite defendant is not chargeable in the present action. 
The instrument sued on purports to be, and was intended to be, a deed inter 
paries, namely, the Hadley Falls Company and the plaintiff. The defendant, as 
agent of the company, signed his own name, merely adding thereto the word 
‘agent,’ and affixed his own seal; the plaintiff signed his name and affixed his 
seal; and these acts were done as the acts of tin* parlies before named. It seems 
to us impossible to charge the defendant, on this imtrunnyit, as on a contract 
made by him with the .plaintiff If any words had been inserted in the instru- 
' ment, expressing the defendant’s personal undertaking to fulfil the contract on 
behalf of the company, he would have been personally bound, although the in¬ 
strument was prepared as a deed inter partes. Salter e. Kingly, Cartli. 76, and 
Holt, 210. But no such words are found in the instrument. 

“ We cannot distinguish this ejuse, in principle, from that of llopkips v. Mehaf- 
fey, 11 S. & R. 126. In that case, articles of agreement were made between an 
ineorpt cited turnpike company, of the one part, and Hopkins, of the other part, 
by whii a Hopkins agreed to (hush the mason-wo.rk of a .certain bridge, and find 
all the materials; and the corporation agreed to pay hii$ a certain sum for said 
work and materials. The conclusion of the agreement was thus : ‘ For the trotfe 
and faitlifui performance of the covenants, agreements, and stipulations in these 
presents contained, the parties hereto bind themselves, each to the other, in the 
. penal sum of two thousand dollars. In witness whereof, the said parties to these 
presents have hereunto interchangeably set their hands, and affixed their seals. 
James Mehafiy, [seal]. Joseph llopkins, [sehl]. Signed by "the president in be¬ 
half of the president, managers, and company of the Manchester Turnpike-road, 
and by Joseph Hopkins, on his part, in presence of William Child.’ An aetion 
of covenant broken was brought by Hopkins, against Mehafiy, the president; but 
it was decided that he was not liable. Gibson, C. J., said : ‘ The paper is not the 
defendant’s deed. He sealed and delivered it undoubtedly; but there is some¬ 
thing more than sealing and delivery necessary to a deed. It ought to contain 
the proper parts of a contract; and in iJw instrument there are no obligatory 
words applicable to the person of the defradant, Even the seating and delivery 
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the question may be presented under a different aspect. Thus, 
for example, if an agdnt should, without due authority, make , 
a promissory note,’ saying in it, “ I promise to pay,” &c., and| 
sign it “ C. D. by A. B. his agent,” or “ A. B. agent of C. D.”; in 
such a case, may the words as to the agency, be rejected, and 
the agent be held personally answerable as the promisee of the 
note ? Upon this point the authorities do not seerft to be en- 
tirefy agreed/ 


■were as the president, and in behalf of the corporation. If the defendant had 
authority to contract for the corporation, although he has done so informally, 
there cannot be a doubt, that as the work has been done, the plaintiff may have 
an action of some sort again# it. But he never treated on the basis of the de¬ 
fendant being personally answerable; and to pertiit him to maintain this action 
would permit him to have, what was not in the contemplation of either party, re¬ 
course to the person of the agent.’ See also Townsend v. Corning, 23 Wend. 435, 
and Townsend v. Hubbard, 4 Hill, 351.” 

1 See Downman v. Jones, 4 Q. B. Rep. 235, note. In cases where a person 
executes an instrument in the name of another without authority, there is some 
diversity of judicial opinion, as to the form of aetion in whieh the agent is to be 
made liable for the breach of duty. In England, it has been intimated that the 
suit must be by a special action on the case. Polhill v. Walter, 3 Barn. & Adolph. 
114; Lewis v. Nicholson, 18 Q. B. 503; 12 Eng. Law & Eq. R. 430, and Ben-* 
nett’s note. The same doctrine has been asserted in Massachusetts. Long v. 
Colburn, 11 Mass. R. 97; Ballou v. Talbot, 16 Mass. R. 461; Jefts v. York, 4 Cush. 
371, an important case on this subject; S. C. 10 Cush. R. 392; and in Pennsyl¬ 
vania, in Hopkins v. Mehaffey, 11 Serg. & II. 129. And see Moor v. Wilson, 
6 Foster, 332. [But more recently it has been adjudged in the Exchequer 
Chamber, that the agent is liable upon an implied contract that he has authority 
to bind his principal. Collen v. Wright, 8 El. & Bl. 646; 7 Id. 301. But see the 
very able dissenting opinion of Cock burn, C. J., in that case. It seems now well 
settled, that an agent is not liable on a written contract itself, made by him in tl^ 
name of his principal, merely because he had no authority to execute such a con¬ 
tract. a Jenkins v. Hutchinson, 13 Q. B. Rep. 744; Lewis v. Nicholson, 18 Id. 
503.] In New York, [and some pther States,] it has been held, that an action 
may, under such circumstances, be maintained upoji the instrument, as if it were 
executed by the agent personally. Thus, if an agent, without authority, should 
sign a note in the name of another, it has been held that he may be sued thereon, 
as if it were his own note. Dusenbury v. Ellis, 8 Johns. Cas. 70; Roberts ». 
Button, 14 Verm. 195; Royce v. Allen, 28 Id. 236; Ante, § 251, note. See also 
White v. Skinner, 13 Johns. R. 307; Meech v. Smith, 7 Wend. R. 315; Palmer 
v. Stevens, 1 Denio, 471. [But in New York this rule is limited to cases where 
there was a want of authority in fact to execute the contract. Walker v. Rank 
of New York, 8 Seld. 582.] See furttar, Byarr v. Doores, 20 Misso. R. 284; Coff¬ 
man v. Harrison* 24 Id. 524 Cunningham v. Soules, 7 Wend. R. 106; Stetson 
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§ 265. This doctrine, however, as to the liability of the agent, 
where he contracts in the name, and for the benefit of the princi¬ 
pal, without having due authority, is founded upon the supposi¬ 
tion, that the want of authority is unknown to the other party, 
or, if known, that the agent undertakes to guarantee a ratifica¬ 
tion of the act by the principal. But circumstances may arise, 
in which the agent would not, or might not, be held to be 
personally liable, if he acted without authority, if that want of 
authority was known to both parties, or unknown to both par¬ 
ties. Thus, if, at the time of the contract, the agent should 
declare that he ha<f no authority, but that he thought his prin¬ 
cipal would ratify the act, as being for his benefit; and, at the 
same time, he should declare that he only acted as expressive of 
his opinion and belief, and did not intend to bind himself person¬ 
ally, if the principal should not ratify it, and this was fully un¬ 
derstood and agreed to on the other side; in such a case, there * 
would not seem to be any legal ground upon which, in case of a 
non-ratification by the principal, the agent, thus acting bond fide , 
could be held personally responsible. 

§ 265 a. But let us suppose another case, where an agent con¬ 
tracts in the name of <his principal, having aft original authority 
so to do; and it turns out that, unknown to both parties, the 
authority has been revoked by the death of the principal, so that, 
in contemplation of law, there exists no principal; the question 
will then arise, whether, inasmuch as neither the principal, nor 
his leg;d representative, is bound by the contract, 1 the agent who 
has ac led bond fide , will, under such circumstances, be responsible 

to the other contracting party for any loss or damage sustained 

* 


v. Patten, 2 Green!. R. 858; 2 Kent, Comm. Lect. 41, pp. 681, 682, (4th edit); 
Chitty on Contr. 211 . See also Woodes v. Dpnnett r 9 N. Hamp. R. 55; Royer 
v. Allen, 2 Wms. (Verm.) 286 ; Bank of Hamburg v. Wray, 4 Strobh. 87 5 Pet- 
tingell 0 . M'Gregor, 14 N. Hamp. R. 180; Grafton Bank v. Flanders, 4 Id. 289; 
Mahew t?.'Prince, 11 Mass. R. 54; 2 Kent, Comm. Lect. 41, pp. 531, 632, (4th 
edit.); Clay v. Oakley, 17 Martin, R. 138; Perkins v. Washington Ins. Co. 4 
Cowen, R. 469, 645; Feeter 0 . Heath, 11 Wend. R. 477 ; Harper v. Little, 
2 Greenl. R. 14; Lazanls v. Shearer, 2 Ala. R. 452, 718, N. S. However, if an 
agent, in purchasing goods, should exceed his authority, he may be properly 
treated as the purchaser, since no other person would be liable. Hampton v. 
Speckenagle, 9 Serg. & R. 212 . 

1 Blades i>. Free, 9 Barn. & Cress. 167.' 
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thereby. It has been recently held, upon very full consideration^ 
and upon reasoning entirely, satisfactory, that the agent w® Hot, 
under such circumstances, be responsible; upon the ground, that 
the continuance of the life of the principal must be deemed to 
be a fact equally within the contemplatimi df both parties, as 
the basis of the contract; and, consequently, neither is deceived 
or misled by the other, as to the conditions essential to give it 
validity. In short, each understands that the contract proceeds 
upon the presumption, that the principal is still living, and capa¬ 
ble of being bound by the contract, and that the agent only stip¬ 
ulates for good faith, and the existence of an original authority 
to make the contract. If, at the time, the agent should bond fide 
say to the other party, I know not whether my principal is dead 
or living; but, if living, I warrant him bound by the contract; 

' no doubt could be entertained, that, if the principal were dead 
" at the time, and his death were unknown to both parties, the 
the agent would be absolved from all responsibility; for the 
other party, in such a case, takes the contract sub modo , and con¬ 
ditionally. Now, in legal contemplation, there is no distinction 
between such an express undertaking, and an implied engage¬ 
ment to the same effect, virtually understood at the time by both 
parties, from the very circumstances of the case. 1 


1 Smout v. llbery, 10 Mees. k Welsh R. 1. [See Kan dell v Trimen, 88 Eng. 
Law & Eq. R. 280; S C. 18 Com Bendi Rep 78b; Carnger v. Whitting¬ 
ton, 26 Missouri, 818.] Tn this case, a man, who was in the habit of dealing 
with the plaintiff, for meal supplied to lus house, went abroad, leaving his wife 
and family resident in England, and died abioad. The action was brought 
against the wife, for meal supplied after the death of the husband, which wafl 
unknown to both parties; and it was held, that the wife was not liable. 
Baron Alderson, in delivering the*opinion of the Court, said: “We took time to 
consider this question, and to examine the authorities on this subject, which is 
one of some difficulty The point, how far an agent is personal!) liable who, 
having in fact no authoiity, professes to bind his principal, has on various occa¬ 
sions been discussed. There is no doubt, that, in the caBe of a fraudulent mis¬ 
representation of his authoiity, with an intention to deceive, the agent would be 
personally responsible. But, independent!) of this, which is perfectly free from 
doubt, there seem to be still two oilier classes of eases, in which an agent who, 
without actual authority, makes A contract in the name of his principal, is per¬ 
sonally liable, even where no pi oof of such fraudulent intention can be given. 
First, where he has no authority, and knows it, but nevertheless makes the con¬ 
tract, as havidg such authority. In that case, on the plainest principles of justice, 
he is liable. For he induces the other party to enter into the contract, on wha* 
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§ 266. In the next place, a person contracting as agent, will 
be personally responsible, where at the time of making the 


qmounts to a misrepresentation of a fact peculiarly within his own knowledge; 
and it is but j ust, that he who does so should be considered as holding himself 
out as one having competent authority to contract, and as guaranteeing the con¬ 
sequences arising from any want of such authoifry. But there is a third class, in 
which the Courts have held, that, where a party, making the contract as agent, 
bond Jide believes that such authority is vested in him, but he has in fact no snch 
authority, he is still personally liable. In these cases, it is true, the agent is not 
actuated by any fraudulent motives; nor has he made any statement which he 
knowt. to be untrue. But still his liability depends on the same principles as 
before. It is a wrong, differing only in degree, but not in its essence, from the 
former case, to state as true what the individual making such statement does not 
know to be true, even thongh he does not know it to be false, but believes, with¬ 
out sufficient grounds, that the statement will ultimately turnout to be eorreet. 
And, if that wrong produces injury to a third person, who is wholly ignorant of 
the grounds on which such belief of the supposed agent is founded, and who has 
relied on the correctness of his assertion, it i* equally just that lie who makes 
such assertion, should be personally liable for its consequences. On examination 
ot the authorities, vve are satisfied that all the caves in which the agent .has been 
held personally responsible, will be found to arrange themselves under one or 
other of these three classes. In all of them it will be found, that lie has either 
been guilty of some fraud, has made some statement which he knew to be false, or 
has stated to be true what lie did not know to be true ; omitting, at the same time, 
to give such information to the other contracting party a-. would enable him, 
equally with himtelf, to judge as to the authority’ under which lie proposed to 
act. Of the first, it is not necessary to cite anv instance. Folhill e. Walter is 
an instance of the second ; and the cases where the agent never had any author¬ 
ity to (•■*"tract at all, but believed that he had, as when be aeted on a forged war¬ 
rant of attorney, which 1^ thought to be genuine, and the like, are instances of 
the third class. To these may be added those cited by Mr. Justice Story, in his 
book ou Agency, p. 261, note 8, (§ 264, n. 2.) The present case seems to us 
ID be distinguishable from all these authorities. Here the agent had, in fact, full 
authority originally to contract, and did contract in the name of the principal. 
There is no ground for saying, that in representing her authority as continuing, 
she did any' wrong whatever. There was no ,mala jides on her part; no want 
of due diligence in acquiringknowledge of the revocation ; no omission to state 
any fact within her knowledge relating to it; and the revocation itself was by 
the act of God. The continuance pf the life of the principal was, under these 
circumstances, a,fact equally within the knowledge of both contracting parties. 
If, then, the true principle derivable from the eases is, that there must be some 
wrong or omission of right on the part of the agent, in order to make him per¬ 
sonally liable on a contract made in the name of bis principal, it will follow, that 
the agent is not responsible in sueh a ease as the present. And to this con¬ 
clusion we have come. We were, in tiMktooursc of the argument, pressed with 
the difficulty, that, if the defendant b^^Kt personally liable, there is no one 

26* 
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contract, he does not disclose the fact of his agency; but hd 
treats with the other party, as beiftg himself the principal ; v lor, 
in such a case, it follows irresistibly, that credit is given to him 
on account of the contract. 1 Thus, if a factor, or broker, or 
other agent, buying goods in his own name for his principal, 
will be responsible to the seller therefor In every case, where 
his agency is not disclose#. 2 But we are not, therefore, to infer, 

- -j - 

liable on this contract at all; for Blades v. Free has decided, that in such a case 
the executors of the husband arc not liable. This may be so; but we do not 
think, that, if it be so, it affords to us a sufficient ground for holding the deft## 1 
ant liable. In the ordinary case of a wile, who makes a contract in her bus* 
band’s lifetime, for which the husband is not liable, the same consequence fob 
lows. In that case, as here, no one is liable upon the contiact so made. Our 
judgment, on the present occasion, is founded on general principles, applicable 
to all agents. But we think it right also to advert to the circumstance that this 
is the case of a married woman, whose situation ^ a contracting party, is of a 
peculiar nature. A person, who, contracts with an ordinary agent, contracts 
with one capable of contracting in his own name ; but lie who contracts with a 
married woman knows, that she is in general incapable of making any contract, 
by which she is personallj bound. The contract, therefore, made with the hys> 
band by her instrumentality, maj be considered as equivalent to one mdBe by 
the husband exdusisely of the agent. Now, if a contract were made on the terms 
that the agent, having a* iletoi rninable authority, bound his principal, but ex¬ 
pressly ftipulati d, that he should not be personallj liable himself, it seems unite 
reasonable, that, in the absence of all mala fules on the part*of the agent, no 
responsibility should rest upon him. And, as it appears to us, a married woman, 
situated as the defendant was in this tase, may fanly be considered as an agent 
so stipulating for herself; and on this limited ground, therefore, we think she' 
would not be liable, under such circumstances as these.” See post, § 495. 

1 Winsor v. Griggs, 5 Cush. 210 ; Owen v. Gooch, 2 lisp. it. 567; Post, § 291; 
Ex parte Ilartop, 12 Yes. 352; Paterson v. Gandasequi, 15 East, 62,68 ; 3 Chitty 
on Cowin. and Manuf 211; Mauri v. lleffernan, 13 John. R. 58, 77 ; 2 Livcrm, 
on Agent j , 243-247, 257, (edit. 1818) , 2 Kent, Comm. Lect. 41, pp. 630, 631, 
(4th edit.); Stack pole o. Arnold, 11 Mass. R. 27; James v. Bixby, 11 Mass. R. 
84, 37, 38 ; Bedford v. Jacobs, 16 Martin, R. 530; Brockway v. Alien, 17 Wend. 
R.40, 43; 2 Kent, Comm. Lect 41, p. 629-631, (4th edit.); Hyde v. Wolf; 

4 Miller, Louis/R. 234; Tamtor v. Prendergast, 3 Hill, R. 72; Corlies v. Cum- 
ming, 6 Cowen, R. 181; Rathbon v. Budlong, 15 John. R. 1 ; Waring v. Mason, 
18 Wend. R 425; Mills v. Hunt, 20 Wend. It. 431; Bedford v, Jacobs, 4 Mil- 
Jar, Louis. R. 528, Beebe v. Roberts, 12 Wend. R. 41S; Raymond v. Crown & 
JBagle Mills, 2 Metcalf, R. 319 ; Smith on Merc. Law, pp. 134, 136, 140,141, 
(3d edit. 1848) ; Upton v. Gray, 2 Greenl. R. 378; Keen v. Sprague, 3 Greenl. 
It* 77; Parker v. Houaldson, 2 Watts & Serg. 9 ; McClellan v. Parker, V Mis¬ 
souri, 163. 

8 Paley on Agency, bj Lloyd, 371^2; Morgan v. Cadar, cited ibid* note; . 
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that the principal may not also, when he is afterwards discov¬ 
ered) be liable for the paymeiit of the price of the same goods; 
for, in many cases of this sort, as we shall hereafter abundantly 
see, the principal and agent may both be severally liable upon 
the same contract. 1 

§ 267. The same principle will apply to contracts made by 
agents, where they arc known to be agents, and acting in that 
character, but the name of their principal is not disclosed; for, 
until such disclosure, it is impossible to suppose, that the other 
attracting party is willing to enter into a contract, exonerating 
* agent) and trusting to an unknown principal, who may be 
insolvent, or incapable of binding himself. 2 Thus where a con¬ 
tract is made with an auctioneer for the purchase of goods at 
a public sale, and no disclosure i<- made of the principal on 
whose behalf the commodity is sold, the auctioneer will be liable 
to the purchaser to complete the contract, although from the 
nature of public sales, it is plain that he acts as agent only. 3 


2 Kent, Coram. Lett. 41, pp. b of >, 031, (4th edit ) , See Dale v Ilumtrey, 1 Ellis, 
ltl. & Ellis, 1004 ; Gillett v. Oflbi, 18 C. B 'll 3 , 3 ( lnttj on Comm, and Manuf. 
211 ; Smith on Merc. Law, 78, 70, (2d edit); Id ch 5, § 5. p U4-13G; HO, 
141, (3d edit. 1843.) * 

1 Pateison v. Gaudascqui, 13 East, II. 62, Gs, GO ; Smith on Meie Law, 78, 79, 
(2d edit) ; Id. ch. 5, § 3, p. 134-13% ] 10, 111, (Jd edit JM.1) , Thompson r. 
Davenport, 9 Bam. & Ciessw. 78, 88; June, v Litllodalu, 6 Adolph. A Ellis. 
486, P< ntz v. Stanton, 10 Wend. R. 271. In Jones v Littledale, 6 Adolph. 8c 
Ellis, 4b >, Lord Denman, speaking on this point, said “ There is no doubt, that 
evidcnci is admissible on behalf of one of the contiacting parties, to show, that 
tlic other was agent only, though contiacting in Ins own name , and so to fix. the 
real pi int ipal. But it is clear, that, il the agent contracts in such a form as to 
make lumsctf personally responsible, he cannot aftorwauls, whethci lus principal 
were, or were not, known at the time of the contract, relieve himself from that 
responsibility. Taintor v. Prendergast, 3 IIill, R. 72; Higgins i Senior, § 
Mees. & Welsh. 834; Ante, § 264; Post, §§ 269, 270; Kjmcr v. Suwercropp, 
1 Camp. R.^109 ; Raymond v. Crown & Eagle Mills, 2 Metcalf, R. 319; Post, 
§§ 269, 270, 275 ; Hastings v. Lovering, 2 Pick. R. 221; 2 Kent, Conuu. Loot. 
41, p. 680, (4th edit.); Paige v. Stone, 10 Metcalf, R. 160. 
a Winsor v. Griggs, 5 Cush. 210; Paley on Agencj, by Lloyd, 372, 873; 

8 Chitty on Comm, and Manuf. 211; Puterson v. Gandascqui, 15 East, R. 62, 08, 
69; Ex parte Uartop, 12 Yes. 852; Smith on Merc. Law, 78, 79, (2d edit); 
Id. ch.4, § 5, p. 184-136, 140, 141, (3d edit. 1843) ; Thompson r. Davenport, 

9 Bam. & Cressw. 78, 88; 2 Kent, Cornn*. Lcct. 41, p. 629-631, 0th edit.) 

8 Hanson a. Rotlerdeau, Peake, Rep? 120; Paley on Agency, by Lloyd, 872, 
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Soj 'if the agent should, at the time of the purchase of the goods, 
acknowledge that he is purchasing for another person, but should 
not then name him; in such a case he would be held personally 
liable, although the principal, when discovered, might also be 
liable for the debt. 1 [So where a person signed a receipt for 


S73; Jongs v. Littlcdale, 6 Adolph. & Ellis, R. 486. [See Gillett v.'Ofibr, 18 
C. B. 913.] 

l Thompson v. Davenport, 9 Barn. & Cressw. 78, 88; Snjith on Merc. Law, 
66 , 78, 79, (2d edit.) ; Id. ch. 5, § 5, p. 134-136, 140, 141, (3d edit. 1843.) jj| 
Thompson i>. Davenport, 9 Barn. & Cressw. 78, 86, 87, Lord Tenterden 
' “ I take it to be a general rule, that if a person sells goods, (supposing, at the time 
of the contract, he is dealing with a principal,) but after#ards discovers that the 
person with whom he has been dealing is not the principal in the transaction, 
but agent for a third person, though he may in the meantime have debited the 
agent with it, he may afterwards recover the amount from the real principal, sub¬ 
ject, however, to this qualification, that the state of the account between the prin¬ 
cipal and the agent is not altered to the prejudice of the principal. On the other 
hand, if, at the time of the sale, the seller knows, not only that the person who is 
nominally dealing with him, is not principal, but agent, and also knows who the 
principal really is, and, notwithstanding all that knowledge, chooses to make the 
agent his debtor, dealing with him and him alone, tli£n, according to the cases of 
Addison v. Ghndasequi, and Paterson v. Gandasequi, the seller cannot afterwards, 
on the failure of the agent, turn round and charge the principal, having once 
made hil election, at the time when he had the power of choosing between the 
one and the other. The present is a middle case. At the time of the dealing for 
the goods, the plaintiifs were informed thatlVl’Kune, who came to them to buy the 
goods, was dealing ‘for another, that is, that he was an agent, but they were not 
informed who the principal was. They had notf therefore, at that time, the means 
of making their election. It is true, that they might, perhaps, have obtained those 
means, if they had made further inquiry; but they made no further inquiry. Not 
knowing who the principal really was, they had not the i>ower, at that instant, of 
making their election. That being so, it seems to me that this middle case falls, 
in substance and effect, within the first proposition which I have mentioned, the 
case of a person not known to be an agent; and not within the second, where the 
buyer is not merely known to be agent, but the name of liis principal is also 
known.” Mr. Justice Bay ley added: “ Where a purchase is made by an ageht, 
the agent does not, oi necessity, so contract as to make himself personally liable; 
but he may do so. If he docs make himself personally liable, it does not follow 
that the principal may not be liable also, subject to this qualification, that the 
principal shall not be prejudiced by being made personally liable, if the justice of 
the ease is, that he should not be personally liable. If the principal has paid the 
agent, or if the Rtate of accounts between the agent here and the principal would 
make it unjust that the seller should call on the principal, the fact of payment, or 
such a state o|V»ocounts, would he an answer to the action brought by the seller, 
where he had looked to the responsibility of the agent. But the seller who knows 
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goods to lie forwarded over several railroad lines, but he did not 

disclose for what corporations he acted, nor did the othe^ party 
know, and there were several routes and companies which would 
satisfy the description given in the receipt, which was signed 
“ G. W. for the corporations,” G. W. was held not liable on said 
receipt, for the loss of the goods, although he was not agent for 
one of the companies over whose road he sent the goods, an^ 
although after their loss he verbally promised to pay for them. 1 ] 

— r. ~w~ ~ . -;—■ t * 7 

•who the principal is, and, instead of debiting that principal,^ebits the agent, is 
entsidered, according to the authorities which have been referred to, as consent¬ 
ing to look to the agent only, and is thereby precluded from looking to the prin¬ 
cipal. Hut there arc cases which establish this position, that, although he debits 
the agent, who has contramed in such a way as to make himself personally liablfi, 
yet, unless the seller does something to exonerate the principal, and to say that 
he will look to the agent only, he is at liberty to look to the principal, when that 
principal is discovered. *In the present case, the seller knew that there was a 
principal; but there is no authority to show, that mere knowledge that there is a 
principal destroys the right of the seller to look to that principal, as soon as he 
knows who that principal is, provided he did not know who. he was at the time 
when the purchase was originally made. It is said, tli.it the seller ought to have 
asked the name of the principal, and charged him with the price of the goods. 
By omitting to do so, he might have lost his right to claim payment from the prin¬ 
cipal had the latter paid the agent, or had the stale ot the accounts between the 
principal and the agent been such, as to make it unjust that the former jftould be 
called upon to make the payment. But, in a ease circumstanced as this case is, 
where it does not appear but that the man who has had the goods, has not paid 
for them, what is the justice of the case ? J'liat he should pay for them to the 
seller, or to the solvent agent, of to the estate of the insolvent agent, who has 
made no payment in respect of these goods. The justice of the ease is, as it seems 
to me, all on one side, namely, that the seller shall be paid, and that the buyer, 
(the principal,) shall be the person to pay him, provided he has not paid any¬ 
body else. No#, upon the evidence, it appears that the defendant had the goods, 
and has not paid for them, either to M’Kunc, or to the present plaintiffs, or to 
anybody else.” See Paige t». Stone, 10 Metcalf, 11. 1G0. 

1 [Lyon v. Williams, 5 Gray, 557. Dewey, J., said: “ The case stated is * 
clearly a case of agency, and that agency disclosed upon the face of the contract. 
Such being the case, the action for any breach of the contract should be brought 
against the principal. 

“No doubt, in many cases, the agont, by the recitals in the contract, and by 
the form of his signature to the contract, imposes upon himself the responsibility 
of the performance of the contract. But here the written contract is in direct 
terms that of others, and not of the defendant. ‘ The several railroad companies 
between Boston and Zanesville agree,’ and the defendant signs * for the corpora¬ 
tions.’ The contract also limits the extent of the liability cf each Qf the railroad 
.corporations to its own line. 
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§'26,8. It is partly upon this ground, and partly upon the 
groun^ of general convenience, and the usage of trade, that the 
general rule obtains, that agents or factors, acting for merchants 
resident in a foreign country, (as, for example, in France or Ger¬ 
many,) are held personally liable upon all contracts made by them 
for their employers; and this [it is sometimes said] without any 
distinction, whether they describe themselves in the contract as 
agents, or not. In such cases, the ordinary presumption is, that 
credits given to the agents or factors; 1 and notj^nly,that credit 


“ But it is said that the names of these corporations are not stated. This is 
true; but they are capable of being made certain by proper inquiry, and the 
plaintiff was content to take a contract thus generally cresignating the parties with 
whom the liability was to rest for the safe and proper conveyance of the goods. 
If wq are correct in the view we have taken as to who are the parties to the 
contract, no difficulty arises as to the other points taken* by the plaintiff. If the 
defendant, as servant of the railroad corporation which first received the goods, 
and whose duty it As to carry them safely to the line of the next railroad com¬ 
pany on the route and properly delis er them, has been guilty of any negligence 
in that respect, and has sent them forward on a wrong route, the proper party to 
be resorted to, in an action for damages for such negligence, is the principal, and 
pot the agent. 

“ There is no legal ground for charging the defendant upon any subsequent 
promise by him to pay the damages claimed b) the plaintiff. There was no con¬ 
sideration for such promise; and the statute of frauds also precludes any such 
action, the promise not being in writing. Nor is it open to the plaintiff to show 
in the present action that of one of the railroad corporations, whose road composed 
a part of the route on which these goods were tp be forwarded, the defendant was 
not a legally authorized agent. If any injury had resulted to the plaintiff from 
that cause, the proper remedy would he by an action of tort for false representa¬ 
tion, or for acting without lawful authority from such railroad'corporation in 
making the contract.”] * 

1 Paley on Agency, by Llojd, 248, 373, 382; Buller, N. P. 130; Do Gaillon 
v, L’Aigle, 1 lios. & Pull. 358; Paterson v. Gandasequi, 15 East, It. 62 ; Thomp¬ 
son v. Davenport, 9 Barn. & Cressw. 78 ; Smith on Merc. Law, 76, 78, (2d edit.); 
Id. ch. 5, § 5, p. 134-136,140,141, (3d edit. 1843); Peterson v. Ayre, 13 Com. 
B. Hep. 353; 24 Eng. Law & Eq. R. 382 ; Smyth v. Anderson, 7 Com. B. Rep. 
21; 2 Liverm. on Agency, 249, (edit. 1818.) In Thompson v. Davenport, Lord 
Tentenlen said: “ There may be another case, and that is, where a British merv 
chant is buying for a foreigner. According to the universal understanding of 
merchants, and of all persons in trade, the credit is then considered to the British 
buyer, and not to the foreigner. In this case, the buyers lived at Dumfries; and 
a question might have been raised for the consideration of the jury, whether, in 
consequence of their living at Dumfries, it may not have been understood among 
all persons at Liverpool, where there are great dealings with Scotch houses, that the 
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is given to the agents or factors, but that it is exclusively given 
them, to the exoneration of their employers. 1 Still, however, this 


plaintiffs had given credit to M’Kune only, and not to a person living, though not 
in-a foreign country, yet in that part of the king’s dominions, which rendered him 
not amenable to any process of our Courts ? But, instead of directing the at¬ 
tention of the Recorder to any matter of that nature, the point insisted upon by 
the learned counsel at the trial was, that it ought to have been part of the direc¬ 
tion to the jury, that, if they were satisfied the plaintiffs, at the time of the order 
being given, knew that M’Kune was bujing goods for another, even though his 
principal might not be made known to them, they, bj afterwards debi.ing M’Kune, 
had elected him for their debtor. The point, made by the defendant’s counsel 
then lore, was, that if the plaintiffs knew that M’Kune w»s dealing with them as 
agent, though they did not know the name of the principal, they could not turn 
round on him. The Recorder thought otherwise ; he thought that, though they 
■did know that M’Kune was buying as agent, jet, it tlioj did not know who his 
principal really was, so as to be able to write him down as theii debtor, the de¬ 
fendant was liable, and so he left the question to the jurj ; and I think he did right 
in so doing.” Baj ley, J., added: “ There may he a i ourse of trade, bj which the 
seller will be confined to the agent, who is buj ing, and not be at liberty at all to 
look to the principal. Generally speaking, that is die case, where an agent here 
buys for a house abroad. There may also ha\e been e\ idem e of a course of trade, 
applicable to an agent living here, at ting for a firm loidcnt in Scotland. But 
that does not appear to have been made a point in tins ease, and it is not included 
in tlic_objection which is now made to the charge of the Recorder.” See Staekpole 
v. Arnold, 11 Mass. R. 27; Bradlee v. Boston Glass Manufactory, 1<! Tick. 847, 
350. In Taintor v. Prendergast, 3 Ilill, R. 72, 73, Mr. .Justice Cowun, in deliver¬ 
ing the opinion of the Court, said: “ It maj be admitted, as was urged in the 
argument, that, whether the principal be considered a toieigner or not, his agent, 
omittn , to disclose his name, wotfld be personallj liable to an actioqjj^ Even in 
case o' a foreign principal, however, I appiehend, it would be too strong to 
say, that, when discovered, lie would not be liable for the price of the commodity 
purchased by his ageut. This may indeed be said, when a clear intent is shown 
to give nr exclusive credit to the agent. I admit, that such intent may be in¬ 
ferred from the custom of trade, wheie the purchaser is knovyn to li\o in a foreign 
country. No custom was shown or protended iu the case at bar; and, where the 
parties reside in different States under the same confederation, this has been held 
essentia ly to exonerate the principal. Thompson v. Davenport, 9 Barn, fit Cressw. 
78. It will be seen, by this case and others referred to by it, that the usual and 
decisive indication of an exclusive credit is, where the creditor knows there is a 
foreign principal, but makes his charge in account against the agent. If the seller 
be kept in ignorance, that ho is selling to an agent or factor, I am not aware of a 
caftP* which denies a concurrent remedy. On the other hand, 1 am still in want 
of an authority, that, where an agent acquires rights in a course of dealing tor his 

1 Ibid.; Post, § 400; Wilson v. Zulueta, 14 Q. B. Hep. 405; 2 Kent, Comm. 
Lect 41, pp. 630, 631, note (b.) See Gillett v. Offor, 18 C. B. 917. 
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‘ presumption is liable to be rebutted, either by proofs, lhat credit 
Vas -given to both principal and* agent, or to the principal 
__* -.—u*- 

principal, whether the latter be foreign or domestic, and his name is kept'secret, 
the principal may not sue to enforce those rights. I admit, that the defendant is 
not, by such form of action, to be cut off from any equities he may have against 
the agent. So far, the latter is considered as the exclusive principal; but no 
fhttlier. As a general rule, the latter cannot maintain an action in his own name 
at all; and the exception will be found to arise from cases where he has the i ights 
of bailee, or some bther right* ; not the mere powers of a naked agent.” But see 
2Kent, Comm Lect. 41, p. 631, note (b,) (4th edit); Ante, § 155; Kirkpatrick 
v. Stainer, 22 Wegd. 11. 244. In this la^t case, it seems to have been thought by 
Mr. Senator Verplantk, in the Court of Errors, that the doctrine was stated too 
strongly in the text of the first edition*of this work. I confess myself not satis¬ 
fied that there was anj error in the original text, which piopounds tlio credit, 
hi case of foreigners, to be an exclusive credit to the agent, as a mallei of pre-, 
sumption, liable, indeed, to be rebutted; but still a presumption, wlik h is to 
prevail in the absence of pi oof of any usage, or contract, to the contrary; and 
the opinion of the learned Chancellor (Walworth,) in the same case, fully sus¬ 
tains the position.^ The ycij ca-c before the Court of Errors seems to have 
proceeded, iu the Couit below, upon grounds ceitainly not very satisfactory ; 
for, assuming the ioiugn puuupals, in that case, to have been liable on the con¬ 
tract, it is vei) diflu uh to avoid the conclusion, that the agent had, b) his mode 
of making the contiact, also incurred a personal liability. Indeed, the case 
seems irreconcilable with the doctrine laid down in Higgins v. Senior, 8 Mees. 
& Welsh. It 834, 844; Post, § 270, and note See also Smith on Merc*. Law, 
ch. 5, § 4, p. 103-133, Id. § 7, pp 140, 146, (3d edit. 1843); Post, § 270. In 
Taintor v. Prendergast, 3 Ilill, R. 72, the Supieme Court of New York seems 
to have acted upon the doctnne, that if an agent of a foreigner makes a contract 
in his owfenamc, without disclosing the name of his principal, the latter will be 
bound nBrebj, and liable thereon, although the agent may also be personally 
liable. '•In that case, the contract was made in New York, on behalf of the prin¬ 
cipal living in Conneitiuit; and it was said, that in such a case, there was no 
usage or custom of trade to deem it an exclusive credit to the agent. That 
circumstance may, perhaps, properly distinguish the ease from that of a contract 
made on behalf of a*known ui unknown principal living in England, or France, 
or Germany. The same distinction was recognised in Thompson t*. Davenport) 
9 Barn. & Cressw. 78; and by Mr Chancellor Walworth, in KirkpatriJk v. 
.Stainer, 22 Wend. K. 234, 235. He there says: “ Upon a careful examination 
of the law on this subject, 1 have therefore arrived at the conclusion, that tWtare 
is a well-settled distim tion between the personal liability of- an agent who con¬ 
tracts for the benefit of ^domestic principal, and one who contracts for a prin¬ 
cipal who is domic ited in a foreign country. I do not think that, by our commer¬ 
cial usage, it is applicable to the case of a principal who is domiciled in another 
State of the Union, as the interests of trade do not seem to require it. Besides, 
it does ndt appear to have been applied in England to the case of a principal 
residing in Scotland, although in the case of Thompson v. Davenport, before 
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only ; 1 or that the usage of trade does not extend to the partic- 
ulajr case . 2 [And probably the better rule is that the agent of a 
foreign principal is not, as a question of law, personally liable 
on every contract made for his principal. It is rather a question 
of fact in each case, a questiop of intention; to be ascertained by 
the terms of the particular contract and the surrounding circum¬ 
stances . 3 This is understood to be the rule no»v adopted in the 
United States Court. 4 ] . * 


referred to, Lord Tenterden supposed it might have been a proper subject of 
inquiry for the jury, whether there was not a usage of trade at Liverpool, to give 
the credit to the agent where the principal resided in Scotland. So far a3 the 
law is settled,on the subject, however, iLoftlv applies to a principal domiciled in 
a foreign country, or, in the language of the common ljiw, ‘beyond the seas.'" 
And again: “ I see no difficulty in the form of the contract in this case, to bind 
the principals, and to relieve the agent from personal liability, if they had not 
been domiciled abroad. It is well settled, that in a commercial contract, not un¬ 
der seal, no particular form of words is necessary to bind the principal. Where 
the principal is known to the other party, and the contrae^jj^formally drawn up 
and signed by the parties, it should probabh appear in some part of the contract 
that the agent is acting for some person other than himself; as lie will he person¬ 
ally liable if ho expressly contracts in his own name, without any reference to 
his character as agent, either in his signature, or in the body of tlve contract, 
although he was duly authorized to contract on behalf of his principal. The true 
rule on this subject, I apprehend to be this, that where it appears from a con¬ 
tract, made by the agent for .a domestic principal, that he. was such agent, the 
presumption is that he meant to bind his principal only ; unless there is something 
in the contract from which it can be legally inferred that he meant to bind him¬ 
self solely, or both himself and his principal, tor the performance of the contract. 
On the contrary, if the contract is made on behalf of his foreign cornpspondeut, 
• who is domiciled abroad, the legal presumption is, that the agent me^jit to hold 
himself personally liable for the performance of the contract, unless from the 
terms of the contract it appears, that he meant to contract upon the credit of' his 
foreign puncipal exclusively; for tlie agent, in such a case, may be personally 
liable ou the contract, although the principal is also bound.” Mr. Senator Ver- 
planck seems, in his opinion in the same case, (p. 2G2-2G4,) to have recognized 
the distinction between foreigners resilient in England or France, and citizens 
resident in another State of this Union. Post, § 400. Where credit isrgiven to 
aj^breign principal, who is known, and the agent represents him alone, there is 
no doubt that the presumption of an exclusive credit to the agent is repelled. 
Trneman v. Loder, 11 Adolph. & EU. 589. 

i Ibid.; Post, §§ 290, 350, 400, 423, 448; Trueman%. Loder, 11 Adolph. & Eli. 
589, 594, 595. 2 Ibid. 

‘ 3 Green v. Kopke, 8^ Eng. Law & Eq. R. 396 ; 18 C. 13. 549. And see Ma- 
hony o. Kekuld, 14 C. B. 390; Wilson «. De Zulueta, 14 Q. B. 405. 

* Oelricks i>. Ford, 23 How. U. S. R.«49. 
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. [4 268 a. This presumption of credit being given alone to the 
agent, and not to the’foreign principal, applies with the most force 
to purchases made by an agent for a foreign principal; but where 
a written contract is made, and expressed to be with the foreign 
principal, and not with the agent, the lattet is not liable, although 
the contract be signed by him, “ for, and on account of,” the for¬ 
eign principal. 1 So, where the contract is signed “ A. B., by C. 
D., agent,” it does not bind* the^ agent personally, although the 
principal resides beyond seas. 2 ] 


[1 Mahony t>. KSkule, 14 C. B. 390 ; 25 Eng. Law & Eq. K. 278. In that case 
the contract read thus: “ Contract between Messrs. Vaeher & Tilly, Morlaix, 
-(France,) and Matthew Mahony, London. Matthew Mahony engages himself 
herewith with Messrs. Vaeher & Tilly, Morlaix, from the 1st of October, 1852; 
till the 31st of March, 1853, for the proper and merchantable cutting, messing, 
and preparing of French provisions at Morlaix, as pork, beef, and bacon, on 
receiving a free passage out to Morlaix from London and back again, and wages 
of 30s.'-sterling pe^ week. 

“ Messrs. Vaeher & Tilly finding the requisite tools. 

*“ Should any differences arise on account of Matthew Mahony’s inability or 
improper conduct, this contract is to be considered null and void, and Matthew 
Mahoney has no claim for further wages nor free passage back to London. 

(Signed) for Vaeher & Tilly, “ Chaulks Kekulk. 

“Matthew Mahony.” 

The contract may stipulate that the agent shall not be bound, although the 
principal be not disclosed; in which case he will not be' liable. Oglesby v. 
Yglesoas, 1 Ellis Bl. & El. 930; Perderson v. Lotiuga, 28 ( Law Times liep. 
267.] 

[ 2 Braj|.v. Kettell, 1 Allen, (Mass) 80, (1861). In that case, Bigelow, C. J., 
said: “ £his action is brought to recover damages for a breach of a written con¬ 
tract of affreightment entered into by the defendants in behalf of one Charles D. 
Archibald, doing'business under the name and style of the ‘Albert Freestone 
Quarries,’ and executed by signing the same with the business name- of their 
principal by themselves as agents. The o^ly question in the case is, whether the 
defendants can be held liable on this contract. 

“ The plaintiff does not controvert the general rule of law, that an ag^nt is 
not personalty responsible upon an instrument executed in the name of his prin¬ 
cipal. But be rests his claim against the defendants upon the ground 
present case falls within a recognized exception to the rule, because th&cU&i&d- 
ants acted, in making the contract, in behalf of a foreign principal^ resident 
‘ beyond seas.’ It is certtfikily true that some of the earlier English cases seem to 
sanction the doctrine, that where an agent acts for a foreign principal, the pre¬ 
sumption is that* credit is given exclusively to the agent^ and he only is liable 00 . 
contracts entered into in the name and on behalf of his principal. Goassles v* 
Sladen, Bui. N. P. 130; De Gaillon v. L’Aigle, 1 B. & P. 868; Thomson v. 
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§ 269. In the next place, a person, contracting as agent, will 
be personally liable, whether he is known to be an agent or not, 


, Davenport, 9 B. & C. 87 ; Smyth t>. Anderson, 7 C. B. 21. The same doctrine 
is stated in Paley on Agency, (4th Amer. edit.) 248; 2 Liverni. on Agency, 249, 
and especially in Story on Agency, §§ 268, 290, where it is enunciated as a gen¬ 
eral rule that agents acting for merchants residing in a foreign country are held 
personally liable on all contracts made by them for their employers, and this 
without any distinction whether they describe themselves in the contract as 
agents or not. We are inclined to think that a careful examination of the cases 
which are cited in sbpport of this supposed rule will show that this statement is 
altogether too broad and comprehensive. Certain it is, that if it ever was 
received as a correct exposition, of the law, it has been essentially modified by 
the more recently adjudged cases. It doubtless had its origin in a custom or 
usage of trade existing in England, by which the domestic factor or agent was 
t deemed to be the contracting party to whom credit was exclusively given ; and it 
was confined to cates where the claim against the agent was for goods sold, and 
was nofrextended to written instruments. it is going quite too far to say that 
this usage or custom is so ingrafted into the common law as to become a*fixed 
and established rule, creating a presumption in all eases that the agent is exclu¬ 
sively liable, to the entire exoneration of his employer The more reasonable 
and correct doctrine is that, when goods arc %oId to a domestic agent or a con¬ 
tract is made by him, the fact that he acts for a foreign principal is evidence only 
that the agent and not the principal is liable. It is in reality, in ail cases, a ques¬ 
tion to whom the credit was in fact given. Where goods are sold, it is certainly 
reasonable to suppose that the vendor trusted to the credit of a person residing 
in the same country*with himself, subject to laws with which lie is familiar, and 
to process for the immediate enforcement of a debt, rather than to a principal 
residing abroad, under a different system of laws, and beyond the jurisdiction of 
the domestic forum. But even in such a case, the fact that the princijjfe is resi¬ 
dent in a foreign country is only one circumstance entering into the question of 
credit and is liable'to be controlled by other facts. So in the ease of a written 
contract; it depends on the intention of the parties. -But this, as in all other 
eases of written instruments, must be determined mainly by the terms of the con¬ 
tract. There may be eases where the language of the contract is ambiguous, and 
it is doubtful to ^hom the parties intended to give credit, in which the eiroum- 
stance that the principal is resident abroad may be taken into consideration in 
dgtermiping the question of the liability of the agent. But where the firms of 
the contract are clear and unambiguous, it must be deemed the final repository 
of the intention of the parties; and its construction and legal effect cannot be 
varied dr phanged by any reference to facts or circumstances affecting the con¬ 
venience' of th#,'parties or the reasonableness of the contract into which they 
have entered. In such a case, therefore, it makes no difference whether the 
principal! is a foreigner or,not. If by the language of the contract the agent and 
not the principal is bound, such must be its construction ; ai d on the other band, 
if it elearly*bindB the principal, and is in form a contract with him only, the 
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is all cases where he makes the contract in his own name, or 
voluntarily incurs a personal responsibility, either express or im¬ 
plied. 1 Thus, for example, if an agent should buy goods for fatib 
principal, and by a written memorandum should acknowledge, 
that the purchase was for his principal, and should promise to 
pay for them, he would be personally liable. 2 So, if an agent, 
selling goods, should make out the memorandum of the sale, 
and the invoice of the goods, as bought of him, the agent, he 


agent must be exonerated, without regard to the fact that the principal is resi¬ 
dent in a foreign country. This rule can work no hardship, because parties can 
in'all cases make their contracts m such foim as to bind those to whom they in¬ 
tended to give credit. Mahony v. Kekule, 14 C. B. 390; Green v. Kopke, 18 
C. B. 549; Lennard 0 . Robinson, 5 El. & Bl. 125; Kirkpatrick t>. Stainer, 22 
Wend. 244; 2 Kent, Comm (6th edit) 631, note; Paley on Agency, (4th Amer. 
edit.) 248, note. 

“ These principles are decisive ^the case at bar. The written contract on 
which the plaintiff relies contains no avords iron* which any intent to bind the 
defendants can be ipferied. O 11 the contrary, it is execqfed in the precise form 
required by law to bind the principal only and to exonerate the agent. The 
name under which the principal conducted his business is signed by the defend¬ 
ants as his agents. It would have been open to more question if the defendants 
had signed their own names for tlieir piincipal; but the contract is executed by 
the agents in the pieci^t and technic al form in which, by the*strictest rule of 
law, it should be signed in order to bind the principal only. Story on Agency, 
§ 153. There can be no doubt that if the principal resided in this country, he 
alone could have been sued on the c online t. In like manner he only is respon¬ 
sible, although a foreigner, because he is the sole party to it, and there is noth¬ 
ing to control the intent manifested by this mode of executing the contract. The 
defendants are in no sense parties to it, and are not liable in this action for dam¬ 
ages occasioned by the neglect of their principal to comply with its terms.”] 

’i Ante, §§ 147, 154, f56-159; 1 Stair, Inst, by Brodie, B. 1, tit 12, § 18; 
3 Chitty on Comm, and Manuf. 211 ; 2 Kent, Comm. Leet. 41, p. 630, (4th edit.); 
Id. 631; Jones ». Littledalc, 6 Adolph. & Ellis, 486, 490 ; Hopkins v. Mehaffey, 
11 Serg. k llawle, 129; Burrell v. Jones, 3 Barn. & Aid. 47; Iveson v. Coning* 
ton, 1 Barn. & Cressw. 160 ; Magee v. Atkinson, 2 Mees. & Welsh. 440; Seabcp 
v. Hawkes, 5 Moore & Pajne, 549 ; Kirkpatrick v. Stainer, 22 Wend. R. 244, 
254, 255 • Tamtor v. Prendergast, 3 Hill, R. 72; Simonds v. Heard, 23 Pick. 
121; ILggins v Senior, 8 Mees. & WeKb. 835, 845; Mills v. Hunt, 20 Wend. R. 
481; Newhall 0 , Dunlap, 2 Shepley, R. 180; Waring v. Mason, 18 Wend. B. 
425; Collins r» Butts,*10 Wend. 899; Post, § 400. 

® Alford v. Ejjglesfield, Djer, R 280 a; Paley on Agency, by Lloyd, 878, V79f 
Talbot 1 *. Godbolt, Vclv. R. 137; 2 Liverm on Agency, 249-251, (edit 1818) J 
2 Kent, Comm. Leet. 41, p 629-681, (4th edit); Story on Bills of Exchange* 
§78. 
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would be personally, liable for a failure to deliver the goods. 1 
So, f£. an agent should retain an attorney for his principal, and 
should promise to .pay him his fees, he would be personally 
liable.® So, if an agent should, in his own name, but on behalf 
of his principal, enter into an agreement to execute a lease of 
lands of his principal, he would be held personally responsible 
( fpr the execution thereof. 3 So, if an agent should, in his own 
name, draw* a bill of exchange pn his principal for the debt of 
the latter, he would be personally responsible, as drawer, in case 
of the dishonor of the bill, although upon the face of it, the 
bill was drawn on aecoifht of his principal. 4 So, if an agent 
should accept a bill in his own name, which is drawn on him on 
account of his- principal, he would be personally liable on his 
acceptance! 6 So, if an agent should sign a note in his own 

1 Jon^s v. Littledale, 6 Adolph. & Ellis, 486 ; Higgins v. Senior, 8 Mees. & 
Welsh. 884; Post, § 270. 

2 Pale? on Agency, by Lloyd, 378 ; Ilarvey ?;. French, Alleyn, R. 6. 

. 2 Norton v. Herron, 1 Carr. & Payne, 648; S. C. 1 Ryan & Mood. R. 229 ; 
Tanner v. Christian, 4 El. & JB1. 591 ; 29 Eng. Law A Eq. 11. 103 ; Leonard v. 
•Robinson, 82 Eng. Law & Eq. R. 127 ; 5 El. & Bl. 125 ; Cooke r. Wilson, 38 
Id. 862 ; 1 J. Scott, (N. S.) 153 ;*Ante, § 155-158. 

4 Bayley on Rills, ch. 2, § 7, (5tl» edit.) ; Lcadbitter v. Farrow, cited ibid, and 
5 M. & Selw. 845; Lefevre t>. Lloyd, 5 Taunt. R. 749; Maybew v. Prince, 11 
Mass. R. 54 ; Eaton v. Bell, 5 Barn. & Aid. 34 ; Goupy v. Harden, 7 Taunt. R. 
169; Ante, § 156-157; Paley on Agency, by Lloyd, 379, 380; [Ileubach r. Moll- 
man, '2 Duer, 260. There is perhaps an exception, where the agent, with the 
assent of liis principal, indorses the bill for the solq purpose of facilitating its col¬ 
lection, on«which ground probably* the case of Ridsou v. Dilworth, 5 Price, 564, 
proceeded; lb.] And it seems, that in such case, it would make no difference, if 
he signed his name “ A. B. agent,” if his principal was not named on the bill. 
Pentz v. Stanton, 10 Wend. R. 271; Ante, § 155. This also seems to be the 
rule in the-law of the foreign continental nations. Emcrigon lays it down that 
the; agent, who contracts in his own name, is bound, notwithstanding his quality 
of agentis announced; and he cites the passage from the Novels: Si autem dixerit 
fiat tibi satis aut a me, autab illo et illo, ( &c.; ipsuin autem, qui hoc promisferit, in- 
tegrum-quidem debitum cogi pcrsolvere. Novell. 115,'cap. 6, § 4 ; 2 EmCrigon, 
Ass^r. ch.4, § 12, pp. 466, 467 ; Ante, § 262, note; Post, § 271. 

5 Bayley on Bills, ch. 2, § 7, (5th edit.) ; Thomas v. Bishop, 2 Str. R. 955 ; 
Ant vf 165-4*7, note. The case of Thomas v. Bishop, 2 Str. R. 955, would 
Wfirt pause, as to the extent to which the doctrine should be carried. 

a bill was drawn on the defendant as follows: “ At thirty days’ sight, pay 
'Order, £200, value received of hiin,«and place the same to account of 
Buffdlngs Company, as per advice from Charles Mildmay. To Mr. 

v, 7 87. • 
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^me lot the premium due upon & ^policy of insurance} under¬ 
written for his principal, he .would, be personally responsible 
therefor. 1 So, if an* agent, employed to^eli«goods for his prin¬ 
cipal, should draw a bill oft $he purchaser in favor of his prinoi.- * 

* pal for the amount of the sale, he would* be held personally liable 
to* the latter, as drawer, upon the dishonor of the bill 3 So, in$ 
such a cdse, if the agent should remit his own note to the prin¬ 
cipal, fdr the amount of the sale, he would be liable not only to 
third persons, but to the principal, for the amount. 8 So, if an 
agent, employed to purchase bills for his principal, should have 
them made payable to himself or orderj and should then indorse 
them, and remit them to his principal, he would be liable thereon 
to his principal, as well as to third persons, as indorser. 4 The 
reason of each of these cases is the same; that, from the form of 
the transaction, the agent has' become a direct personal party to 
the contract, and liis promise and liability are precisely the^same, 


* ' 

Humphrey Bishop, cashier of the York Buildings Company, at their house, in 
Winchester-street, London.” The defendant accepted it as follows: “ Accepted, 
13th June, 1832, per H Bishop.” The bill being dishonored when due, an action 
was brought against Bishop, personally; and if was held, that lie was personally 
liable on the acceptance The only point of doubt is, whether a bill so drawn is 
not to be deemed as drawn on the cashier officially, and accepted by him 
officially, and therefore, as excluding a personal responsibility. Suppose a.check, 
drawn on the cashier of a bank, as such, and accepted by him ; would he be per¬ 
sonally responsible on the acceptance, or would the bank be responsible ? Drafts, 
drawn on, and accepted by, eathiers of banks, are usually treated as official trans¬ 
actions, and binding on the bank, and not *mereiy on the cashier personally. 
Ante, §§ 155, 159, and note. In Shelton v. Darling, 2 Connect. R. 435, a, bill 
was drawn on an agent, as follows: “ A. B., agent of the Commission Company, 
ninety dajs after date, please to pay to our order, two thousand dollars, value 
received, and charge to account. Your obed’t serv’ts, D. & C.” On which there 
was an acceptance, as follows • “ Accepted, A. B., agent, C. C.” It was held, 
that A. B. was not personally liable thereon ; although it was proved, that he pro¬ 
cured the bill to be drawn, and to be discounted for his own use. See also Ilbtl 
v. Hicks, 1 Cowen, R. 513, cited ante, § 159, note; Thomson on Bills of Rat- 
change, p. 228-230, (2d edit. 1836.) And see Fuller v. Hooper, 3 Gray, d4jh- 

1 Stackpole v. Arnold, 11 Mass. Ii. 27. 

2 Lefevre t>. Lloyd, 5 Taunt. 749 ; Ante, §§ 156, 157, note. *, * 

3 Simpson v. J>wan, 3 Campb. R. 291. But see Sharp v. Emmet, 3 Wharton, 

288 ; Ante, § 157 and note. \ 

4 Goupy v. Harden, 7 Taunt. R. 159. See ante, §§ 156, 157 j Sharp ta Sm- 

iinet, 5 Wharton, R. 288. 1 - 
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as thoseof any other person, drawing, of indorsing, or accepting, 
a bill, or signing a note. ‘It is ^perfectly competent, in point Of ’ 
l|tw, for an agent^n any cabe, to make himself personally re¬ 
sponsible for his pnncipal, or to his principal; and upon Ihe just 
inteipretation of the terms of the toregoing^con tract, and others 
of a like feature, such a responsibility is naturally, if not necessa¬ 
rily implied. 1 But it by no means is to be ‘taken, as a natural or 
necessary conclusion, that, because the agent is personally bound, 
-therefore the principal is exonerated; for we shall presently see, 
that both may in many cases be equally bound, if not in form, 
at least in substance, by the contract, so that«a suit may be 
brought by or against either of them. 2 

§ 270. The general doctrine, as to the liability of agents, may 
be further illustrated in cases, where there is a written contract, 
purporting to be made between line person, as buyer, and an- * 
othjjer as seller. Thus, for example, if an invoice, or a sold note, 
should describe the goods sold, as “ bought of A. B.,” the agent, 
as seller, gnd it should be signed by him, he would be held to be 
an immediate party to the contract, and liable as such, for the 
delivery of the goods to the buyer, notwithstanding he might 


1 Lefevre vv Lloyd, 5 Taunt. 749; Lucas v. Groning, 7 Taunt, 161.; Guupy i\ 
Harden, 7 Taunt. 159,; Paley on Agency, by Lloyd, 43; Simpson v. Swan, 3 
Campb. R. 291; Ante, §§ 155-158, 161, 162; Thomson on Hills, pp. 228, 270, 
(2d edit. 1886.) 

® Ar*e, §§ 161, 162, note; Post, §§ 270, 272-280, 446 ; Allen v. Coit, 6 Hill, 
N. Y. A. 318; Rogers v. Coit, 6 Hill, N. Y. R. It seems, however, to have 
been assumed, and in some instances actually decided, that where a contract is 
m*de with an agent acting and known as such, he cannot maintain any action 
thereon, although he is in terms the promisee, but that the suit must be brought 
in the name of the principal. Gilmore v. Pope, 5 Mass. R. 491; Taunton and 
Smith Boston Turnpike v. Whiting, 10 Mass. R. 327, 336, and the cases cited; 
3?ost, § 395. Indeed, it has been laid down as a general rule, that where the 
agent has no interest in the contract, he cannot sue thereon, although the prom¬ 
ise is made to him; but that bis principa^alone can sue. The Town of Garland 
Reynolds, 2 Appleton, R. 45; Irish v. Webster, 5 Greenl. It. 171-; Taintonr. 
Rrendergaat, 8 Hill, R. 72; Piggott t». Thompson, 3 Bos. & Pull. 147; Gunn v. 
Cantine, 10 Johns. R. 887. But it admits of the most serious question, whether 
this doctrine is maintainable upon principle, or is consistent with many other 
welboonsidered authorities. See Post, § 394-400; Fisher v. Ellis, 3 Pick. R. 
8*1; Fairfield *. Adams, 16 Pick. R. 381. See also post, § 394, and cases there 
- and post, § 896, and cases there cited, which it seems difficult entirely to 
reconcile with each other. 
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the goods, as the agent of the owner, and have triage 
rri that fjjwst to the buyer before or at the time of*the ^al^ 
if ; the agent contracts in such a form ^ to make hiinfestf* 
personally responsible, he cannot afterwards, Whether his' prinCi- 
jjfallbe, or* be not known, at the time of the contract, Relieve him* 
self from that responsibility. And in the case put, by tlie 
form of the contract, the agent represents himself to be tlje seller^ 
and thereby, as between himself and the buyer, he binds himself 
by that representation, as a contracting party. 8 But, althdbgh 
the agent may thus bind himself personally; yet this by tub 
means shows, fhat the principal may not also be bound, as a 
party to the * contract, through his agent; for there is no doubt, 
that parol evidence is admissible, on behalf of one of the con¬ 
tracting parties, to show that the other was an agent only in the 
sale, although contracting in Us own name, so as to fix the zeal 
principal. 8 It has been well observed, that, in cases of tifis sort,* 


» Ante, § 269. . * 

8 Jones v. Littlcdulc, 6 Adolph. & Kllis, 486; Ante, § 155-161; Higgins v. 
Senior, 8 Mces. k Welsh. 844, Magee v. Atkinson, 2 Mees. & Welsh. 440.* 

3 Jones v. Littledale, 6 Adolph. & Ellis, 486 ; Kean v. Davis, 1 Spencer, 4$jf>; 
Wilson v. Bailey, 1 Ilandy, (Ohio,) 177; Moore v. Clemeutson, 2 Campb. R. 22; 
Ante, § 161-16:!; Xnte, § 269 ; Post, § 446 ; Beebe v. Roberts, 12 Wend. 413; 
Eiggins v. Dellinger, 22 Missouri, 399 ; Higgins v. Seuior, 8 Mees. & Welsb tk 440. 
VIr. Baron Parke, in delivering the opinion of the Court in this last case, said: 
‘The question in this case, which was atgued before us in the course of the last 
erm, may be stated to be, whether, in an action or an agreement in writing, 
>urporting on the face of it to he made b) the defendant, and subscribed by bid, 
or the sale and delivery b) him of goods above the value of £ 10, it is competent 
or the defendant to discharge himself, on an issue on the plea of non-assumpsit, 
)y proving, that the agreement was reall) made by him by the authority of, and 
is agent for, a third person, and that the plaintiff knew those facts, at the time 
when the agreement was made and signed. .Upon consideration we think, that it 
ir as not; and that die rule for a new trial must be discharged. There is no doutft, 
hat, where such an agreement is made,th is competent to show, that one or 
if the contracting parties were agents for other persons, and acted as snch agents 
n nfeking the contract, so as to give the benefit of the contract, on the one 
o, and charge with liability, on the other, the unnamed principals; and 
fheth$r the agreement be or be not required to be in writing by the statute of 
rauda; and this evidence in no way contradicts the written agreement. It does 
i# deny, that it is binding on those, whom, on the face of it, it purports to bi$d; 
tut shows, that it also binds another, by reason,»that the act of the agfent, in sb afr; 
ogfjta'fgroement, in pursuance of his authority, is, iu law,*the act ofth£j)$$|^ v 
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the liability of the principal depends upon the act doite; ahd not 
merely up6n the form in which it is executed. K the agent is 


pal&jgjBut. on the other hand, to allow evidence to be given, that the party, who _ 
jtgpeaire on the face of the instrument to be personally a contracting party, is not 
such, would be to allow parol evidence to contradict the written agreement; which 
cannot be*tione. And this view of the law accords with the decisions, not merely 
ad taJulls of exchange, signed by a person, without stating his agency on the face 
of thrill; but as to other written contracts, namely, the cases of Jones v. Little- 
dale, and Magee v. Atkinson. It is true, that the case of Jones i\ Littledale might 
be supported on the ground, that the agent really intended to contract as princi¬ 
pal. But Lord Denman, in delivering the judgment of the Court, lays down this 
&s a general proposition, ‘ that, if the agent contracts in such a form, as to make 
himself personally responsible, he cannot afterwards, whether his principal were 
or were §ot known at the time of the contract, relieve hirnself from that responsi¬ 
bility/ And this is also laid down in Story on Agency, § 269. Magee v. Atkin¬ 
son is A direct authority, and cannot be distinguished from this case." Trueman 
». Loder, 11 Adolph. & Ellis, 389. Mr. Smith, in his Leading Cases, Vol. 2, p. 226, 
note to the case of Thomson v. Davenport, says : “ The next proposition, above 
submitted, is, that parol evidence, that the person who has signed as principal, 
’was.in reality an agent, ought not to be excluded, when the purpose, for which 
it is offered, is that of charging the principal with the contract. The principle, 
on which it is submitted, that this depends, is adverted to in the text of Paterson 
v. Qandasequi, which |tates, that ‘ it was moved to set aside the nonsuit, on the 
ground of assimilating this case of a dormant principal to that of a dormant part¬ 
ner, where, though the person, furnishing goods to the ostensible partners, in¬ 
tended, at tlie time, to give credit only to them, yet ho may afterwards pursue his 
remedy against the dormant partner, when discovered/ An% this, it is submitted, 
is the ti ue principle. A dormant partner is sued on the ground of agency ; he 
is liabl on a contract relating to the firm, made in the ostensible partner’s name 
alone, because he is taken to have adopted the name of the ostensible partner as 
his own, for the purpose of such contracts. So that, when the ostensible partner 
signs his name to such contracts, lie signs a word, the meaning of which compre¬ 
hends not himself alone, but his partner also. It is, in fact, a question of signifi¬ 
cation. A and B trade under the name of ‘ A ’; the name • A,’ therefore, when 
used in a contract relating to such trade, means ‘ A & B’; and to show, that it 
has such meaning, parol evidence is admissible, but admissible only for the pup- 
pose of charging B; for De Mautort v. Saunders, 1 B. & Ad. 398, decides, that it 
cannot be admitted to discharge the ostensible partner. Now, if B mav contract 
jointly wt^h A, under the name of A, and employ. A to sign it, there is no reason 
why he should not contract individually in the same way, and, if he may do so, 
then parol evidence must be admissible to, show, that A, being his agent, so con¬ 
tracted for him. This view will be, it is submitted, borne out by an examination 
ofthe authorities. In Paterson v. Gandasequi, the order for the goods, for which 
the,action was brought, was in writing, signed only by Larrazauel & Co.; no 
objection was made to the admissibility of the parol evicence. In Thomson v.. 
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clothed with the proper authority, his acts bind the principal, 
although executed in his own name. The only difference ia^' 


Davenport, Rail ton r. lVelc, and Railton v. Hodson, the invoices, which appear 
to have contained the terms of the contracts, were made out to the respective 
agents. The case of Short v. Spaokman, 2 Barn, & Adolph. 962, has considera¬ 
ble bearing on these jmints™The plaintiffs, being employed by Hudson to 
oils, employed one Beetle) to effect a purchase for them; Bentley applied M the 
defendants, who refused to sell to the plaintiffs, but, being informed theyTOd a 
principal, consulted, and made out the bought and sold notes to the plaintiffs, as 
principals. Hudson refused to ratify the purchase, on which the plaintiffs took 
it for their own benefit, demanded the oils, and brought an action against the 
defendants for not delivering them. It was objected, that the defendants M 
expressly refused to deal with the plaintiffs as piiniipals. The form of the writ¬ 
ten contract (the bought and sold notes) m which they appeared as principals, 
was, however, held to entitle them to sue; and Parke, J., in his judgment, says ; 
‘It is found, that the plaintiffs were authoii/ed by Hudson to buy oil of ie de¬ 
fendant, and the contract was binding both on them, and, if the defendant chose 
to enforce it, on Hudson.’ It is for the above dictum of Parke, J., that Short v. 
Spaokman ' B cited; the decision of the < asc turns, as will be perceived, upon .’the 
right of the agent to sue upon the contract in his own name. That an agent, 
who has made a eontiaet in Ins own name for an undisclosed principal, may sue 
on it in his own name, is established by several cases, particularly the late one of 
Siu» ft It™,], 5 Bam. 4. Adolph .193. ‘ II is,' said i],c lord Chief Justice, de¬ 
liveries the >,lament ol the Court in that ease, after a ctr. adv. vult, * a well- 
estahh-hol rule ol law, that, where a coutrart not under seal is made by an agent 
m lus own name -or an undisclosed piincipal, cither the agent, or the principal 
may aue on it; the dSemlint, in die latter ease, being entitled to be placed in 
the same situation, at the time of tin- d.s,Insure of the roal principal, at if'thn 
agent bail been the contracting party. This rale ia most frequently acted on 
in sales by factors, agent., nr partncis, In which ease, either the nomiaal or nal 
contractor may „ue. lint =t inn, lie oqo.ll, applied to other case,.- See .ho 
Altxand. r e. Barker, S Tyrwh. B. m,; Sim, a. Britain, 4 B. & Ad. 376; Baa- 
mhle |. I onto 5 Tyrwh. 111. Now, as fa, as the admissibility of the parol evi- 
felaij'nlilvfcratt., contract is concerned, there ia asmuch objection to 

“" to sue t r foX rP ° S ° l ? H1 ? ?'“■ not named in the eonlraet 

itself, to sur , as foi the purpose ol rendering Inin liable to be sued. But the true 

rule, ,t,, ant,muted, ia, that die parol evidence is admissible for the purp^tf 
introducing a new nartv hut nevnr fr,* B " ,,r P t 9 01 

to the contract W tr'i ? t ^.schargmg an apparent party 

»d, in the judgment of the tZ "j 

7c m T 7 r ,ed ’ ,,ul "W * ■** 

N. C. 60S, where the Couit hold, that the buyer did not, by requestin 
lers agent to write a w.b of the contract in his (the buyer’s) book iJU 
lum hie agent*for the purpose of signing hi. mune, so aa to route si 

note in writing within the statute of. frauds.- But roe Stockpole ». ArSd, 
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that» whore the agent contracts in his own name, he adds his 
own pers&ml responsibility to that of the principal, who has em¬ 
ployed hiift. 1 

§ 271. The Roman law, as wo have already seen, carried the 
responsibility of an agent, contracting m \iis own name, although 
for the bene^; of his principal, somewtot furthtr; for, m all 
such contracts, he was, ordinarily, deemed to be the primary and 
sole ^contracting party, until the Praetor gave the mstitonal and 
exercitorial actions. 2 But the modern nations of Euroj ■, w liich 
Have adopted the Roman law as the basis of then jimspiudcnce, 
have followed out the principles of our law, by exempting the 
agent from liability when lie has contracted soli ly in the name 
of his principal; and by fixing a pusunal liability upon him, 
when, although known and described as an agent, lie yet'has 
contracted in his own name. 3 Thus, Emengon lays down the 
rule and the exception in the follow ing broad terms “ Accord- 

11 Mass. K. 27, 29; Bradloe v Boston (iliss Co 16 Pn k 1L 847 , Anti, Vt 117, 
154,155,440,161; Post, ^ 27 j _s<) 2 Ktnt, Comm Lut 41, pp 6 50,631, 

(4th edit); Hopkins v Laioutun, 4 Louis. Pi fii, Hays i Lynn, 7 Watts, 
R. 524, Muldon v Whitloih, 1 Cow li 260, J’oitu i Laliott, 1 Cowen, 
It. 3o9 Waring o Mason, 18 Wind It 42a, Mills i Hunt, 20 Wind R 
431 , bulluau v Campbell, 2 llill, U 271 It i-> dilhiult, if not impiai tuable, 
torn one ile the language ol all the authontns on this subjut, as may bi j>teu 
in note to ante, $ 147 For examplt, it wis hi Id, in Mmaid i Reed, 7 Wend 
R. 68, that a note, executi d by a witi in lui own n uni, will not bind lm hus¬ 
band, if it ( >»s notpurjJort to be made foi him, iitlm m tin body ot the note, 
or in tin bi.natun by lur as agent, although she has authouty fiom hti hus¬ 
band to gne notes to bind him ‘ [But tin i ontiaiy h is sine e bun held in Bug- 
land in Lmdus v Bi ad will, 5 Com B Rip r »sj ] Sic ako Spemu v Tnld, 
10 Wend R. t.. 

1 Pei Mi Justice Poitei, in Hopkins t Laioutuie, 4 Millet, Louis R 61; 
Meihamis Bank v Bank oi Columbia, 5 Whiat R 326 , Hyde t Wolff, 
4 Millet, Louis. R. 284, S P Potluer on Obhg by 5baus, n 82, 447, 448 , 
Bowen v Moms, 2 Taunt. R. 371, 387 , Lissit i Reave, 2 Atk 894 , Beebe v. 
Roberts; 12 Wend. 418, Ante, §5 160,161, Higgins v Stnioi, 8 Mees A Wplsb 
844. 

* Ante, §$88, 161-163; Post, §§ 425,426; Dig Lib 11, tit 1,1 1, Id tit 3, 
1. 1; 2 tavern.Agency, 247, 248, Id. 253, 254, (idit U18), Hopkins v. 
Lacouture, 4 Miller, Louis. R 64 

3 Potluer on Oblig. by Evans n. 71, 75, 82, 447, 448, 1 Emeiig Assur eh 
5, § 8, p. 187; l Stair, Inst, by Btodie, B 1, tit 12, § 16, Ersk Inst. B 8, tit. 3, 
§§ 45,46; 2 Emerig. Assm ch 4, § 12, p. 465 , 2 Liverm on Ageniy, 258, 254, 
(edit. 1818) 



ak‘ , aobuoi. • . 

ing to the general rule, (says he,) the agent, <* ^ 

stipulates, or acts in bis quality or character, as ajpttfM act !»$/ 
sonally bound, {en son nom' jrropre.) He is a simple agent d| 
instrument, {11 tst simple mimstre et extcuteur.) He is held ttf 
nothing more than to exhibit his authority. But, if he Contracts 
in Ins own name, he is bound, without distinctly, to the third 
person with whom hf contracts; because such third pfersbn is 
ignorant of Ins quality or character, as agent, and he is presumed 
rather to act for himself than for another. Potius meo nomint, 
quam jno alio} 

^ 272. One of the most common instances of the application 
of this doctirtie of the peisonal liability of agents who contract 
m their own name, and yet a\owedly for their employers, is to 
be found in cases of policies of insurance, procured to be under* 
written by agents for their principals. In the common form of 
such policies, the agent, (A. B.,) in his own name, causes hinor 
self to be insured for Ins principal, (C. D.,) or for whom it| may • 
concern, &c. In such cases, the agent is deemed an immediate 
party, although not th< sole contracting party. He is liable for 
the premium; ho may sue and be sued on the policy; and the 
undeiwriters and himself become reciprocally parties to thf* 
policy, and incui the mutual obligations consequent thereon. 3 
Einuigon has doubted, wlnther, upon principle, the agent in 
such a ease, it he acts in Ins quality of agent, ought to be per¬ 
sonally liable. But he admits that the universal usage is the 
othu w.vy; and that it has the sanction of judicial decisions. 8 It 
is certainly entirely w ell settled in the English and American 
law, md it seems to be a reasonable interpretation of the terms 
and objects of the instrument. 4 


1 Eituiy Assui Iom » th 1,4% 12, p 465, Ante, § 262, note, 269, note 
* 1 r«™ 1 n 'on, Assm 'ell 5, , 4, PP HO, 140, Marsh on Insur 11. 1, eh 8, § 2, 
p 292 2 16, Id B i, ch 16, ^ 2, p 683, 1 Phillips on Insur. ch. *22^pp. 519, 
52J, 524, Ante, $ 100 , 111, 161 , Post, 894, 408. bee btacfcpole ^Arnold, 
11 Miss 11 27 2 Valin, Comm Liv 3, tit 6, ait 3, p 84, Pothiex, Traits de 

Assur n 06, GimIt t. Handle), 4 Barfl & Cmsw 606, by Bayley, J. 

3 1 1:nu ‘ ri -°" 1,1 M'hpp 107,138, Id 4} 4, p 139 141; *Pothier, Traits de 
Assui n 06 , 2 Vvhn, Ln 3, tit 6, art 8, pp H2,133; 2 Livenn. on Airency, 
247, 248, 251, 255 £edit 1018), Ante, § 260 and notes 
< Marsh, on Insui * 1, r h 8, § 2, p 292-296 , Id. B 1, ch 16, § 2, p. 683 ; 

1 ™ 2? ’ PP 519 ’ 523 ’ 524 ’ 1 Kmerigon, Assur. ch 5, §3, 

pp. 13 ,138 . Id § 1 pp ] to, 140 ; 2 Emengon, Assur ch 4, § 12, p. 467. 
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§273. fortiori, the same doctrine applies to, cases, where 
the instrument is under seal, and purports to be, not the deed of 
fbe principal, but the deed of the agent. 1 In such cases, as we 
have already seen, although the party describes himself as agent 
of another; yet, as the instrument cannot be deemed the deed 
of the principal, it would be utterly without any legal effect, 
unless it was construed to be the deed of Hie agent; 2 3 * * * * and, there¬ 
fore, ut res mag is valeat, quam pereat, the interpretation is 
adopted, that it is the intention of the parties, that the agent 
shall be bound for the principal; for the law will not impute to 
the parties an intention to do a \oid act; much less will it, for 
such a purpose, allow the words of the instrument to be straiued 
out of the ordinary meaning attached to them. The words, 
therefore, which touch the character oi the agent, are treated as 
merely wbrds of description, as a mere designation of the per¬ 
son, by whose authority and for whose benefit he is, acting; and 
not as intended to exclude a personal responsibility. In this 
way the whole instrument may have a sensible ellect according 
to the import of the words m their ordinary signification and 
connection. 8 


1 Ault*, § 147-150, 155-157, 161 ; Post, 270 278, 422, 150; Me)er t*. 

Barkci, 6 limn. 228, 231; Slone r Wood, 7 Cow on, R. 153. 

3 Auto, § 117 150, 152, 151-150 , Post, Js§ 277, *278. 

3 Ante, & H8-J58, 1G1, 266-209 , Post, 280, 2M , Appleton r limks, East, 

It. IIS, Abl *. l on Ship]). l*t 3, eh 1, § 2, Dm all r Ciaig, 2 Wheat. It. 15; 

3 Chat) on C einm. and Manuf. 211, 212, Kenned) v. Gomeia, 3 Dow. & Kyi* 

503, 2 Liver in. on Agency, 240-25*2, (edit. 1818), White r. Skinner, 13 John. 
It. 307 , Sumner v. Williams, 8 Mass It 108, Stone r. Wood, 7 Cowen, R. 453; 
Tippetts i. Wall v*r, 4 Mass. It. 505; Hopkins v. Mehalle), 11 Seig. & Itawle, 
120; Me)er v. Baiker o limn. It 231 In Hopkins c. Mehaffe), 11 Scrg. & 
Ravvle, 126, 1*29, there was a sealed agreement, pmpoiting to be between a 
corpoiation, by its corjjorate name, of the one part, and the plaintiff, of the 
other part* It was signed by the president of the iorpoiation, with his own seal, 
and the president was afterwards sued thereon. The Court held him not per¬ 
sonally liable on the instrument, even d he'had not authority to execute it for 
the corporation. On that occasion Mr. Justice Gibson, in delivering the opinion 
of the Court,said : “In general, it is hue,that there is a distinction between 
contracts, that are entered into on the part of gov eminent by its agents, and 
those which are entered into on the part of individuals, or corporations, by those 
who represent them. In respect of the first, it may Bdfcly be asserted, that, 
whether the contract be by parol, or by deed, the public faith is exclusively relied 
on, whenever the agent does not specially render himself liable In respect of 
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\ 274. In the preceding cases, the agent is held ^tra^ly lif^ 
bie upon the contract, because he is a direct part#- tQ$t, although/ 1 


. i ■ " ■ ' 


the second, wheie tlie < ontrac t is bj parol, the spent is liable only where he had 
no authority to bind Ins pi mop'll, but the agent of an individual or corporation, 
covenanting, unde r his seal, foi the ac t of his principal, although he describe him¬ 
self as contracting ioi »nd on behalf of his principal, is liable on his express 
covenant, whether lit lod the antbonty of the person, whom he thus professes to^ 
bind, 01 not The 1 iw n> thu^ bioadly laid down by Mr Chitty, in his Treadle 
on Tic idmg, page 21, irul the authontics whu h he cites, fully bear him out,‘*to 
whith any be added Tippetts o W alkti,4 Miss K 595. It is Somewhat remark¬ 
able tint the distinc turn bctvvi cn a p irol and a sealed contract was not tak&ft in 
RaikI ill v Van Vtchtcn 19 .Jol ns <>0, and that the authorities, tiled to prove, 
that an agtnt, who pi iMin ill} covenants m behalf of bis piincipal, is liable only 
m the event of tliur liting no recourse to the principal,directly piove the re¬ 
verse There is a d iss of tasc s n toied to, which have nothing tp do with the 
question I mean those cases win tc the defendant undertakes to covenant for 
otlicis, as well as lunisc It, md thuc it is settled, that, if he has no authority to 
bind the others, he is in urtluhss bound linnstlf, not that be ineWs an eventual 
liabihi} m const (pit m t of tin otht i-> being dischaiged, but he remains bound as 
be wis ori unall}, the mstiunit nt bt mg lus Stic lal deed It is unnecessary, there¬ 
fore , to nnjuiic win tlu r tin pi mitill might have an action of assumpsit against 
the pnnupil, in consequinct of the e\istmio of a parol authority to the agent to 
entei into the contiic t, lx c aust, win tin r he mi} oi not, the agent is liable on his 
expit s> t cm nant Hut tin re is i sinking atid substantial diffc rence betwci n the 
cost mint of an ae lit, who disc ubes himself as contiaeting foi lus puneipil, and 
the eovtnant of a pnnupil, tliiou_h tin mtans and b} the mstrumentalit} of an 
agent The fust is the liidividud covenint o( the agent, the second is the indi¬ 
vidual eoienant of tin pnnupil, and, m tins respect, the c ise at bar differs from 
Randall t Van Vtchttn, in which the dibtinetion seems not to have been adverted 
to No decision can bt found in Mippoit of the position, that what appears on the 
fact of the dud to be the piopei covenant of the principal, but entered into 
tbiough the agent} <>t m attonuy, (which, by the by, is the legitimate form of 
the instrument, when tlu attorney is not to be bound,) shall he taken to be the 
propu counant of *lu attorney, wherevei he had not authority to execute the 
deed llow c ould h< be dc c 1 u d againsi ^ If, in the usual and proper manner 
of pleading it wen illcgcd, that the agent had covenanted, it would appear by 
the produitmu of the nnliument, that he had not, but that his principal had cove¬ 
nanted tlnough his mtans, which, on non est /actum being pleaded, would be 
fa+al This is pit usely t >< c asc before m, except that it is not quite so strong, 
In the bod} of the mstiument the covenants are stated, as if they were made by 
the corporation dim tly with the plaintiff, without the agenej of any one, the de¬ 
fendant not being n lined but merely signing and sealing it with his own seal, as 
the deed of the coyurt.. . i which, I readily admit, it is not Now, to avoid the diffi¬ 
culty, which I have ( u,t m. ntioned, the plaintiff, in declanng, does not, in the usual 
way, set forth the substai of the covenants, but alleges that, by certain articles 
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he is acting for his employer ;* and the contract is treated as his 
oWa express contract. But the liability of an agent may also 
arise* by implication, from his own acts, with reference to a writ¬ 
ten contract, to which he is> not originally a party. By the com¬ 
mon fcrffri of a biU of lading, the goocK are deliverable to the 
consignee, or his assigns, or to the shipper, or his assigns, he or 
they paying freight therefor; and uporilthe construction of the 
instrument, it has been held, that* whoe\er receives the goods 
under the bill of lading, as consignee, oi assignee, contfe^ts by 
implication to pay the freight dne on them 1 Therefore, if the 
shipper, or the consignee, in such a case, should mdor&e the bill 
of lading lo his agent, whether known to be an agent or not, the 
latter would be liable to pay the freight, if he took the goods 
upon the consignment under the bill ot lading, 2 unless, indeed, 
it should appear upon the face of the consignment or indorse¬ 
ment, that it was made to him as agt nt meiily, or the othe'r cir- 
cumstaoeea of the case should show, tliet no credit was given 
to him for the freight. 3 [But a mere naked consignment to an 

of aj^heement between the p irties, it was cove nantt il ‘ as follows ”, and ‘hen sets 
out the articles according to their tcnoi assigning lot lm uli, that the defeudant 
had not paid, Ademumt would uiiqut>>lioii tl>h hiu an-wciefl the purpose 
as well as the pica of non c^t fat turn, loi the ded nation sits loith no covenant 
of the defendant, and < onscquentl) no taust ot utiou Hut the piper is not the 
defendant s d »d IK maletl and dclntitd it uii loulitidl) , but there is some¬ 
thing more tl m staling and delivery nm^in to i dud It ought to contain 
the proper puts of a contract, and in this instillment tin it are no obligatory 
words, appin tble to the peison of the defendant J un the staling and delivery 
weit (by thi paity) as the pre-idtnt, and in bilnlt oi the eoiporation It the 
defendant had authority to eonti u t for the torporitiou, although he has done so 
informally, there cannot hi a d »ubt that, as tin woik ln*> bu n done, the plaintiff 
may have an ai tion of some soit against it But he nevei tu ated on the basis of 
the defendant being pusonally answet tbit , and to pm mil lum to maintain this 
actum, WjhwM ptiuut him to lia.e, what was not in the contemplation of either 
party, recourse to the peison of the agent I am, tlmefou, of opinion, that the 
Judge who tried the cause, was right uyluecting the jury, tint the paper, given 
m t vide nee, was not the deed of the defendant ” Ante, 154 and note. 

1 Cock ft Taylor, 13 East, R 399, Dougal v Kemble, 3 Bing R 886; Abbott 
on Shipp Pt 8, eh 7, § 4, p 285, (edit 1829) , Wilson v Key mer, I Maule & 
btdw. 157 

8 Ibid , Bell v Kymer, 5 Taunt R 477, Evans v Marlett,or Maitel, 3 Salk. 
R 290, Post, § 895 and note 

3 fPismot easy, peihaps, to reronule the language of all the eases on this point. 
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Cock t;. Taylor, 13 East, R- 36!), shows, that a purchaser, under 
from the consignee; is liable for the freight; and Wilson v. Ke 
Sclw. 157, and Bell v. Kymer, 5 Taunt. R. 477, and Dougal v. Kemble, 3 Bing. 
R. 383. that an agent, consignee, or indorsee, is also liable, if the bill of lading 
contains a consignment, or indftsement to him generally, without saying, tbat be 
is agent. In this last ease, Mr. Chief Justice Best said: “ It Has been insisted on $ 
the part of the defendants, that the verdict of the plaintiff is inconsistent with tl@ 
law of England, because the contract, on the bill of lading, is with the shipper, 
or Le Cointe & Co., and that the liability of these parties cannot be transferred 
to the defendants. But this argument is founded on an inaccurate statement of 
the terms of the bills of lading. Neither the shipper, nor Le Cointe & Co , agree 
by these instruments to pay the freight. These are receipts for the goods, with 
an undertaking, on the part of the captain, that he will deliver them to the legal 
holder of these bills, on such holder’s paying the freight. The captain bas a lien 
for the. freight against whoever shall become the owner of the goods. The owner 
could not compel the captain to deliver the goods from his actual possession, with¬ 
out paying the freight. The act for regulating the West India Docks continues 
the lien for freight, whilst goods, delivered from a ship, and liable to freight, re¬ 
main in those docks. Whoever obtains the delivery of goods, under such a bill 
of lading, contracts, by implication, to pay the freight due on them. There ig no 
assignment of contract, no shifting of liability. The receiver of the goorfdP&u 
original contractor to pay the freight on them. With respect to the alleged hard¬ 
ship on brokers, they know the terms of the bill under which they claim ; they 
know what freight is due, and they need not make advances beyond the value of 
the goods, subject to freight. The hardship on the ship-owner would be much 
greater, if, after having brought the goods to England, he should not be entitled 
to recover freight from the parties who possess them under the bill of lading. 
Cock v. Taylor is expressly in point for the plaintiff. It has -been attempted 
to distinguish that case from the present by the circumstance, that the. plaintiff, 
in that ease, had made no application to the consignee before applying to the 
defendant, and that the defendant was there a purchaser of the bill of lading. 
With respect to the application to the consignees, it was made, when the plaintiff 
supposed them to be the holders of the bills of lading. The moment the plaintiff ' 
discovered that the bills of lading had been transferred to the defendants, he ap¬ 
plied also to them; and a man is not bound by what he does, in ignorance of the 
actual circumstances of his ease. As to the. circumstance of the defendant in Cock 
v. Taylor being a purchaser of the bill of Jading, the effect of that is got rid of by 
Bell v. Kymer, in which the defendant was only a broker, and in which Gibbs, 

C. J., said, ‘ Lhe holders of a bill of lading were bound to know that they were 
liable for the freight.’ That decision is not touched by any subsequent case, for 
Wilson ». Keymer Jnrned on a different point; and every Jud»e, in that Otfse, 
confirmed the decision in Cock wTaylor. In Wilson i>. KeymcAhd defendants , 
did not obtain the goods under the bill of lading, but under the order of the con¬ 
signees. In Moorsom v. Kymer, the inference of an implied contract was r4$ ;ded 
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4jg kncwfipid there is no stipulation that the consignee Bhall pay 

of a special contract under a charter-party ; and Le Blanc, J., 
said^ipb law will not idi^e an implied promise, where there is an express agree¬ 
ment between the parties.’ But lie also said, ‘ Wheie the ship .s a general ship, 
and there is no other to whom the party can resort, the law will impi) a promise 
to prwjfct a failure of justice’ There would #e a failure of justice if such a 
promise weie not implied in the present instance” bee also Scaife v. Tobin, 3 
Barn. &. Adolph R 523 , Coleman v Lambert, 5 Mees & Webb 502 , Tob.n v. 
Crawfoid, Id. 2Ja In the case of Amos v Tempi rh, 8 Mces & AViIsb. 798, 
where, by the bill of lading, the goods were “dclivtiable to A, for the London 
Gas Company, or his assigns, he ot they paying ft eight for the sml goods,” and A 
received the goods under the bill of lading, it was held that A was not peisonally 
liable for the fieight, inasmuch as, on the faie of the bill of lading, he was a 
mere agent to receive the goods for the companj, the property vesting in them. 
On that occasion, Mr Baron Parke, in delivering the opinion of the Couit, said 
“The ease of Cock v Tajloi established the pioposition, tint the iccc ipt of goods 
by the indorsee of a bill of lading, b) which thi v woe made d» Im t llile to the 
consignee or Ins assigns, he or tho pacing the fi eight, was evidence of a new 
contract between lam aud the ship-owner to pav the height according to the 
terms of the bill of lading, and that cdM' has been followed l\ man) others. 
Bid^ere the defendant is, on the face of tin bill of 1 idmjt a mere agent to te- 
ce^phe goods, the London Gas Compinv bong tin c oiMgiiee s and the prop¬ 
erty vesting in them, according to the rule laid down b\ Lend Holt, in the case 
of Evans v Mailett, and the promise to be niterrtd from the receipt of the*goods, 
undei su< h a billot lading, is pnma fat te a promise b) the defend uit, as agent 
for flu < ompanv, to pa) the fi eight on their account, and not a piomise to be per¬ 
sonal!) lespnu >ble for it, and theie was no sufficient cvuU ncc to the contiar).” 
It is difficult to leioncile this decision with the luiguigc of Loid Tendeulen, 
m I)iew v Bird, Mood & Malk 156, and Keutuia i lludmg. Mood & Malk. 
R. 511 Tie real question m Amos v 'letup* ilcv, 8 Mus 4c Welsh. 798, was, 
wliethi r c icdit was giv c n to A, the agent, oi not, tor the fie ight Now the goods 
were deliveiable to him, for the Ga* Compan), but he, or Ins assigns were to pay 
the freight, by the terms ot the bill of lading Wh> then was not A directly lia¬ 
ble for freight, according to the terms of the bill ot lading * He had not assigned 
it It by no means fallowed, that, because the London Gas Company might be* 
liable for the freight, therefore A was not Both might be liable. Ante, § 270 
and note. In Abbott on Shipp Pt. 3, ch. 7, $ 4, it is said “ If a person accepts 
anything, which he knows to be subject to a duty or charge, it is rational to con¬ 
clude that he means to take the duty or charge on himselt.” See ante, § 263, 
note; Post, f 895. See, as to when a consignment v csts the property in an agent, 
who is under liabilities or has made advances, Holbrook n Wngh , 24 Wend. R. 
169; Haille v. Smith, 1 Bos. & Pull. 563, Ante, §111, Abbott on Shipp. Pt. 8, 
cb* 2, § 4, note 1, p. 216, (Amer edit. 1829); Dunlap v. Lambert, 6 Clark & Fm- 
nell, 600, 025, 627. See post, § 395 and note. 

1 [Boston & Maine Railroad v. Whitcher, 1 Allen, (Mass.) 497 (1861). Bige* 

28 * 
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^ 274 a. But although, m general, an agent who obttfaracta i$ 
writing in his own name, even avowedly as agent 4$ another, 
is thus personally responsible upon the agreement so made 
him, whether it be under seal or not; and it will be treatya* 
his personal obligation and contract; yet it does not necessarily 
follow, that if the pimcipal is not bound thereby, the covenant 
or contract can in all cases be enforced by or against the agent 
personally. For if, from the nature and objects of the agree¬ 
ment, whether under seal or not, it can be collected, that a re- 
cipiocal obligation is intended to be created, and yet, under the 
circumstances, it cannot be enforced; or if there is a total fail¬ 
ure of the consideration on one side, and the other side cannot 
maintain any action thereon ; there, the agreement will be treated 
as utterly void. Thus, for example, if an agent should in his 
own name, and as attorney of his principal, demise an estate 
of his pimcipal for a term of years, at a specified rent, and the 
lessee should covenant to pay the rent; there, inasmuch as the 
demise wouljl be utterly void, as the lease is not executed in 
the name of tin principal, the agent could not maintain a suit 
foi the lent on the <o\tuint, because the whole instrji^^t, 

low, C J , there id “ The cases in which an agent has bee n held liable to ^ly 
tin fi ught of gc ills consume d to him proeied on the ground that, by the terms 
of bills of lading as usually driven ispieialh in casts of transpoitation by water, 
the consignee is to pa> die freight In othti woids, the carrier undertakes to 
deliver the piopeity to the tonsigme, ‘lie paying freight for the same ’ Who¬ 
ever accepts delivery undir su< h a bill of lading, contracts, by implication, to pay 
the freight due on them, mil it the name of the agent only is inserted m the bill, 
without an) designation of the chaiacto or eapicit) as agent foi anothci in which 
he Tecems the goods, lie is liable individually foi the freight, because he thereby 
becomes an qngmal contiactoi to pay therefor These eases rest on the princi¬ 
ple, tint hi who aici pts i tiling wineh he knows to be subject to a duty ot charge, 
•foi which hi is cspectcd to piy theicby contracts, by impliiation, to take the 
duty or ilmgc on himself Cock v Ta)lor, 11 Last, 899, Wilson t> Kjmer, 
1 Manic &. btlw 157, JJougal v Kemble, 3 Bmg 883, Amos n Temperley, 8 
Mees & \\cl b t )8 But no case can be found which goes the length of bold- 
ing, that an agt nt is Uible for the fuight of goods sent to, and received by him, 
when Ins age ni) is known to tla carriei at the time of the delivery of the goods, 
and when tlieie i no stipulation m the contract of transportation by which the 
consignee is to piy 4 he fn i c ht In such a c asc, the essential elements of a con¬ 
tract are wanting 11 u s nothing fiom which an intent on the part of the 
shipper or < amer to lu^c the agent, oi an agreement by the agent to my the 
freight, can be infui»d J 
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telading. tlje t covenant, would be deemed voi<J» and the con- 
sid^ratioR^pir the covenant would totally fail. 1 Neither, for the 
jason, could the lessee maintain a suit on any covenant in 
thbftd&Ss? in his own favor. The same rule has been applied to 
the case, where an agent made an agreement under seal, as 
attorney of his principal, whereby, in consideration of a certain 
sum, tie agreed to execute a good and sufficient conveyance in 
the law, of a certain farm of his principal; and the agent brought 
a Buit to recover the consideration-money ; and it was he’d un¬ 
maintainable, because the agreement was considered as made 
by and with the agc|f; in his own name, as attorney, and not in 
the name of his principal, and then the whole agreement deemed 
void,,since the agent had no estatfe in the farm to convey.? ^.If, 
however, the agreement had been , by the agent, not thlt he 
would convey, but that his principal should convey, then it 
seems that the agreement would have been valid. 3 

§ 274 b. Another class of cases may readily be suggested, 
where, from the defective mode of executing the instrument, 
the principal is not bound, and yet, neither is the agent bound ; 
ami that is, where, although the agent is capable of acting for 
th*principal, he or she is incapacitated from binding himself or 
terself by a personal contract. Thus, for example, if a husband 
should authorize his wife to sign notes on his account, it is indis¬ 
pensable, in order to bind him, that the notes should, either in 
the body thereof, or in the signature, purport, to be his notes, or 
on his account; for notes, given in her own name, would not, in 


1 Frontin ». Small, 2 Ld. Itaym. 1418; S. C. 2 Strange, II. 705 ; Berkeley v. 
Hardy, 5 Barn. & Cressw. 355; Townsend v. Hubbard, 4 Hill, N. Y. R. 351, 
358. 

9 Bogart v. De Bussy, 6 Johns. R. 94. 

8 Spencer v. Field, 10 Wend. R. 87. Some doubt may well he entertained, 
whether the ease of Bogart ». De Bussy, 6 Johns. It. 94, was a correct applica¬ 
tion of the principle of the case of Frontin v. 'Small, 2 Ld. Rayin. 1418. The 
latter was an executed lease in the name of the agent, and passed no estate. 
The former was an executory agreement, under seal, in which the covenant 
was, on the part of the agent, “ to execute a good and sufficient conveyance in 
„ the law ” of the farm of his principal, which covenant could properly be per¬ 
formed by a conveyance in the name of his principal, under due authority. The 
pleadings, upon which the case was decided, did not raise any ruestioii as to the 
form of the conveyance, which was to be tnadg; but turned upon a collateral 
mortgage on the estate. 
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such a case, bind either the husband, or the wife , 1 [^l&oujjk 
the contrary has been recently held in England. 2 ] QjinUtt <m- 
siderations will apply to an agent, who is an infant In {ffitart, 
in all cases, in older to bind the principal upon the instrument, 
there must be apt words to charge him; and in like manner, if 
the principal is not bound by the instrument, the agent will not 
be bound thereby, unless it contains apt words also to charge 
him ; although, if he be of competent capacity to enter into a 
contract, he may be responsible in an action upon the case for 
his negligent performance of his duty, or his improper assump¬ 
tion of authority . 3 9 

§ 27 o. In a great variety of cases, even where the contract is 
in ^rritmg, it becomes a nice question, whether the agent is, ot * 
is nA, personally bound . 4 5 * 7 Some of the cases on this subject 
have been already cited ; J and it is difficult, perhaps impossible, 
to reconcile all the authorities, ^bearing on the point. Ordina¬ 
rily, as wc h«rv e seen, 11 the contract is made in such a manner 
a* directly to bind the principal, the agent will not be bound 
personally . 0 But the i mbarrassing question still remains, whether 
the form of the instrument does, or does not, import a perscmal 
liability on the part of the agent. Thus, if an agent shtmld 
make a note, m which he should say, u I promise to pay,” **• 
and sign it “A. B., for C. D.,” (the pumipal,) the question 
would arise, whethei lie was personally bound, or not, upon the 
instrument in that form.' Wc have already seen, that it has 
been held, that m such a case, he is not personally bound, if he 
has authority to sign the note from C. D . 8 The construction 
might, perhaps, be more doubtful, if the note were, “ I, A. B., as 


1 Minai(l v Mead 7 Wend 68 , Ante, § 264, note 

a Lindus o Brad well, a Com B Kep 583 

3 SleNon t Patti n, 2 Guenl R 358 , Ante, § 264, note 

4 Smith on Mi rc W, 70, 80, (2d edit), Id p 140-143, (3d edit 1843); 

Bowen v Mmns, ‘> launt R 374, Denton r Rodie, 3 Camp R 493, Norton 
v Jieiron, 1 Cair APa)n 648, S C 1 Rj & Mood 229, Kendiay v Hodg¬ 
son, 5 B 223 ' B 

5 Ante, «£ lo4, 155, 158, 269, 270 

® Ante, 26 i and 26 ( * Mann o Chandler, 9 Mass R 835. 

7 See Rue v Go\e > Puh 158 , Woodes v Dennet, 9 New Hamp. R. 55; 
Ante, §§ 154, 155, i6l I ost, §§ 269, 270, 275-279 

8 Ante, §§ 154,155 , LJlou v Talbot, 16 Mass R. 461. 
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' agent ofiC, D., promise,” &c., and it were signed, “ A. B.” And, 
if ip tile latter case the note were under seal, there would be 
strong ground to say, that it was the deed of the agent, and not 
.of the principal. 1 

§ 275 a. Sjimilar difficulties have occurred in the application 
of the same doctrine in the Scottish Courts, although they are 
professedly governed by the same general principle, which regu¬ 
lates the doctrine maintained in England and America. Thus, 
in one case, where the agent of a company, having drawn bills 
in his own name, discounted them, when accepted, with a bank, 
(the acceptor, who happened to be debtor of the company, hav¬ 
ing also been informed in a letter to him from the drawer, that 
the bills in question would be placed to lus credit with them,) 
the Court of Sessions found the company liable in an action on 
the bills, on the ground, that the drawer had drawm and dis¬ 
counted the bills as their agent and tor their bt hoof. But the 
judgment has been reversed on appeal, and the ievorv.il appears 
to be conformable with the doctrine now stated. The circum¬ 
stance ol the funds, raised by discounting the bills, being applied 
‘to ,the company’s use, was a matter between them and their 
hgents, with which the discounters had no concern. In a later 
case, certain trustees were found liable for^the amount of a 
promissory note, which the manager of a coal-work, forming 
part of the trust, had granted in his own name. But this was 
found, noi n an action oil the bill, but m an action brought on 
the authority alleged to be given by the trustees, both directly 
and rebu * et factis , to sign bills on their account in the business 
of the trust. 2 

§ 276. Other illustrations of the difficulties, growing out of 
the interpre tations of particular instruments, may be derived 
from adjudged cases. Thus, where a contract under seal was 
made between A. B., as agent of O. D. of the one part, and E. 
F. of the other part, and it was signed and sealed A. B. and E. 
F.; it was held to be the deed of A. B., the agent; and that he 
was personally responsible on the covenant. 3 iSo, where a 

1 See Dubois v Delaware & Hudson Canal Co. 4 Wend 28£>; Ante, § 147— 
155; Appleton v. Binks, 5 East, R. 148. 

» Thomson on Bills, pp. 218, 219, (edit 1887). * 

8 Stone v. Wood, 7 Cowen, R. 453 ; Taft v. Brewster, 9 Join. R 884; Hall 
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sealed agreement pm ported to be by and bet"ween the plaintiff) 
of the one part, and A. B., C. D, and E. F., directors c^j| ihe 4^ 
Cotton Manufactory, of the other part, and it was signed, “for 
the directors, A B , ” it was held to be personally obligatory 
upon A. B, although he by plea awerred, that it wgs made by 
him sell and the other directors, as agents only of the company. 1 
So, wheie A, B, and C, made a note as follows : “ We, the sub¬ 
scribers, jointly and severally, promise to pay D, or order, for the 
Boston Glass M inufactory, and signed their names, not saying, 
as age nts, it was held, that the note bound them personally, and 
not the corporation 2 So, where two persons made a promissory 
note in this form, We the subscribers, trustees for the proprie¬ 
tors of the new congregational meeting-house at A, promise to 
pay B the sum of,’ &ct , and signed it C, D, E, F; it was held 
that the note bound them personally, and not the proprietors. 8 
So, where the committee of a town made a contract in the fol¬ 
lowing words “ Agreement between A, B, and C, committee of 
the town of N, of the one part, and D and E of the other part, 
and the said committee agiee to pay,” &c., signing their own 
names, A, B, and C, it was held, that they were personally liable 
on the contract 4 So, where a committee of the directors of a 
turnpike corporation entered into a contract under seal, describ¬ 


ing tlumselvis as such committee, on the one part, with the 
plaintiff, on the other part, and signed and sealed the contract in 
their own names, it was held, tint they were personally respon¬ 
sible ; for it was the deed of the committee, and not of the direc¬ 
tors, or of the corporation. 6 So, where certain persons signed a 


v B unbrnl 0 t 1 Mann & Grang It 42, Ante, ^ 158,273, Post, § 278, and 
note 

1 Whitt i Skiunci, la John R 807 , Ante, § 273 

8 Bull u Boston Gliss Minufaitoi), 16 Pick R 347 In this case Mr Ch 
Just bh iw, said It is held in many cases, that, although the contrai t of one is 
given foi the di lit oi aiuulur, md although it is undustood, between the persona 
promising an 1 the part) tor whom the contract is cntcud into, that the latter is 
to pay it, oi to minimise and indemnify the contra* ting paity, if he should be 
required to p»j it, i is still, as between the parties to it, the contract of the party 
soaking it A leal ig i 1 1 decisive east on this point is Stackpolo v Arnold, II 
Mass R, 27 " Sec ^ 154 ,15». 
ajPackaid i» N,i Ml t R 47 

«%tmonds 0 Heaid > IV k R 121 See Savage v Rix, 9 N II R 268. 

a Tippetts v Walke 4 Mass R 593 
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n<>te, k ctescribin g themselves as (( Trustees of Unibn Religious 
Solely,” it was held, that they were personally liable thereon, 
altlfaragh it was proved, that the society was a corporation, and 
the note was given for a balance due from the society for a 
church ^bell. 1 

| 277'. In the two last cases, it did not appear, tha+ the agents 
executing the contract had due authority from the directors, or 
Corporation, to execute the deeds. If such an authority had 
been proved, or admitted, it would still have remained a ques¬ 
tion. whether, as the deeds were executed in their own names, 
they would not have been personally bound. This last question 
has, however, arisen ; and it has been decided in America, that 
the agents are not affected by any personal responsibility under 
such a contract, although it is made under their own seals, if the 
corporation itself has conferred on them a due authority to make 
the contract on their behalf. Thus, where a contract was made 
by certain persons, by name, purporting to be “ a committee of 
the corporation of the city of Alban)on the one part, awl the 
plaintiff, on the other part; and it was sealed by the committee 
with their own seals ; it was held, that they were not personally 
bound by the contract, as it was authorized by the corporation, 
although not under its corporate seal; and that the corporation 
Was alone liable on the contr.u t in an action of assumpsit. 2 * * * * * 8 The 
ground of this decision seems to lnue been, that, although the 
corporation was not a direct party to the contract, jet, as the 
contract hi 1 been duly authorized by the coiporatiou, the agents 

1 Hills ? Bannister 8 Cowen, It 31 ; Ante, § 154 , Shilton r Bailing, 2 Con¬ 

nect. It 435, Baikor t . Mcihaim File Iiisiir. Co .1 Wind. R 04. Fogg e. Vir¬ 

gin, l l ) Maine, 3,>2, Chawdand i Stewaid 3 Kill), 283 , Tiask v Roberts, 1 B. 

Monroe, 201 , Wibb t Buike, 5 Id. 51. But sci Mann i. Chandlei, 9 Mass. B, 

335, Mott t>. links, 1 Cowen.R. 513, Ante, i, 151, Leach v. Blad, b 8m. & 
Mdish 221. Sic Coot h v Goodman, 2 Adolph & Lll New Rep 580,595,596; 

Fiske u Kldridge, 12 Gray, IlavetLdl Mut Ins. Co v Newhall, 1 Allen, (Mobs.), 

130, (1861 ) * 

8 Randall v. Van Veihten, 19 John It 60 , Dubois v. The I )ela wanjand Hud¬ 
son Canal Co. 4 Wend It 285, Bioikwat o. Allen, 17 Wend. It. 40 But see 
Hopkins v. Mehafifey, 11 Serg & Riwle, 128, 129; Ante, §5} 154, 159, n&to, §27#, 
note (1,) and post, § 278, and note The case of Randall v. Van Vechten, I# 
John. It 60, was distinguished by the Court from the case of a public agent of 
the government, upon the ground that the city of Albany was a pri\ate, aUhofffii 
a political, corporation. But see Hatch v. Barr, 1 Hamm. It. 390, 394. 
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ikere not personally liable; for (it was said) the person wjjo * 
assumes to contract, as agent for an individual, or for «vi^orgd!(jia-\ 
tion, must see to it, that his principal is legally bound by bisYt^tJj 
For, if he does not give a right of action against his principal^ 
the law holds him personally liable. 1 But in this case# as the 
agents made the contract with due authority, the Court held, that, 
although no action lay upon the deed, as the deed of the corpor¬ 
ation, j*‘t an action of assumpsit would lie against the corpora¬ 
tion, founded upon the obligations contained therein. 

§ 278. But it deserves consideration, whether the doctrine ean 
be generally maintained, that, because the principal may be indi¬ 
rectly liable on the contract, therefore the agent is exonerated 
from all personal responsibility. Besides; it is manifest, that the 
agents had here made a contract in their own names, although 
as a committee of the corporation, and the deed was their own 
deed, and not that of the corporation. 2 The corporation, con¬ 
fessedly, could not be sued, on that instrument, as their deed; 
and it would seem to be a general rule, that an agent, who ex¬ 
ecutes an instrument, must execute it in the name of the princi¬ 
pal, so as to give a right ot action thereon against him, if he 
would avoid personal responsibility; and, if it be a contract 
by deed, t Ik 11 it must be in the name, and be the deed, of the 
principal; hi, if it be the deed of the agent, he alone is respon¬ 
sible theieon, as the proper legal party to it. d In the common 
case of a cliartel-party, executed by the master of the ship, ac¬ 
cording to his oidinary rights and dutie-., and authority in the 
proper employment of the ship, it is not doubted, that his owner 
is bound by the contract, in some form of action. But it is as 
little doubled, that the owner cannot be sued on that very instru¬ 
ment, as his deed; and that the master may be sued on it, as his 
own deed. 4 In short, in such a case, the contract is treated as 


Randall»? \ an Vediten, 19 John It 60; Duboii v. The Delaware and Hudson 
Canal Co 1 Mend. It. 2hj, llioiUayw. Allen, 17 Wend. It. 40. But see 

Uopk.ns t.. Meliallej, 11 beig & Liable, 12S, 129, Ante,* 161, and note, 278, 
note (1.) 

* See Damop Inlialnlants of Giaubj, 2 l>uk 345 ; Ante, §§ 273, 276, 277. 
270, t™iU l ' ^ ’ A “ U '' 58 15i ' I56 - 158 ’ 2C4 > S8a - 


4 Ante, §§ 155, la* 
294. 


161, 1C2, ^73 and 


note, 274 a, 274 b, 279; Tost, § 
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direct'cJfotract of the master; and the owner is only second- 
in another form of action, (an action on the case,) 
and^nol in an action on the deed itself . 1 Indeed, nothing is more 
Common than for a contract to be made, by which the agent is 
personally bound, and which yet is ex consequtnti , binding on 
the principal also, although the latter is not a direct and imme¬ 
diate party to the instruments This is true, not only in the 
l^mmercial law of England and America, but also in that of the 
/oreign nations of continental Europe . 3 The more conrect and 
satisfactory doctrine would seem to be, that, where the agent is 
a direct party of the instrument, and the principal is not, so that 
the latter is not, ex dire do, suable thereon, there, the agent, 
although he describes himself as agent, is suable upon the cove¬ 
nants and agreements contained therein, as his own personal 
contract . 4 Still, however, the doctrine is to be understood with 


1 Abbott on Shipp.* P\ 2, eh. 2, § 5, pp. 93, 94 ; I<1. Pi 3, th 1,1} 2, pp. 163, 
164, (edit. 1829) , Stone o. Wood, 7 Cowen, 183 , Ante, 158, 11»0-162; Post, 
§§ 294, 422, 130, note. 

S Ibid. 

• Po*»t, § 294. See 1 Emeriaon, Awir. ill 5.5} 3, pp. 137, 138; Id. § 4,pp. 
139, 110; Potliier, Oblig u. 418; 1 Stair, Tnstit In Brodie, B. 1, tit 12, § 17; 
Ersk Inst. 13. 3, tit. 3, 5}J} 43, 46 ; 2 Liverni. on Agent j. 252-251, (edit. 1818) ; 
Pale) on Age lie), bv Llo\d, 378-384. 

4 Ante. §§ 160, 273, 275. The eases of Randall r. Van Yeiliteii, 1!) John. R. 
60, and Did * "■ t>. Delaware ami Hudson Canal Co 4 \V end. 2S5, are not easily 
recoin’liable wuh many other authoilties; and espeiiall) with Appleton v. Binhs, 
6 East, 148, Kenned) r. Gouveia, 3 Dowl. \ lt)l. 50^ , Bui nil i Jones, 3 Barn. 
& Aid. 47 ; Norton r. Herron, 1 Carr and Paine, 618; S C Ilian \ Mood. 229. 
Soe also Taunt r r. Clmstian, 29 Eng. Law 8. Eij. li. 103 , Popkms v. Mehaffey, 
11 Serg. & ltawle, 126, 128, 129; Ante, § 273, note (1); Hall i>. Bain bridge, 
1 Mann. & Grang. 42. The cane of Bowen v. Moi ris, 2 Taunt. K. 374, is distin¬ 
guishable ; for the contract was there treated as the eontraet of the principal, as 
was suggested jy Lord Cluet Justice Abbott, in Kenned) v. Gouveia, 3 Dovtrf. & 
K)l. 503. Sea also Tippetts t>. Walker, 4 Mass. li. 595 ; Paley ou Agency, 
by Lloyd, 381-384; Macbcalh v. llaldnnaud, 1 T. li. 172, 176, 180, 181. In 
Spittle v. Lavender, 2 Brod. 8: Bing. 11. 452, where an agreement purported to 
be between A. B. “ as agent tor, and on the part and boliali of,” C. D.,of the one 
part, and E. F., the plaintiif, of the other part; aud on the saint day the princi¬ 
pal, C. D., wrote below on the samo paper, “ 1 hereby sauetion jtHis agreement, 
and approve of A. B. having signed the s.ime in my behalf;” it was held, that, 
by bis signatuie and approval on the pdper, the eontraet became the eontraet of 
the principal, and not of the agent, and was to be treated as one t-ansaotion ; and 
so the agent was not liable thereon. Ante, § 251, and note. See Kendray v. 

AOkNCY. 29 
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the qualification, that in the instrument there are apt Words ,to 

charge the agent personally. For, if an agent should, ^withqut 
authority, execute a deed in the name of the principal, who is 
not bound thereby, the agent would not, in such a case, be liable 
to the other psfrty on the instrument itself as his deetj^unless 
there were apt words in it, importing-a personal liability on his 
part. 1 The remedy for the misconduct of the agent must other¬ 
wise be by an action on the case. 2 . * 

§ 279- But, in eases of unwritten contracts, also, the Question, 
may arise, whether the agent is liable, or the principal only, or 
both ; and this, as a matter of fact, is generally left to the jury. 

* In all cases of this sort, the question generally is, to whom credit 
is given, whether to the principal, or to the agent. If to the 
latter, then he is personally responsible, even although he may 
be known to be acting for his principal. 3 Thus, for example, an 
agent, although known as such, may, by his express warranty of 
soundness, or of title, or of any other fact, in Tegard to the 
commodity sold by him for his principal, make himself per¬ 
sonally liable, if the credit is clearly given to him on such war- 
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Hodgson, 5 Esp It. 228 , Stout* w. Wood, 7 Cowen, R 453 ; 3 Cliitty on Comm, 
and M.muf. 211 , 212 . In Brock via) v Allen, 17 Wend. It. 40, the defendants 
made a note, sigiud with their names, with the description added, “Trustees 
of the First Baptist Souety of tin Milage of Biotlcpoit.” The defendants were 
trustees, and the sot letj was mcoipoiatt d by the name of the First Baptist 
Churth and Society o( the ullage of Biockport; and, by the laws of New York, 
where the note was made, and the society incorporated, the trustees, as such, 
are a corporation, having a common seal, and the note was toi a dc bt due by the 
society It was held on special pleading, that the defendants were not personally 
liable on the note, and that the society was. And see .lefts v. Yoik, 10 Cush. R.; 
Ante, § I5l But see IIills v. bannister, 8 Cowen, 31. In Taft v. Brewster, 
9 John R 3.51, where the defendants executed a bond to the plaintiff, by which 
the defendants, bj the name and des< ription of A. B. C. D., and E. F., “ Trus¬ 
tees of the Baptist Socw t\ of the town of Richfield,” bound themselves in the 
form of, ko., &.c., and tin bond was signed A. B. C. D., and E F., “ Trustees of 
the Baptist Sncn.lv of Richfield,” it was held, that the defendants were person- 
alb hound on the bond b.e Fox n Drake, 8 Cowen, R 191 ; Osborne v. Kerr, 
12 Wend. R. i7«J ; Ante, §* 160, ICO a, 161 , Post, §§ 422, 450. 

1 Stetson v. Patt*n 2 Greenl R 358 , Ante, § 274 b. 

* Ante, § 160, note, ^ 264, note, § 270, note. 

8 Scraee Whntu. n *r,, 3 Barn. & Cressw. 11 ; Iveson 0 . Conmgton, 1 Ram. 
& Cressw. 160, C unuwu l.an r. Soules, 7 Wend R. 106; 3 Chilty on Comm.and 
Mtauf. 211, 212; Ante, loO, 160 a, 161. 3 
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ranty. 1 2 * Indeed, if such warranty is made falsely and fraudulently 
by the qgent, he will.be personally liable thereon, as a matter of 
tort. 9 

§ 380. In the next place, persons, contracting as agents, arc 
nevertheless, ordinarily, although, as we shall presently see, 8 not 
univey&ally, held personally responsible, where there is no other 
responsible principal, to whom resort ean be had. 4 Thus, for 
example, where a person signed a note, “ as guardian of A. B.,” 
he was held^o be personally liable on the note ; for he could not 
make his ward personally liable therefor, nor his ward’s assets. 3 6 
So, where a person signed a note, “ as tiustee of A. B,,” he was 
held personally liable on the note ; for it was not primarily bind¬ 
ing on his cestui <jue trust!' So, where a person signed a note, 
“ as executor of A. B.,” or “ as administrator of \. B.,” [or as 
“solicitor of T. M. K.,” &c., 7 j it was held, that he was per¬ 
sonally liable on the note; for such a note would not bind the 
estate of the deceased ; and, to give it any validity, it must be 
construed to be a personal obligation of the maker. 8 So, a bill 
of exchange, accepted by A, “ as administrator of B,” will bind 
A personally. 9 

§ 281. This whole doctrinee proceeds upon the plain prinoiple 
that he, who is capable of contracting, and does contract in his 
own name, although he is the agent of another, who is incapa¬ 
ble of contracting, intends to bind himself; since in no other 
way can tli contract possess any validity, but it uould perish 
# from its intrinsic infirmity. 10 The Roman law fully recognized 


1 Paley on Agent), l>) Llo\d, ‘3b«> fc 38<>, Fenn v ll.iritson, 4 T It 177. 

2 Paley on Ag»n<\, 1>) Llo)d, 186 , Ante, 310. 

2 Post* § 287-200, Ante, § 2 f 4 a. 

4 Paley on Agone), l>) Llo)d 371, 3 Chitt) on Comm and Manuf. 211; 
2 Kt nt, Comm Led 41, p 630, (4tli edit) , Ante, § 155 

2 That her v. Dinsmoie, 5 Mass 11.299; Forstei v Fulloi, 6 Mav. R 58. 

6 Hills v. Bannister, 8 Cowen, It. 31; Ante, 151, 276 , Sumner v. Williams, 
8 Mass. 162. 

7 Burrell v. Jones, 3 Barn. & Aid 47; and see Uoheits v Button, 14 Verm. 

195. » 

8 Forster v. Fuller, 6 Mass. R 58; Childs v Monins, 2 Brod & Bing 460. 
See also King v. Thorn, 1 T. It. 487 ; Ante, § 273. 

9 Tassey v. Chureh, 4 Watts & Serg. 346. 

19 Ante, § 273. 
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propriety and justice of this doctrine, and*ap 

* case of the master of a ship, who contracted with 

the employment of the ship, for a slave, who was i 
of the ship, (Erercilor navis.) Item. , si servus mens navem 
cebit; et cum magistro ejvs contraxero, nihil obstabit, 
advcrsus magistrum experiar actione , qua mihi vel jure ctvffi, ml 
honorario competil. 1 « * ' & 

§ 282. The same doctrine has been applied to cases where 
persons are acting in a public official character on bdpif of irre¬ 
sponsible persons, (not on behalf of the government); upon the 
ground, that, unless these persons are liable on the contracts so. 
made by them, the olher party will be left without remedy ; and 
such an understanding is not to be presumed to‘have been ia% 
tended by either party. Therefore, where certain persons were, 
by an act of Parliament, appointed commissioners for making 
a river navigable, with power to raise and borrow money upon 
the tolls of navigation ; and the acting commissioners gave 
orders, at their meetings, for work to be done, in furtherance of 
their duty in the premises ; and, the work being done, the com¬ 
missioners declined paying therefor, alleging, that they had no 
funds left; it was held, upon a bill in equity against them, that ‘ 
they were personally responsible on the contract, upon the ground, 
that credit was given to them personally, and not merely to the 
funds. 2 

§ 283. So, where commissioners under an enclosure act were 
authorized to make a rate to defray the expenses of passing and < 
executing the act; and the act declared, that persons advancing 
money should be repaid out of the first money received by the 
commissioners; and the commissioners, to defray the expenslfs, 
from time to time drew drafts on the plaintiffs, as bankers* in the 
form following: “ Ford ham (the month,) A. D. (the year,) 

* Messrs. E. H. & Son, pay to John Morgan, or bearer,- 

pounds, on account ot the public drainage, and place the same 
to our account, as commissioners of the above enclosure,;” it 
was put to the jury to say, whether credit was given to the 
defendants, the commissioners, personally, or to the fundj and 
the jury found Spi the plaintiffs. It was afterwards held, tip* 




~ ----— ■ . - < ■iKiii'iii^fc* 

-f 1 h>h. 14, tn. 1,1. 5, § 1 ; Potliier, Pand. Lib. 14, tit. 1 , n. 17., *'•: 

2 Horsley v. Bell, 1 Brown, Ch. R. lffl, note; S. C. Ambler, R. 770.* 
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the verdict was right, and that the commissioners were personally 
‘responsible on the drafts. 1 

§ 284. So, where the defendant, as chairman of the trustees 
of a .turnpike road, signed a resolution of the trustees, that the 
plaintifl$j(the treasurer of the road) should be requested to make 
a teipporary advance of money for the purposes of ihe road, it 
was left to the jury to say, whether the money had been advanced 
upon the security of the road, or upon the pewmal security of 
the defendant; and the jury found, that the money was lent upon 
the personal security of the defendant. It w a-, afterwards held, 
that the verdict might well be supported, as it did not appear, 
that the trustees could give any security for a tcmporaiy loan 
upon the funds of the road; and, therefore, a personal security 
might well be presumed to have been intended. 2 

§ 285. Upon the same principle, where certain persons, on be¬ 
half of a parish in England, made an agreement with the plaintiff 
to pave the streets of the parish, and to pay him therefor; it was 
held, that the persons, so contracting, were personally liable ; for 
the parishioners, as such, could not be sued therefor. 5 So, where 
an overseer of the poor in England contracted with tradesmen 
upon account of the poor, and upon his own credit; it was held, 
that, as soon as he received so much of the poor’s money, it be¬ 
came bis own debt.* So, where the committee of a voluntary 
society entered into an agreement with a tradesman, for business 
to be done m behalf of the society, it was held, that they were 
personally liable thereon; for th<*credit must fairly be presumed 
to be given to them, rather than to the subscribers at large. 5 So, 
where the business of a voluntary eleemosynary society was con¬ 
ducted by a committee, it was held, that they w T ere personally 
responsible to a baker, who supplied the establishment with bread 
at their request; for it might fairly be presumed, that he looked 


1 Eaton v. Bell, 5 Barn. & Aid. 34. See also Higgins v. Livingstone, 4 Dow, 
R. 855. 

8 -Parrott t>. Eyre, 10 Bing. R. 292; Tliggins v. Livingstone, 4 Dow, R. 355. 

3 Meriel v. Wymondsold, Hardres, R 205. 

^ Anon. 12 Mod. R. 559. See Lambert v. Knott, 6 Powl. & Ryl. 122. 

8 Cullen v. Duke of Queensberry, t Bro. Ch. R 101; SC 1 Bro. Pari. Cases, 
by Tomlins, $96; Lanehester v. Tricker, 1 Bing. R. 201. See Hcskins v. Slay¬ 
ton, fiaM. Temp. Hard. 876. * « 
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the committee for payment, and not to the subscribers' at 
large. 1 

§ 286. So, where Ihe defendants had becoipe directors of’a vol¬ 
untary projecled water company, for which an act of Parliament 
was to be obtained: and no act was obtained ; but, in i0t uiean 
time, the directors had published an advertisement for proposals 
for excavating and removing the earth and chalk for reservoirs; 
apd the proposals of the ‘plaintiff had been accepted; and the 
plaintiff had performed the labor and services upon a reservoir 
accordingly, for which the action was brought;.and the whole 
scheme afterwards fell to the ground; it was held, that the de¬ 
fendants were personally liable for the amount. 2 

§ 286 a. Ho, where an indenture was made between A of the 
first part, B of the second part, and C, D, E and F of the third 
part, whereby A covenanted with C, D, E and F to do certain 
repairs to the parish church of Z.; and, in consideration of the 
covenant on A’s pari, (_\ I), E and F, “church-wardens and over-, 
seers of the poor of the parish of Z., for themselves and their 
successors, church-wardens and overseers of the said parish, and 
their assigns, did thereby covenant with A, his executors and 
administrators,’that they, the said church-wardens and overseers 
of the poor, Ibeir successors or assigns, should well and truly pay 
or cause to be paid unto A,” &c\, the sum specified, by certain 
instalments; it was held, that C, I), E and F were personally lia¬ 
ble on the covenant, notwithstanding there was an express proviso 
in the indenture, that nothing in£hc indenture “ shall extend or be 
deemed, adjudged, construed, or taken to extend to any personal 
covenant or obligation upon the said persons, parties thereto, of 
the third part, or in anywise personally affect them, ot any b£ 
them, their or any of their executors, administrators, goods, effects) 
or estates, in their private capacity, but shall be, and is intended 
to be binding and obligatory upon the church-wardens and over¬ 
seers of the poor of the parish of Z., and their successors for the 
time being, as such chureji-wardcns and overseers of the poor; but 
not further or otherwise.” 3 The ground of the decision seems to 


1 Burls r. Smith, "'IVig. R. 705. See Doubleday' v. Muskett, 7 Bing. R, 
Ridgely v. Dobson. 1 W itts & Serg. 118. ’ 

* Doubleday r Musket 7 Bing. K 110. 

Furnjvall v. Coombcs 5 Mann. & Granff. 736, 751. 752. 
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have been, that church-wardens and overseers, though they are 
by statute a corporate body for some purposes, cannot enter into 
such- % covenant as this in a corporate character; and, if not, then 
the covenant must be a personal covenant; and that the proviso * 
being Ijppugnant to the covenant, must, according to the author¬ 
ities, be rejected. 1 

§ 287. But, although it i-> thus true that persons, contracting 
as agents, are ordinarily held personally responsible, where there 
is no other responsible principal to whom icsort can be had; yet, 
the doctrine is*not without some qu ilifi cations and exceptions, 
as indeed, the words “ ordinarily held ” would le id one naturally 
to infer. 2 For, independent of the eases already suggested, where 
the contract is, or may be treated as a nullity, on account of its 
inherent ipfirmity or defective mode of execution, 1 other cases 
may exist, in which it is well known to both of the contracting 
parties, that there exists no authority in the agent to bind other 
persons for whom he is acting, or that time is no other respon¬ 
sible principal; and yet, the other contrietmg party may be 
content to deal with the agent, not upon Ins peisonal ere Jit, or 
personal responsibility, but in the peifeet laitli and confidence, 
that such contracting party will be repaid and mdemmlied by 
the persons who feel the same interest in yie subject-matter of 
the contract, even though there ma;y be no li gal obligation in 
the ease. 4 Thus, for example, if pri\ ate persons should subscribe 
a sum to\ ards some charitable object, and should request an 
agent to employ tradesmen, and others, to suppty mateuals to 
carry it into effect; and it should be distinctly made known by 
the agent, that the tradesmen and btheis were not to look to 
him, or to the subscribers personally, for payment; but that they 
must solely depend upon the success of the charitable subscrip¬ 
tion, and the state of the funds; and the supplies should be fur¬ 
nished with this clear understanding; there could be no doubt 
that neither the subscribers, (at least, beyond their subscriptions,) 
nor the agent, would be personally responsible. Such # occur- 


I $Burnivall o. Coombes, 5 Mann. & Grang 7.10, 751, 752. 

8 Ante, §§ *74 a, 274 b, 280. 

• Ibid. 

4 Smith on More. Law, 79, (2d edit); Id B. 1, ill >, § 7, j> 141—1 i.?, (3d 
edit l€48); 2 Kent, Comm. Lect. 41, pp. 630, 681, (1th uln) 
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rences often take place in cases of voluntary charitable societies; 
and especially jii cases of such charities, conducted by females, 
some of whom are married and some unmarried ; where the 
tradesmen, who furnish supplies, are understood t<5 trust entirely 
to the state of the funds, and to rely for reimbursement solely 
upon the funds, which may, from time to time, be obtained from 
charitible and benelicent persons. 1 For it has been well re¬ 
marked, that few persons would be willing to become members 
or committees of Bible societies, *and ojher voluntary religious 
and eleemosynary institutions, if they were held te be personally 
bound, or personally liable to arrest for the Bibles, or other arti¬ 
cles, furnished in furtlieiance of such meritorious objects, 2 Soj 
if a hteiary society should sign a subscription paper, agreeing to 
give a certain sutu annually for books, to be paid to .the treas¬ 
urer, and books are ordered, the bookseller furnishing them can¬ 
not sue the subscribers upon the subscription paper. 3 Similar 
transactions may tike place in relxtion to agents, acting for the 
public at large, or loi puticulai public bodies, in cases avowedly 
beyond the sc opt ot then authority, and yet, for the benefit of 
the public at large, or for particular public bodies, where the 
other contracting party may rely solely upon the public liberality 
and sense of justice tp award him a suitable compensation, with-, 
out in any manner giving credit to the agents, or looking to them 
for compensation. 4 

§ 288. The truth, however, is, that the same general principle 
prevails in all these eases, notwithstanding their apparent diver¬ 
sity of form and decision. They are all answered by the same 
general inquiry: To wliorfl is the credit knowingly given, ac¬ 
cording to the understanding of both parties? This inquiry is 
sometimes a matter oi fact, as where the contract is verbal and 
unwutten, and sometime- a matter of law, as where it depends 
upon the true construction of the terms of a particular written 
instrument. The law, m all these cases, pronounces the same 
decision; tl at he to whom the credit is knowingly and exclu- 


1 See Bijrls t SimU>, 7 Bing R. 705 

a Ibid 

* 3 Ridgeh t. Du >n I Watts & Serg 118 

4 Tobej v ClatiliL > Sumnei, 879, Parrott» Eyre, 10 Bing. R 288. 
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sivefy given, is the proper person, who incurs liability, whether 
he be the principal or the agent. 1 

' § 289. Hence it is, that, although it is perfectly well known, 
that a person is acting for others, as an agent, as, for example, 
for a dfeb, if articles are furnished for the club at his request, 
upon the exclusive credit of the agent, or of any other particular 
member, no other persons, composing the dub, will be liable 
therefor. 2 But it will not necessarily be conclusive proof of 
such an exclusive credit, that the agent, or other member, is 
changed in the creditor’s books, or that the account is made out 
in his name ; for it is a mere matter of presumption, to which a 
jury m$y attach more or less weight, according to ciicumstan- 

1 Smith on Mere. Law, 79, (2d edit). Id th it T. j»p. 110, 111, (.Id edit. 
1848); Pfcley on Agencj, b} blind, 80 S, 870, 171 , Dtkunuv v Strukland, 

2 Stark. R 416; 3 Chitlj cm Comm and SLmtil 211, 212, Patei son r Ganda- 
sequi, 15 East, 62, G4, 66, 68, 69, E\ parte ILutop, 12 Yes 3 >2, Thomson v. 
Davengort, 9 Barn, k Cressw. 78, 88, 90 , Addison i Gaud is**i|in, 1 Taunt R. 
576; Owen v. Gooch, 2 Esp It. 5G7, II}do i \\ oil, 4 Millt r, Loins It 2.H. 
Seethe language of Lord Eiskino in H\ p.uto ILutop, 12 Vis, .) >2 utod ante, 
§ 261, nSe (1). In Owen ?*. Gooili, 2 I’sp It Lmd Kim on sud ‘“The 
goods are ordered by §k»oi1i, hut at tiro time it i« not piotmdod, that tin*} were 
fbr his own use; they wort* ordered lor Tippcll, and the ontn is m ido in his 
name. Wo must keep distim t the <asesot onhrs him n h} the partus them¬ 
selves, and by others, as then agents If the men* ait of oidering goods was to 
make the pint, who ordered them, liable, no man lould gin an mdoi for a 
friend in the ountiy, who might nquest him to do it, without risk to lmnself. 
If a part} orders goods from a tradesman, though in lac t the v an* for another, if 
the tradesman was not infonnod at the time, th .t tlu*} m u* toi the use of another, 
he, who onjpreu them, is certainly liable, toi the tiad snian must he piesumed to 
have looked to his credit onl}. So, if the} won* onion d for another person, 
and the tradesman refuses to deliver to suili person’s credit, but to hw credit 
only, who orders them, there is, then, no pretest lot < Inrging sm h third person; 
or, if goods are ordered to be delivered on ai count of another, and, after deliv¬ 
ery, the person, who gave the order, refuses to inform tlu* tradesman who the 
person is, in order that he may sue him, under smh im uinstances he is himself 
liable; but, wherever an order is given bv one peison tor another, and he in¬ 
forms the tradesman who that person is, foi whose use the goods are ordered, he 
thereby declares himself to be* merely an agent, and there is no foundation for 
holding him to be liable. 

* Dulauney t?. Strickland, 2 Starkie, R. 416; Paterson .* Gandaiequi, 15 East, 
R. 62, 64, 68. See Todd v. Emly, 7 Moos. & Welsh. 127 ; Todd v Emly, 8 Mees. 
& Welsh. 505. 
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ces. 1 So, also, if a foreign merchant, not choosing to make 
himself personally liable, should go with his agent to tradesmen, 
and should buy goods m the agent’s name, and credit should be 
given to the age nt, although the principal is known, there can¬ 
not be the slightest doubt, that no recovery could be had for the 
goods igmist the principal. 2 Indeed, the doctrine may be stated 
in a moie general form, that, wherever exclusive credit is given 
to an agent m any transaction for a known principal, there, the 
party must abide by lus election; and he cannot afterwards hold 
the principal liable therefor. 3 

§ 290. There are cases, in which the presumption of an exclu¬ 
sive credit being given to an agent is so strong, as almost to 
amount to a conclusive presumption of law. Thus, for exam¬ 
ple, w here a Known factor buys or sells goods for his principal, 
who is resident in i foreign country, as, for example, in France 
or Germany ; it will be presumed,m the absence of all rebutting 
cncumbtances, tint credit is givcu exclusively to the factor'in 
tile whole transaction, and that lie is dealt with as the principal. 4 


1 Ihi.l w 

2 Patci son v Gandwqm, 1} List, It 04, 66, 68, Alison v. Gandaseqig, 
5 1 aunt > 11 

3 lliomson t Dmnpmt, 9 Birn K Ciessw 78,88,90, Addison » Gandft- 
seqiu 4 T unit Oil, ltmkenr l)t toicst, 18 Bill) 143 

4 Gourdes t Slidin, Bull N P 130 2 Licet in on Agency, 249, (edit. 

181S), Pil.\ on Agnuv, In Lined, 213, 171, Paterson v Gandascqui, 15 
Last, 68, 61, Ihomson t Divcnport 9 Bun &. Crcssw 78,87,88, 8 Clutty, 
Comm and Manut 201 Houghton n Mathews, 3 Bos & Pull 489, 490, per 
Chauibt , ,T , Smith on llui Law, (.6, 73, (Id edit), Id B. l^ch 5, § 7, 
I>P 14 K (31 edit 134 3), Addison i> G imlasc quij 4 iaunt K 575, 1 Bell, 

Comm 4, 413 P 3)3, (4th elit), Id pp 491, 4 12, (jth edit) In De Gailloa ». 
L Aiglc 1 Bos & Pull 3/*, Loul Chut Justice Ljre bam “lam not aware, 
that Ihm tv r < outlined in in) decision, in which it has been held, that, if a 
pci son, describing himsi It as agent toi another residing abroad, enter into a 
contiact line, be is not personall) h iblc on the contract” Lord Tenterden, m 
Thomson i Divcnpoit, 9 Birn Cnssw 87, said “There may be another 
case, anil that is, winie i British nuidnnt is buying foi a foreigner. -Accord¬ 
ing to the unitcisd midii-tamliug of meichants, and ot all persons in trade, the 
credit i& then con uhu 1 to be given to the Bntish bu)er, and not to the for¬ 
eigner* Ante 4j>, 2b n 3 But iee Tamtoi v Prendergast, 8 Hill, 72, 78; 
Kiikpatnck i. Stum i -MV nd R 244, and ante, § 268, note, Post, § 291 , 
note, 400; Green ^ I\ >i Poston Law Rep 229 
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This doctrine may be satisfactorily explained, in many cases, by 
the consideration already stated, that there is no other known 
responsible principal. 1 But it is founded upon a broader ground, 
namely, upon the presumption, that the party, dealing with the 
agent, intends to trust one, who is known to him, and resides in 
the same country, and is subject to the same laws as himself, 
rather than to one, who, if known, cannot, from his residence in 
a foreign country, be made’ amenable to those laws, and whose 
liability may be affected by local institutions and local exemp¬ 
tions, which may put at hazard both his rights and his remedies. 2 
A fortiori, the doctrine will apply to an agent acting for an un¬ 
known principal in a foreign country. [But this liability of an 
agent of a foreign principal seems to depend after all upon the 
question "whether he intended to bind himself personally, as in 
other cases; a question of faet in each ease. 1 Blit whether the 
agent of a foreign^principal, whose name is undisclosed, is or is 
not himself liable on the contract to the other contracting party, 
he is not liable to his principal who has advanced money to such 
other party on a contract for the sale of goods, but which cannot 
be delivered because they had been pre\ion&ly sold by the ven¬ 
dor; and the remedy of such principal to reco\er back the money 
so {laid is against the vendor either in his own, or in his agent’s 
name. 4 ] 

§ 291. In the cases, which have been already stated, the prin¬ 
cipal ques ion discussed has been, To whom credit has been 
exclusively given. And this leads us to remark,.that, although 
in general, where credit is given, either to the agent, or to the 
principal, a presumption will arise, that it is an exclusive credit; 
yet this doctrine is far from being universally true. The cases, 
to which it properly applies, are those, where the agent is acting 
for a known principal, and the party dealing with the agent, 
elects to credit one, and not the other. 6 When, therefore, the 
agent acts, without disclosing that he is acting as an agent; or 
when, acting as a known agent, he does not disclose the name 


1 Ante, § 280; Post, §§ 400, 423, 448. 

9 Ante, § 268, and note; Post, § 4<)0. 

P Grefin v. Kopke, 86 Eng. Law & Eq It. 3'iS, 18 C. It. 549.] 
P Risbourg v. Bruckner, 2 J. Scott, (N. S ) 812.] * 

6 Hyde v. Wolff, 4 Miller, Ixjuis, It. 234. 
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of his principal; there, although credit is given to the agent, y<^ 
it is not de< mid to be an exclusive credit. 1 On the contrary, 
when th< principal is discoveied, he also will be deemed respon- 
sibli, as well is the agent.- 5 There is this qualification, how- 


J Aiit< ^ 2f>f >( s Post, ^ 101, 996 

9 Smith on M< n Law, G> 06, 78 Itailton v Hodgson, 4 Taunt. 576, note^ 
Wilson t II ut 7 I unit R 295 , 1 lionison e Davenport, 9 Barn. & CreeBw 78; 
Hyde t Wolf! 4 Milki, loins 11 234, 21G, Upton v Gray, 2 Green! 873; 
Pale) on A r ( nq by Lloul, 215-250 2 Kent, Comm Lett 41, pp (>30,631, 

(4lli edit) llus whole doitnm, and its distinctions, are fully expounded by the 
Couit in Thomson i Dumpoit 9 Bun &. Crtssw 78 On that occasion, Lord 
Tentei kn sml pp S(>, S7 ‘ I take it to lx a gtneral mle, that if a person sells 
goods (supposing, at the turn, of tin conttact, he is dealing with a principal,) 
but aftuwaids diwovcis tint tin poson with whom he has been dealing, is not 
the pmiupal m the ti insut on, but age ut tor i thud person, though he may, in 
the mean time, have del Hid tin i_ent with it, lit raa) afterwards lecover tbe 
amount fit in the ltd pun i] il siiljwl however, to this qualification, that the 
state of the it count be hum th ptiimpal uid the agt nt is not altered to the 
pitjuditeof the pnmipil On tin < thu hand, if, at the time of the sale, the 
si lit r knows, not only tint the person, who is nominally dealing with him, iq 
not puntipal, but a_,mt ml iko knows who the prmeipal really is, and, not* 
witlist Hiding ill th it knowk l_c t liooses to make the agent his debtor, dealing 
with him, and lmn alone tlun, at < oiding to the tases of Addison v Gan<J|t86qui, 
and Pitnsin i Guidise pu, tin st lit r raunot aftei wards, oil tbe failuie of the 
agent, turn louuil and chalet tin puntipil, hiving onee made hu election at 
the tmu, when he lud the ]>owei t>f < boosing between the one and the Other. 
The piisent is a middle ease 4t the tune of the dealing for the goods, the 
plaintiffs wi rc infbim 1 tint M Kent, who lame to them to buy the goods, was 
dealing for anotlur, th it is thu lit was an agent, but they were not informed 
who the pimupal was Tiny had not, thtrefoie, at that time, the means of 
making Ihnr election It is tiue tint the} might, peihaps, have obtained those 
means d tin > lnd" midi fuitlier inquiry Hut they made no further mqt^ry 
Not knowing who the pimupal rtally w is, they had not the power at that in* 
stant, < t mahm n their eketion Jhat being so, it seems*to me that this middle 
case fills ni substinu and i fleet within tbe fiist proposition, which I Ikjve men¬ 
tioned tin e ist of a pei son not known to be an agent, and not within the 
sceoml win rc tin buyu is not nuiely known to be an agent, but the name*of 
his pi mi ip d i dso known In Mr Lloyd’b edition of Paley on Agency, eh. 8, 
P* L 1 ) 2 jO, these distinctions aie laid down with great clearness and 

accuran lie us Indeed, there are several ways in which the liability of 
tls© prim ipil maj k >tf cli d in puiehases m ide by his agent, of which the foll ow* 
iflg sum man inn 1 j kil lbt The purchase may be made by the broker ex¬ 
pressly for, andhn I 1 n mu of, his pimupal In that ease, if the prinwtel ** 
debitdh by the silk , he only, and not>he broker, will be liable. 2d. A Kjker 
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ever, annexed to such liability of the principal, that nothing has, 
in the mean time, passed between the principal and the agent to 
alter the state of their accounts, or otherwise to operate injuri¬ 
ously to the principal, if he his acted in the confidence, that in¬ 
clusive credit was given to tlu agent, and, nioicover, that there 
has been no laches on the pirt of tin creditor 1 

may purchase in his chain ter of bioku.tyi i known pmuip-il but, the seller 
maj < lioose, nevertheless, to t ike him loi In-. <1< btoi, 1 tthe 1 tit m tlu punt ip il, in 
whose cmlit lit mi} nothin the Mine eonfi li n i ml ifu r this dclibc i itt elec¬ 
tion, the sellei cannot altciw mis turn loun 1 ml el i _i tlu pun ipd j 1 Ihe 
broker maj bin in his own nmu with mt di 1 > m_ In [ ui i il n win hcase 

the invoice s will, of eomse lie mult out ti him ml h m II 1 nit ( 1 i ith the 

account II now, befoie pivmcut the mI'u cli n lnt tl } u lieu vvis m 
fact, inadi lot another, he mu at his choice look in j uiuiut e it he l ti tlu bio- 
kei oi the prmeipil, to the loimei iq on his pc is#n il e^ ntr i t t > tlu, 1 itu l upon 
the contiaet of his igi nt, m 1 the adoptui c 1 lb ] iiulu 1 i ti c pi n q tl will 

be evidence of the agent s mtlimti lmi 1th I( id i tli <li 1 i « 1 lit prin¬ 

cipal, the belli i licbi in 1 sulli r flu prm lpilt m ttie \i i unit with Iks I i >kcr 
foi the amofint ot tlu puichist lu mnol itUiw u Is hir_ tl littu >o is^o 
make hun a losei, but will be eleeme l to Inu i 1 ctccl tin l if kei 1 >r his dtbtor. 
And oth If th|f prin ipil li i lou i r m l, it se» ms tint 1 \ lire el tr uli, the 

Cl e (lit is to be consult n d is hiviu n bteu r i\tn to tin 1 n_li-h 1 okei ami that 
he only,and not the 1 ireijn binel will b li thl I h it | i li n Inn ui i-fur 
the jut}. 6th Iheie is still m inteinudute c i t wlnn ii] u i j ui fuse hi a 
broker, the bcllci, knowing tint lie is i ting is bml et in the ti uisutnn but not 
for whom, makeB out the invoice to linn md dibits bun with tlu pine , e in the 
sellei aftci v uds, when tlu u mu eif tlu pimcipil is milt known to him substi¬ 
tute him as he debtoi, and e ill upm him f n | miunt On the om jiait, it is 
said, the pimupil, in debiting tlu I i ike i, < m lnu cm i t 1 no eh tion, be 
•cause elee tiou implies a pule ie net ml tlu u t in be in puteienee wlmc the 
punupai is ui' noWJjt On the otln put, it is insweie 1 tint tlu sellei might 
have known, bj bimpl} asking tin *qut stion, and tint the omitting to nnke the 
luquuy is decisive evidence ol i dclibci itt piefcume of tin biokei The Couit 
of king’s Bench has decided tint the pimeipil, in sutli eisi , is not disihuged, 
but the {iecison has not bee i considered vet) itistutoi), and is t eitaml} not 
unpheitly acquu see d in ” 

1 .Smith on Mere Law, 66, 7S, (2d edit), Id lk 1, eh r >, ^ 7, p 140-142, 
(Sd edit 1843), Thomson i Divt npoit ,') Bain Xlicssw 7S, Jlmsfall t > Taun- 
tleio},10Barn & Cressw 7 r >i, J t Intty on Conun and Mam t 20J , Palcv on 
Agent}, by Llojd, 21j-2 r >0, Kathbom 1 v luekei, 1 > Wmel 11 4 Ob A lot lion 
if the seller bas furnished the agent with the me ms of misic piesuiting the con¬ 
tract to Ins principal, and the lattei has actually paid Ins age lit for the goods pyi- 
chased, according to the turns eoinmuuieatcd to lum, lie' will 4 be disc4taigul fiom 
all liability to the seller Horsfall v Fauntleio}, 10 Bam & Ciessw 7 j 3, I’aley 
on Agency, by Lloyd, 249, 250. 
agency. „80 
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§ 292. The same doctrine, as to the liability of the principal^ 
as well as of the agent, has been recognized in the law of many,' 
if not of all, the nations of continental Europe. 1 Thus, Pothier 
lays it down as clear, that, where an agent contracts in his qual¬ 
ity as agent, in his own name, his principal is bound, as well as 
•the agent himself. 2 His language is, that in all such engage¬ 
ments, which an agent contracts for the affairs committed to his 
charge, although he contracts in his own name, he binds himself,' 
as principal, and, at the same*time, he binds his employer, as an 
accessory debtor; for the employer is considered as having con¬ 
sented beforehand, by the commission, which he has given, to all 
the engagements,’which ,the agent might contract ill the business, 
to which he is appointed, and to have rendered himself answer- 
able for them.' 1 Undoubtedly, exceptions may exist, in regard to 
this general liability % in lhe foreign law, as they do in ours, wher¬ 
ever an exclusive credit i-> shown to be given, either to the em¬ 
ployer, or to the agenl. 4 

§ 298. There are some 4 particular agencies, in which the pre¬ 
sumption of a reciprocal credit between the principal and agent, 
and third person", is generally understood to arise by the usages 
of trade, or by intendment of law. Such, for example, is the 
case in the ordinary dealings of home factors in buying and sell¬ 
ing goods. So that, in ease of a purchase by such a factor, he, 
as well as his principal, is deemed liable for the debt; and, in 
case of a sale by such a factor, the buyer is liable, both to the 
principal and to the factor, for the debt. 6 This is the ordinary 
presumption, which, however, may be repelled, by any proofs of 
exclusive credit or contract with either, arising from the circum¬ 
stances of the particular transaction.^ 


1 Sci 1 Boll, Comm § 41 S, p. 398, (4tli edit); Id. pp. 492, 494, (5th edit); 
Pothier on Oblig by Evans, notes 82, 446, 447. 

2 Pothier on Oblig. bj Evans, notes 82, 417-449; Hyde v. Wolff, 4 Miller, 
Louis It 23i, llopkins u Laeouture, 4 Miller, Louis. R 64,66. 

3 Pothier on Oblig bv Evans, n. 447; Id n. 82. 

« Hide t-. Woltl, i Mille., Lonis. It. 234; Hopkins v. Laeouture, 4 Miller, 
Louis. R. 64 

« 1 Bell, Commas ns p. 398, \4th edit.); Id. pp. 494, 508, (5th edit.) ; Ante, 
f. §§ 269, 270 f IV. .00. 401. 

6 Ante, §§ 267, 291 Paley on Agency, by Lloyd, 248-245, 871, 372; Thom¬ 
son r. Davenport, 9 Barn. & Cressw. 78, 88, 91; Paterton v. Gandasequi, 15 fiat* 
B. 62 . 
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§ 294. Bat the most striking case of this sort is that of a mas¬ 
ter of a sship, contracting within the ordinary scope of his powers 
ant^ duties. In such a case, he is, in general, personally respon¬ 
sible, as well as the owner, upon all contracts made by him, for 
employment, and repairs, and supplies of the ship. This is 
the established rule of our maritime law; and it is said to have 
been introduced m favor of commerce, so that merchants may 
%ot be compelled to seek after the owners, to sue them; but that 
they'may have a twofold remedy against the owners, and against 
the master. 1 Nor is this doctrine peculiar to our law; but it has 
been -fully recognized and adopted by the commercial nations 
of continental Europe. 2 In truth, howexer, it ha-, been derived, 
both to us and to them, from the Homan law, promulgated by 
the Pra*tor’s edict, whereby the owneis and employers of the ship 
aie positively made responsible for the faults of the master and 
crew, and also for the contracts of the master, in matters within 
the scope of his authority. 3 * * * * 8 Utilitatcm hujus Lduti patere (says 
the Digest) nemo est , qui ignoret. Nam cum mUrdum igttari , 
cujus tint conditions,'V (/ qucilcs , (um mngistris propUr navtgondi 

1 Post, §315; Abbott on Slnpp Pt 2, oh 2, § 3, p 00, (oilit 1820); Til $8-5, 
p. Hi—94; Id. ch 3, § 2-0, p 100-107, Paid on Agemc, b\ Llmd, 215, 246, 
888; Rich v. Coe, Cowp It 637 , Jamcst lli\b\,ll Miss It It, 1 Lnenn on 

Agency, 70, 71, Id 51-197, (edit 1818), 2 Lnum on Agemj, 267-269, (edit. 

1818); Ant ,§§36,116,117, IIuss M v Chnstic, 9 List, K 426, 432, 3 Kent, 
Comm. Leei 46, p. 161, (4th edit ) , The Nelson, 0 ltob R ‘227 1 he Aiiieman 

authorities on this subject aie in pcikct lomudetue with-tin English Main of 
them are cited in the notes to the Ament an edition of Abbott on -shipping, (edit. 
1829), Pt. 2, cl 2, § 2, note (1), and 3 , Id ch 3, 2, note (1) , Id § 3, notes 

1 and 2. Indeed, m mmy (-t-.es, thcie maj be a thuefold lcniedy, against the 
ship, the owner, and the mask?, as, for example, bj seamen for then wages; 
and by material men, for lepaiis and supplies in fouign polls See Abbott on 

Shipp Pt. 2 , eh 2, §§ 2, 3, 10, and notes fo the Amcnean edition of 1829 , Id. 
Pt. 4, ch. 4, §§ 1, 2-10, and notes to the Ament an edition of 1829 , Rich v. Coe, 

Cowp. R. 637; 1 Bell, Comm. p. 508, (5th edit.) 

8 Abbott on Shipp. Pt. 2, ch. 2, § 8, p. 91, (edit. 1829), Id § 4, p. 93 ; Id. § 5, 
p- 94 ; Id. ch. 3, §§ 2, 3-9, p. 100-107, Ante, §§ 116, 160, 161, *278; Pothier on 
Obhg. n. 82, 448 ; 2 Emengon, Assur. ch i, § 10, p 418 , Id. ch 4, § 12, p. 465- 
468; Ersk. Inst. B. 3, tit. 8, § 43; 1 Stan, Inst. 1>\ lhodie, B. 1, tit. 13, § 18; 
1 Bell, Comm. § 434, p. 418, (4th edit.), Id. pp. 507, 508, Id. pp. 522, 523, (5th 
edit.) 

8 Ibid.; Ante, §§ 116,117; Dig. Lib. 4, tit, 9, 1.1; Abbott cn Shipp. Pt 2, 
eh. $, § 8, and note (g), p. 91, (Amer. edit. 1829.) 
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necessitatem contrahamus, ceqmm fuit , eum , qui magistrum navi 
imposuit , teneri; vt tenetur , qui institorem , tcibernce, vel negotio , 
procposuit; cym sit major neressitas contrahendi cum mapftstro , 
quam instil ore; quij/pc res jfatitur , rfe conditione quis instiioris 

disjnciaf, el sic contrahat. In navis magistro non {ip ; nam inf^r* 
dum locus, lew pus non pafitur plenius deliberandi consilium. 1 And 
it is afterwards added : Scd ex contrdrio , extreenti navem adver - 
cos, cum magistro conlraxetilnt , octa'o now pollicetur ; qui&t 
non codem atu'ilio indigebat. tied aut ex locato cum magistro , si 
mercede ope ram ri e chi bit; aut si gratuitam, mandati agere potest , 2 3 
The exercitorial action, thus given against the owner, is merely 
accessorial, or supplemental, to that against the master, and does 
not supersede or extinguish it. Hoc enim Edicto non transfertur 
actio; sed adjiritur . j The rule thus promulgated, and the rea¬ 
soning, by which it is supported,,are precisely the same, which, 
in modern times, have been adopted, as the just foundations of 
maritime jurisprudence; Eo usque producendam utilitatem navi- 
ganiium . 4 * 

§ 293. There seems, however, to be one peculiarity in the 
Roman law on this subjeel; and 'that is, that, while it gives a 
right to proceed against the owner or employer, as well as 
against the master of the ship, for the amount of the repairs 
and supplies furnished for the ship, and for other contracts, 
made by him, within the scope of his employment; yet, if’the 
creditor elects to proceed in a suit against either of them, he 
thereby discharges the other. Esl autem nobis eleclio , utrum 
Ext rrilorem, an Magistrum convcnirc velimus . 6 Haec actio ex 
persomi Magisfri in Enrcilorem dabitur. Et ideo, si, cum utro 
eorum actum esl, cum allcro agi non potest . 6 Our law, on the 
other hand, while it gives ,an election to the creditor, to sue 
either the master, or the owner, in a distinct and separate 
action, does not preclude the creditor, by such an election, from 
maintaining another action against the party not sued, unless, 


I Dig. Lib. 14, til. 1 ,1. 1 , Introd. and § 17: Pothier, Pand. Lib. 14, tit. 1, n. 2. 

8 Dig. Lib. 11 , ut 1 ,1. 1 , ^ 18; Pothier, Pand. Lib. 14, tit. 1 , n. 18. 

3 Dig. Lib. 11 , ti'. (. 1. 5, § 1 . 

4 Dig. Lib. 14, tit. 1, 1.1, § 5. 

8 Dig. Lib. 14, tit , 1. 1 , § 17 ; Pothier, Pand. Lib. 14, tit. 1, n. 17. 

6 Dig. Lib. 14, tii. 1 ,1. 1 , § 24; Pothier, Pand. Lib. 14, tit. 1 , n. 17. 
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in the first election, he ha,s obtained a complete satisfaction of 
the claim. 1 

§ S&6. Such, then, as above stated, is the 'general doctrine of 
our law; but it prevails only m the absence of any satisfactory 
proqjf, that exclusive credit is given, either to the owner, or to the 
master; for it is perfectly competent for the parties to contract, 
so as to confine the responsibility, either to the master, or to the 
owner. 2 If, therefore, theie is satisfa< tory proof, that exclusive 
credit has been given to the one, the other will be completely dis¬ 
charged. Nay, the prim lple has been carried imther, and it has 
been held, that, if the party has so conduitid himself in the par¬ 
ticular transaction, as to lead to the lomlu-ion, that an exclusive 
credit has been given, either to the ma-tu, or to the owner, ■'ev- 
erally, he will not be permitted altcrwaids to assert lnr> clnin, to 
the piejudue of the party, wh^n he has misled into tlu belief, 
that he io exonerated 1 ^ 

§ 297. What will amount to satislactoiy proof of #.n exclusive 


1 2 Livcim on Aguuj, 267, (t tlit ISIS)- 1 mm r nm umlt istuuL the Roman 
law difkuntlv lrom vvliat I lmi stmd md Mipp»»i«. it to hi cxvtlv 1 kt our 
law, (2 Emeri t Asmh ch 1,4} 1 <» pp US, 11 ♦) uid lit utts bt\pnnnnus ami 
Daurenuh also, is uilhonties m support of Iun opinion It is with git at diffi¬ 
dence, 4hal 1 have vmtuud to diffu fiom mu li uithontus, in tlu mtupu tttion 
of the vvoids ol the Romm tt\t, md 1 am f u iiom tilling uitun, that I hive 
not misunii tood tint text although 1 un not siti»fu 1 tint tlu luignigt uted 
from Stjpn. unus, docs suppoil tlu. piopoMtion ol 1 imn.mi 

2 2 Lnirm on Aguu), 167 lt»J, (edit Isis), Junib i llixbv, 11 Mass R 
34, 86, 87 

4 Abbott on Shipp Pt 2, th 3, $ 2 p 100, ( Ymei edit 1S2)) anil notes, 
ibid , Wjatt i> Marquis of lltitfoid, > Last, R 117 llvdc i Wolff, 4 Millar, 
Louis It 234, Reed v Whitt, 5 1 sp II 122, Silumtrboin i Lomt-s, 7 John. 
R. Jll , Mulclon i> Whitloik, 1 Covvtn, li 200, 2 Livtim on Aguuy, 2b7-2b9, 
(edit 1818) The same doctrine will applj to t vsis, wlu.it, aftei i contiact lias 
been made, binding both puntipal and agint, tlu si lit i gives an exclusive nedit 
to the agent for the debt, and inducts tlu principal to luluvi that the debt is 
settled by the agent^ as, lot example, if, aftei a sale*to the agent, the seller^ 
takes the note, or othci secunt) of the agint, lor the amount, or gives him a 
receipt, or other document, showing an appmut extinguishment of the debt, 
and theicby enables tlie agent to settle with tlu primipil, a- if the debt had 
been paid. II>de v. Wolff, 4 Mdlei, Louis R 234, 2Jb, I Hill, Comm § 418, 
p 398, (4th edit), Id pp 404, 507, 522-521, 5o7, 538, (5th edit), Retd v 
White, 5 Esp. R. f*22 , Stewart v. Ilall, 2 Dow, R 29 , Porter v. Talcott, l Cowen, 
R. 859. 
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credit, must necessarily depend upon the circumstances of each 

I t ' * 

particular ease, and, of course, admits of no positive or uoiver* 
sal avermenf. In general, it may be stated, that the mere-fact, 
that the repairs aie made, or the supplies furnished, either in the ^ 
' home pori, 01 in a foreign country, at the request of the master, 
will be Millie lent to charge him, but not to discharge the owner, 1 
as a personal and e\( lnsive credit to the master, unless some . 
positive oonfiacf, or other act, can be shown, which demonstrates 
an lntenlion to discharge the owner. 1 Nor will a charge of the 
repairs or supplier in the books, of the material-men, in such a 
case, against the master personally, be sufficient to discharge the 
owner; because such a charge is quite consistent with the inten¬ 
tion slill to hold the owner liable, whether he be then known, or 
unknown. 2 A fortiori , if the charge is made against the ship by 
her name, without dunging eith^ the master, or the owner, as 
the ch lit or, both will be liable ; ’for, in such a case, the master 
and the owner may wi 11 be deemed as equally repre&entatives of 
the ship. 3 

§ 298. It will make no difference in respect to the liability of 
the owmi, m casts of r<pairs to ships, that by a private agree¬ 
ment, or chainr-paity, hitwien the owuier and The master, the 
lath r is to Inve the entire ship to his own t use for a specified 
period, midi' to make all tin* repaiis at his own expense ;’for 
such a pi iv ate agieement cannot vary the rights of third per¬ 
sons. 4 Nulliei will it make any difference, a-> to the liability of 
the owner, that the master has bound himself personally by a 
written contiact, it such contract does not establish, that aw 


1 Abbott o;i SInpp l’t 2 , ill 3 4$ 2, 8; Ilussej v Allen, 6 Mass. R. 163, 165 ; 
Huh i C x, towp R 616 Leonard v Huntington, 15 John. R 288; Mat* 
qn.uul / Htbb, 16 John R SO, 1 Chittj on Comm and Manuf. 212; Garnhani 
r. Bennett, 2 Sir R Si6 , J.unis i. lhxln, 11 Mass R 34,36, Hussey t>. Christie, 

9 Ltiil, R H>, S Ri ul, Comm Led 46, p 161, (4th edit), 1 Bell, Comm. 
•§434, pH, (1th edit \. Id pp 404, 507, 522-524, 537, 5«8. (5th edit.) 

2 See Futinr < Dans, 1 r lenn It 1()8, 100; Muldon v. Whitlock, 1 Co wen, 

R 299 

3 See Farmer * I)ms 1 Term 11 108,109, Muldon u. Whitlork, 1 Cowcn, 
R. 299, Stewait i II ill, 2 Dow R 29; Abbott on bhipp P$ l, ch 3, § 7, note | 
(0 (Amei. e lit lo2* j, Id. Ft. 2, ih 3, § l, note (1); Stewart v. Hall, 2 Dow, 
R. 29. 

* Rich v. Coc, Conp U. 685. 
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exclusive credit is given to the master; for, in many cases» (as, 
for example, in the common shipping-articles between the mas¬ 
ter j&nd seamen for a voyage,) 1 the owner will be bound by the 
written contract of the master in his own name, especially where 
it is according to the common usage of the employment. Similar 
considerations apply to tfie execution of charter-parties, ayd of 
bills of lading, by the master, within the scope of fcis general 
authority. 2 


1 Abbott on Shipp. Pt. 2 , oh. 3, ^ 2 , 3 , Pt 1 , cli 1,^1 ; Id <h.~l, 1 , 10 , 

and notes, (Amoi. edit. 1829) ; The N< Non, (> Rub It. 22 T , Anti, §§ 11 G, 161, 
231. 0 • 

,J Abbott on Shipp. Pt. 2, ch. 2 , $ 3 ; oh. 3^^ 2 5, Pt. .», < h 1, $; 2 ; Cork v. 
Taj lor, 13 East, R. 39'); Ante, 4;i? 110 , 160, lul, 2 ‘U, .Toms r. Eittleilalc, 
6 Adolph. & E11 h, 186-490. I*oid Mansfield lull} c \poumUd this whole dot twne 
in Hu h o. Coo, Coup. It. <>.%, G39. <)» that oi i ismn, his Loid-hip said “ Who¬ 

ever supplies a ship wpth necessities, li is a tieblo •■eimit}. 1 . The person of 
the mader. 2 . The* specific ship. 3. The pi ison.d s Mint} ol the owners, 
’whether they know ol tin* ‘•upplj or not 1 The madei i | •’isonall} liable, as 
making the (ontract. 2 . The owneis aio liabh , m couscquc in e of the loader's 
act, bet ause they choose him. The} lun the u-k, and this s\v whom tiny will 
trust with the appointnieiit and itfioo ot made’ Suppost the owners, m this 
case, had deliserod the value of*the guilds in question in spun* to the master, 
with direct Kins lor him to pas itosei to the m ditoi*., and the madcr had em¬ 
bezzled the mono} , it would base been nntimccm ot tin cieditois, lor tliey 
trust specific ally to the ship, and geneiall} to tin owneis. In this c ase, tin di fond¬ 
ants are tin ovners, and there happens to be a pnsatt igici nn id between them 
and the ma'k'r, by svhieh he is to ha so the sole conduct and minagoment of the 
ship, and to keep her in repair, Ac*. Hut how doi s th.it allci t the creditors, svlio, 
it is expie sly stated, were total sti angers 1 - the tiausaction * And that is an 
answer to the observation, that the pl.’.nlitl must have known the leal situation 
of the master in this ease, from the general usage and custom of the count™ in 
that respect. To be suie, if it appeared, that a tradesman had notice of suc'h a 
contract, and, in consequence ol it, gave oiedit to the captain imlivuhiallv, as 
the responsible person, particular ciicuiuslances ot that soit might atloid a 
ground to say, he meant to absolve the owneis, and to look smglv to tin* personal 
security of the master. But here it is stated, that tin* plaint ill bad no notice 
whatever of the contract. The owneis themselves au* aware ot their being lia¬ 
ble at the time. They uhooso a master, to whom they agree to let the slop ; and 
trust, for their security, to the covenant^, which tlu 1 } oblige him to enter into. 
These covenants are, that he shall keep the ship in u pair, and deliver her up, at 
the end of the term, in as good condition, as when delivered to urn. This is not 
all; for they indemnify themselves against the private debts of the master; and 
against bis being taken in execution ; for if he does not perfor u all and every 
the covenants in the agreement, (except in ease of the loss of the ship,) the con- 
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f 299. On the other hand, if the ship is in the home port of 
the owner, and repairs arc there made, or supplies fornictataat 
the request of the master, the mere fact of the presence oi fbe 
owner in the home port will not exonerate the master from re¬ 
sponsibility, 1 Hut, in such a case, if the contract for the repaid 


sequence, besides their remedy against him upon the covenant, is, that the con¬ 
tract anil agreement is to be absolutely at an end, and they are to take possession 
of the ship. Suppose the ship had been impounded in the Admiralty Court, and 
that had happened at the end of the term; or suppose the captain had then 
broken a covenant, whi< h had put an end to the agreement; the defendants 
could never base taken the ship out of the court, without pacing the debt, for 
which the ship wafe impounded. We are all of opinion, therefcre, that under 
these circumstances, there is no eolqr to saj, that the creditors should be Gripped 
of the general seeurit), the) are by law pntitlcd to, against the owners.” See 
also'Abbott on Shipp Pt. 2, eh. 3, §§ 1,3, 10; Id. Pt. 4, eh. 4, § 1, note, (Amer. 
edit. 1828); ‘Aspinwall v. Bartlett, 8 Mass. R. 483 ; Farmer v. Davis, 1 Term R. 
109. In this last case, Lord Mansfield said : “ Where a captain contracts for the 
use of the ship, the credit is given to him in respect to his contract, it is given to 
the owners, because the contract is on their account; and the tradesman has like¬ 
wise a specific lien on the ship itself. Therefore, in general, the tradesman, who 
gives that eiedit, debits both the captain and the owners. Now, what is this case ? 
The captain made i^g contra< t personally. Thl owners contracted for their ship; 
the credit was given to them only, and then* is not a shadow of color to charge 
the captain for anj part of these goods ” * t 

1 Hussey r. ( hrislie, 9 East, R* 126, 43?; Hoskins v. Slayton, Cas. Temp. 
Hard.jl7G ; Rich i>. foe, Cowper, R. (»3fi ; Abbott on Ship]). Pt. 2, ch. 3, § 2-4 ; 
James v. Ilixhy, 11 Mas*. R. 31, 36, 37 ; Marquand v. Webb, 16 John. R. 89; 
Stewart v. Hall, 2 Dow, R. 29 ; Farmer o. Davis, l Term 11. 108. In Hussey v. 
Christie, 9 East, R. 432, Lord Elleuboiough, in delivering the opinion of the 
Court said: “ If the repairs be done here, the owners are liable ; though the mas¬ 
ter mil) also become liable on his own contract, if he do not stipulate against his 
personal liability, and confine the credit to his owners. If the necessary repairs 
be done abroad, the master may hvpothecate the ship for them; and it is his 
own fault, if he subjects himself to any personal responsibility, which he may 
renounce.” Jn Hoskins o. Slayton, Cas. Temp. Hard. 377, which was the case 
of sales made lor the ship at a home port, and ordered by the master, Lord Chief| 
Justice Leu, said ■ In general, if the master oiders the goods, both are liable; 
the master, who gives th< orders, and upon whose credit the work is done, and 
the’owners, m respect of thu work being done to their property; for if I, without 
having given orders, suffer a work to be done for me, I must pay for it. But 
yet, though both are liable in such a case, yet if it* appears, that the credit was 
given to the owners’’on'), and that the master, in giving orders! 1 , acted merely as 
their servant, he will nut be liable ; and he directed the jury, that, if, upon the 
evidence, they thought no credit was given to the master, but the owners alone, 
then they should find for defendant.” The jury found a verdict for the defend- 
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or supplies, is directly with the owner, and not with the master, 
a strong presumption will arise, that credit js given exclusively 
to tfafc owner, which it would require cogent proofs to rebut or 
overcome. 1 But the like presumption will not arise on a contract 
forseam^p’s wages, that exclusive credit is given to the owner by 
the crew, from the mere fact, that the owner shipped the crew in 
the home port; as the shipping-articles generally contemplate 
the contract to be made by and with the lmt-ler, and the mari¬ 
time law treats the master, from his direct relation to the crew, 
as incurring a personal responsibility to them for their wages. It 
will, of course, under such cirenm-danee-., require the vno,->t posi¬ 
tive and satibfaetory proof, omni i n option* major, to sustain a 
defence by fhe master, that exclusive eu Jit i- given by the crew 
to the owner for their wages 2 

§ 300. The liability of agents to third per •-oils, on contracts, 
may also arise from acts done, or refused to be done, b\ such 
agents. Thus, for example, if a partwho has paid money to 
an agent for the use of lA primip.il, become-, entitled to recall 
it, he may upon notice to the agent, recall it, piovuhd the agent 
has not paid it over to his principal, and al-.o provided no change 
has taken place in the situation of the agent -in®e the payment 
to him, belore such •notice.’ The meie fact, that the agent has 


ant. See at- * L belt, Comm. § 431, p 11§ 43.',, p. 111 , (tth i dit), lib pp 507, 
519, 520, 52 , (5th edit) 

i Farmer w Davis, 1 Term R. 108 ; Ante, ^ 201, 2%'-2')s, nole ; IIo«.kins v. 
Sla)twi, Cav. Temp Han]. 376, 377; 2 Livcim on Ajonev, 207-269, (edit. 
1818) ; Abbott m fehipp. Pt*2, elu 2, § 2-1; James v. l’.ivby, 11 Ma-s. 11. 31, 
36, 37. 

8 Abbott on ShipptPt. 4,rh. 4, § 1, and note, (2); Id § 10, (Amor. edit. 
.1829.) See 2 Emerigon, Ah-ur eh. 4, § 12, p. 167. Sec 1 Dell, Comm 435, 
p. 414, (4th edit.) ; Id. § 418, p. 398, (4th edit) ; Id. pp. 507, 508, 519 524, (otli 
edit) 

3 Paley on Agency, by Lloyd, 388-394 ; 3 Chitty on Comm, and Manui'. 313 ; 
2 Liverm. on Agency, 260, 261, (edit 1818): Co\ r. l»ientice, 3 M. 8. Selw. 
844 ; Hearsay v. Pruyn, 7 John. It. 179 ; l^owatt v. M’Lellan, 1 Wend. It 173 ; 
Langley o. Warner, 1 Sandford, Superio* Ct. (N. Y.) It 209. In The 15 mk of 
U. fetatfes v. The Bank of Washington, 6 Peter-, It. 8, it was In Id, that where a 
judgment had been recovered for the plaintiiF, and the money had been received 
by the agent, notice to the agent Id retain it, the other party intending to bring a 
writ of error to reverse the judgment, would not, in ease of a reversal, ju-tity an 
action against the agent. On that occasion, Mr. Justice Thompson, in delivering 
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passed such money in account with his principal, or that he has 
gnade a rest in his accounts, without any new credit being j^ven 
to the principal, will not ol itself be sufficient to entitle the IStgcnt 
to retain the money, when the party entitled to recall it demands 
it. 1 But it a new credit has been given to the principaLsince the 
payment, or il bills have been accepted, or if advances have been 
made, on the footing of it, the payment cannot be recalled. 2 A 
fortiori, if the money lias been paid over to the principal before 
notici of the recall, the agent will not be liable, unless, indeed, 
the receipt of the money by the agent was obviously fraudulent 
and illeg.il, or his authoiity to rctuve it was known to himself 
to be utterly void. ! 

the opinion of the ( ouit, s ud “When tin ntbncy was paid, thin was a legal 
obhgition, on tin put of the 1 } ink of \\ islunglon, to pav if , and a It <5 vl light, 
on tlu put of Tnplett and Niali to d<niand and receue it, 01 toenforie pay¬ 
ment of it lindir the tvieution Anil whittvir wisdom undir that extiution, 
whilst the judgment wis in full font, w is vaM and binding on the Bank of 
Washington, so fu is tin rights of stimgir^n thud pirsons an icniiined. 
The reiirsal of tin jiidgmen* « umot hivi ant osputne opi 1 ition and make 
void 111 it ninth \v is 11 vi fnl whin done llu nursil of tin judgment gises a 
new light, 01 1 lusapof letion, igunst tlu p 11 tits to the judgment, md mates a 
legal obligation on thin put, to lestoie what the olhii part) Ins lost 1 >) reason 
of the eiromo is judgment And is hi tween the parties to tin judgment there 
is all the prmt\ net 1 ss u^fIo sustun uni infoiit siuh right, hut, as to strangers, 
thoic is no sueh pnvitj , md, if no 1 < gil light existed, win n tin monti was paid, 
to in our it buk, no stub nght could be ueiled by notm of an intention so to 
do Wlnii monej is wiongfnlb aiulilhgilb exic ted, it is rectued without any 
legal right or authored to remve it, and the law, at the vny tune of pi>ment, 
creates the ohhgition to refund it A notni of in tuition to retovei buk the 
money dots not, iven in siuh cases, eri iti the light to rleover it back, that 
results fion tin llltgil ixaition of it, and the notice may serve to rebut the 
infennit tint it wis 1 soluntan panne nt, or made thr^igh mistake” But a 
pn/e aguii, holding pi i/c jnoeicds if hi pa) over the money after an appeal is" 
entered, pus il oni it his own pcnl, fen the apptil suspends the former sen- 
tenic. P<nhillow v Dome, 3 Dali R 54 Sec Bamford v Shuttleworth, 11 
Ailolph &. J II 9 >0 

1 S Clutt) on Comm and Manuf 311, Paley on A gene v, by Lloyd, 888 , 389; 
2 Linrm on Age in j 2(*4 (edit 1818), Buller v Harrison, Cowp R 565, Cox 
e. Prentice, 3 M k Selw 344, Lmgley.u Wainer, 1 Sandford, Supuior Ct (N. 
Y.) R 209 . 

9 Clntt) on Cornu end Manuf 313, Bullir r Ilirrison, Cowp 565; Paley 
on Agent), by Llojel 188 389, 2 Liverui on # Agency, 264-266, (edit 1818); 
Mowatt v M’Lelhn, 1 Wend R Ii 3 ‘ 

3 Chitty on Comm and Mmuf 313 , Cary v. Webster, 1 Str. 480 , Campbell 
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§ 301. Varioug examples might be put to illustrate this doc- 
triae^Thus, where money has been paid to an agent to avoid 


v. Hall, Cowp. R. 204 ; Edwards v. Ilodding, 5 Taunt. 515 ; Snowden i\ Davis, 
1 Taunt. It. 359 ; Ripley v. Gelston, 9 Johns. It. 201, Smith on Mere. Law, 
80-82, (2d edit.) ; Id. pp 143, 144, (3d edit. 1843) , Duller r. Ilairison, Cowp. 
R. 563; Paley on Agency, by Llojd, 388-390 ; Seidell r. Peck worth, 10 Serg. 
& Rawle, 442; Frye r. Lockwood, 4 Cowen, It 454. Mr. Smith (on Merc. Law, 
p 143-145, 3d edit. 1843,) on this subject, sujs “If the agent exceed his 
authority, so that his principal is not bound, In will himself be liable for the 
damage thus occasioned to the other contracting pub, although he may have 
been innocent of any intention to defraud The question, whether an agent is 
pcisonallv liable for money paid to him foi tin use ot Ins punt ipal, under tir- 
tumstames which would entitle sQmc pet son to in over it from that ptintipal, 
invoices much difhculty. In the fust plate, it is tit ir, that it the agent have 
without notice to act otherwise, paid out the nionev to his priip ipal, he never 
can be called on to refund it But m Cox v Pientite, it was laid down by the 
Court on the authority of Buller v Iliriison, that an agent who ret cues money 
for his pi inti pal, is liable as a prinup.il, so long as he *4«nds> m his ongmal sit¬ 
uation, and until theie has beeifa t hange m tut imistanccs by his having paid 
ovex the moiit) to Ins piintipal, oi done what is equivalent to it In that ease, 
the defendant received a bar ot silver iioin his pnm ipal, and sold it to plaintifT 
at a price takulated with leferenco tojhc numbt i of ounet^wInch, on assvy, it 
was thought to contain , it turned out attei wauls that it contained lewei ounces 
than had been supposed, anil the plaintiil was held mtitlid to ret over the money 
overpaid fiom the defendant, who had not jit handed i|,to its pi mi ipal, although 
he had forwarded an account to him m whit h he was credited with the full sum, 
bat Which wa still unsettled. In Bullci v. Harrison, the defendant was an in¬ 
surance brokv-; and the monej, sought to be lecoveied, was paid bv the plain¬ 
tiff, an underwnter, in discharge of a loss, >¥111111 tinned out to be foul. It will 
be observed that in neither of these cases could the piintipal himself, ever, by 
possibility, have laimed to retain the monej foi a single instant, had it teathed 
his hands; the payment having been made bj the plaintiff under pure mistake 
of facts, and being void, ab mil to, as soon as that mistake was diseov ered, so that 
the agent would not have been estopped fiom denjing his puncipal’s title to tbe 
money any moxe than the factcr of J. S , of Jamaica, who lias reu ivetl money 
paid to hitn under the supposition of his employer being J S, of Trinidad, 
v^oultl be estopped from retaining that monej against his emplojer, m order to 
return it to the person, who paid it to him Besides which, in Buller i. Harrison, 
had the agent paid the money he received from the underwrite! in discharge of 
the foul loss, over to his principal, he would have rentleied lunisclf an instrument 
of fraud, which, as we have alreadj seen, no agent tan be obliged to do. Except 
‘in such cases as these, the maxim, respondeat supenot , has been applied, and the 
agent held responsible to no one ftut his principal. Thus in Stephens v. Badcock, 
the defendant, an attorney’s clerk, having received by his ma&tci's orders, rents 
for the plaintiff, a client; it was held, that he was not responsible id the plaintiff, 
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ftn illegal distress, or an illegal claim; as to th%bailiff of a sher¬ 
iff, to avoid an illegil distress; or, where money has been paid 
to a collector for an illegal duty; and notice of the objection is 
given to the agent, or collector, before he pays it over; the party, 
paying it, may n cover it back from the agent, or collector, not¬ 
withstanding he lias since paid it over to the principal. 1 But, if 


though Ins employ ir, the attorney, has ‘•mop become a bankrupt, noi can an ac¬ 
tion foi mom.) hul and kiuuiI be hi ought agamsjj^he agent who lias lecetved 
it on behalf of bis printlpil, for flu y»uipo-.t of trying the cvistente of a light in 
that pniuipil thus the light of a loid of a ininoi cannot hr tiicd in an action 
against his stowaid foi quitiuil voluntiiilv pud, and thi c < decisions aic but just, 
since, as the agent is t stopped 1 1 om tpu stioning the title of his pi inupal, he would 
but foi this mlc of uspontlml supin», bt frequently exposed, without any de¬ 
fend , to two djlcrcnl suits in iopt (t of tin svnic subject in ittci But an agent 
cannot difr ml himself nin on tin _iound of piy nunt mu to his piuuip il, if ho 
receive money lllcgilly from a pirty, who is not prevt nted fiom suing him by the 
rule, jimi dclulo j> tun i t ton hi > d / ndnitis 11ns wis dctidtd in Miller y 
Ans, when tile momv was iuu\ul by vyuler from a ymsomi foi lint fora 
room lllegill\ let to linn, md pud mu by the failu to his unploy us Neither 
do the ion going umiiksi \tm l to ( \sts in which the mom } into the agent’s 
hands, m consequent! of a tint committed by him, urnlu the dirutions of, or 
jointly with, Ins prinupil ()( luust, if m igent ptj money to lus punupal, 
which was not nitiuste d to him loi ih it put pose, he will not be (list hargt cl, it gr t 
if a stiktholdei pay oveHthe deposit frefoil the condition on which it was to be¬ 
come due is pci fount d ” 

1 Post, § J07 , Snowden y. Divis, 1 launt R 359, Edwaids t>. Ilodding, 5 
Taunt R 815, Ripley i fidston, 9 Johns R 201, Bmk of U States i Bank 
of'Washington G Peters R 8 IS Jim < Swaitwout, 10 P< teis, R 80, Elliot 
v Swaitwout, 10 P< teis, R 117, Five i Iockwofd,4 Cowen, R 454, 2 Liverm 
on Agility, 262-261, (edit 1S18) Smith on Merc Law, 82, (2d edit) , Id Pt 1, 
eh 5 7, p 143-14 r ) ( d edit 1811) Bend v Iloyt, 13 Peters, R 263, Allen 

v Mlvun, 1 Sumner R 277, 278, 117, Millei v Am, 3 Esp R 211, S. 0, 
cited Selwyn’s Nisi Piius, 91 (8th edit ) , Paley on Agent}, by Lloyd, 393, 394. 
fitr Pale y has remaiktd, m p JS9, “ Tt seems, however, that the right to recover 
against the agent is to bt uneleistood with some qualification Foi it has been 
held, that m action will not lit against a mere collector or receiver, for the pur¬ 
pose of trying a light m the principal, even though he have not paid over the 
money It is said in one east - , that if the defendant can show the least color of 
v nght in lus piim lpil, t is sufiiut nt And Lord Chief Justice Lee detlared, that 
the right to an inhjnfanct should not be tiled m an aition for money had and 
received, brought v r>->t the receiver In a case where the question was much 
considered, it was lit Id, that an action could not be supported against a steward 
for quitrent voluntai ly pud, in oi ler to bring the loid’s right in question, but 
that it must be against the lord ” 
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the illegality is unknown to the agent, and no objection of that 
sort is made before he has paid over the money, he will not be 
liable thferefor. 1 * 


CHAPTER XI. 

» 

LIABILITIES OF PUBLIC AGENTS ON CONTRACTS. 

§ 302. Hitherto we have been considering the personal lia¬ 
bility of agents on contracts with third persons, in cases of mere 
private agency. But a very different rule, in general, prevails in 
regard to public agents; for, in the ordinary course of things, an 
agent, contracting in behalf of the government, or of the public, 
is not personally bound by such a contract, even though he would 
be by the terms of the contract, if it were an agency of a private 
nature. 2 The reason of the distinction is, that it it nbt to be pre¬ 
sumed, either that the public agent means to bind himself person¬ 
ally! ill acting as a functionary of the government, or that the 
party dealing with him in hts public characterAmeans to rely 
upon his individual responsibility.* 5 On the contrary, the natural 
presumption in such ceases is, that the con|picf was made upon 
the credit an^f responsibility qf the government itself, as possess¬ 
ing an enar& ability to fulfil all its just contracts, far beyond that 


t Ibid. Snowden v. Davi‘%1 Taunt. R. 3o9 , Edwards i*. Hodding, 5 lb. 815. 

* Macbeath t Haldimand; 1 Tuirn It. 172, Bowen v. Mouis, 2 Taunt. R. 374, 
387; Unwin v. Woolseley, l Term R. 674 ; Biown v Austin, 1 M^s. R. 208; 
Dawes v. Jackson, 9 Mass. R. 490; Walker v. Swaitwout, 12 Johns. R. 444; 

2 Liverm. on Agency, 269-280, (edit. 1818); Ghent v. Adams, 2 Kelly, 214; 
Copes v. Matthews, 10 Sm. & Mai. 398 ; Parks v. Ross, 11 Howard, 362 ; 3 Chitty 
on Comm, and Manuf. 213, 214; Palcy on Agency, by Lloyd, 376, 377; Bain- 
bridge v Downie, 6 Mass. R. 253 ; Fox v. Diake, 8 Ctfwen, R. 191 ; Osborne v. 
Kerr, 12 Wend. It. 17; Jones v. La Tombe, 3 Dali 384 ; Rathbonc v. Budlong, 
15 Johns. R. 1; Mott v. Hicks, 1 Cowen, R. 513 ; Sheflield o. Watson, 3 Caines, 
69; Bronson v. Woolsey, 17 Johns. R. 46 ; Hodgson v. Dexter, 1 Cranch, R. 345, . 
363, 364 ; Post, § 806, note; Bernard v. Torrance, 5 Gill & Johns. R. 383; Enloe 
v. Hall, 1 Humph. Tenn. R. 303 ; Tutt v. Hobbs, 17 Misso. 486 ; Miller r. Ford, 

4 Rich. 376 ; Dwinelle v. Henriquez, 1 Calif. 387; Ogden v. Raymond, 22 Conn. 
379; Nichols v. Moody, 22 Barbour, 611; Ilammarskold v. Bull, 1 Rich. 493. 

. * 2 Kent, Comm. Lect. 41, pp. 632, 633, (4th edit.) 
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of any private man; 1 and that it is ready to fulfil them not only 
with good faith, but with punctilious promptitude, and in a spirit 
of liberal courtesy. Great public inconveniences would result 
from a different doctiine, considering the various public function¬ 
aries, which the government must employ, in order to transact its 
ordinary business and operations; and many persons would be 
deteired from accepting important offices of trust under the gov¬ 
ernment, if they were held personally liable upon all their official 
contracts. 2 3 Take one example only: Every officer in the army 
or navy, from the commander-in-chief dfftrnwauls, who should 
enter into any official contract, or give any orders, which should 
involve a contract, as, for example, a contract for supplies, or for 
provisions, or for military materials, might be held personally lia¬ 
ble thereon, to his utter iuin. J By parity of reasoning, upon any 
such contract, entered into by a public agent on behalf of the 
government, no suit lie^ by him ; but it must be brought in the 
name of the government, against the other contracting party. 4 * 6 

§ 303. This principle not only applies to simple contracts both 
parol and wiitten, but also to instruments under seal, which are 
executed by agents ol the government in their own names, and 
purporting to be made by them cm behalf of the government; for 
the like prostitution prevails in such cases, that the parties con¬ 
tract, not personally, but merely officially, within the sphere of 
their appropriate duties.'* Thus, a charter-party, sdbled and exe- 


1 Tippets r. Walker, 4 Mass. R 595, 507, 2 Kent, Comm Lect. 41, pp. 682, 

333, (4th edit) * * # 

2 Macheath Ilaldimand, 1 'Arm R 172, 181,*182; Hodgson v. Dexter, 1 
Crane h, R 345, 303, 364, Jones v. La Tombe, 8 Dali. 384} Reed v. Conway, 
26 Misso. 13. 

3 Maebeath v Haldimand, 1 Term R 172, 180-182; Hodgson v. Dexter, 1 

Cranch, 345, 368, 304 , Bronson v. Wolsey, 17 Johns. R. 46 ; Belknap v. Rein¬ 
hart, 2 Wend R 375. 9 

4 Bambndge v Don rile, 6 Mass. R 253 ; Bowen v. Morris, 2 Taunt. R. 874; 

Irish r. Webster, 5 Gil uni R 171. 

6 3 Chitty on Comm and Marmf 213, 214; Stinchlield v. Little, 1 Greenl. R. 
281; Maebeatli o Haldimand, 1 Term R 172, 181, 182; Hodgson v. Dexter, 1 
Dranch, R 845, 963, 364; Osboine v. Kerr, 12 Wend. R 179; Walker v. Swart- 
vout, 12 Johns. R 441, Bowen t> Morris, 2 Taunt R. 379; Smith on Merc. Law, 
!• 1, ch. 5, § 7, pp in, i42, (3d edit. 1843). • [In Hodges v Runyan, 80 Misso. 
t 91, this rule was applied to a note given by “ R, trustee,” on behalf of the trus- 
ees of a school district ] 
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cutod by a public officer in his own name, but describing him¬ 
self as acting on behalf of the king or government, fenj purposes 
connected with the public service, has been held not to bind him 
personally, but to be merely obligatory upon the government. 1 
So, an indenture, executed between A. B., describing himself as 
“secretary of war,” of the one pari, and C. D. of the other part, 
for a demise of certain buildings for public purposes, and for a 
certain period, and containing a covenant, on the part of A. B., 
to pay the stipulaied rent during ihat periqd, has been held not 
to bind A. B. person^Jly; but to bind tin* government alone. 2 

§ 304. The same principle applies to ca^es, where public offi-. 
ccrs, contracting for a public purpose, afterward'-, upon a settle¬ 
ment of accounts with the other conti.ieting party, strike a bal¬ 
ance, and in writing promise to pay that balante on a specific 
day, signing their names, with their official designations annexed, 
as, for example, as commissioners ; for such a written document 
is quite consistent with an inlentUm not to inci# anj personal 
responsibility; but merely to apply the public fund , which might 
be in their hands at the time prescribed, tow'ajds the discharge of 
the public debt. 3 4 

§ 305. The same principle'applies to the case, wdiere a public 
officer receives moneys officially, for the purpose of applying the 
same to the discharge of the debts, or allowances, of the govern¬ 
ment; for, in such a ease, he # acts merely as an agent of the gov¬ 
ernment, und the only obligation or duty, w hieh arises, is to the 
government, from his bffioial character; and not any personal 
responsibility to third persons. Tbuiee, it has been held, that no 
suit-will li< against a person, wdio is secretary of war, for refus¬ 
ing to pay over moneys, which lie has received to distribute 
amapg certain claimants, as retiring allowances, bestowed upon 
them by the bounty of the government. 1 

1 Unwin v. Woolsdey, 1 Term li. 674, 678 ; Walker r. bwartwout, 12 Johns. 
R. 444. *. 

2 Hodgson v. Dexter, 1 Cranch, 345, 363, 364. 

3 Fox i\ Drake, 8 Cowen, li. 191. In this ease it was said that he would be 

personally liable, if^he bad public funds in his hands at the tiuie. But see post, 
§ 305, note. • 

4 Gidley v. Lord Palmbrston, 3 Brod. & Bing. 275. On tin occasion of de¬ 
livering the opinion of the Court in Gidley v. Lord Palmerston, Lord Chief Jus¬ 
tice Dallas said: “ On these facts, the question arises, whether, upon all or any 
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* § 306. But, although this is the general rule in relation to 
pnblic agents, yet it is founded .upon a mere presumption, and 


of the count*) in the declaration, the present action can be maintained ; and we 
think, that it cannot be maintained. It is not pretended, that the defendant is to 
be charged in respect of any express undertaking, or agreement, between him 
and the testator, or in respect of any other character than his public and official 
character of secretary it war. It it> in that character, and in.that only, that his 
duty is alleged to arise ; being, therefore, a duty as between him and the crown 
only, and not resulting from any relation to, or employment by, the plaintiff, or 
under any undertaking in any way to be personally responsible to him. The 
* money received is granted by the crown, subject only to the disposition or con¬ 
trol of the defendant, as the agent or officer of the crown, and responsible to the 
crown for the due execution of the trust or duty so committed. _ There is, there¬ 
for#, no duty, from which the law can implj a promise to pay the testator, during 
his life, or to his executor after lus death ; nor can money be said to have been 
had and received to the use of the testator, which money belonged to the crown, 
being received aMfhe money of the crown, and the party receiving it being re¬ 
sponsible only to tnc crown in his public character. On tliig view of the case, it 
appears to us, that this action cannot be maintained. But it must fail also on 
another and a wider gniund. This is an action brought against the defendant, 
as paymaster-general, for an alleged breach of an implied undertaking, said to 
attach upon him in that character. With reference to this ground, it will be 
sufficient to advert to a class of cases, too well known and established to require 
to be more pai ticularly mentioned, and which in substance and result, have es¬ 
tablished, that an action will not lie against a public agent for anything done, by 
hiip in his public character, or employment, though alleged to be, in the particu¬ 
lar instance, a breach of such employment, and constituting a particular and 
personal liability. Such persons, said Lord Mansfield, in one of the cases cited 
at the bar, are not understood.personally to contract; and, in the same case, it 
was observed, by Mr. Justice Ashliurst: ‘ In great questions of policy, we«pan- 
not argue from the nature of private agreements.’ ‘ Great inconveniences Vould 
result from considering a governor, or commander, as*personally responsible/ 
1 No man would accept of any office of trust under government, upon such con¬ 
ditions. And, indeed, it has frequently been determined, that no individual is 
answerable for any engagements, which he enters into on their behalf. There is 
no doubt, but the crown will do ample justice to the plaintiff’s demands, if they 
be well founded.’ Mr. Justice Bullcr, in the case, added: ‘Where a man acts 
'As agent for the public, and treats in that capacity, there is no pretence to say, 
that he is personally liable.’ And, in a subsequent case, it is held, that a servant 
of the crown, contracting on the part of the government, is not personably an- 
aWerable. I am aware that these eases are not, in their cia||anstances, precisely 
similar to the present; and, perhaps, in respect of some or the circumstances 
belonging to the present case, I may personally have doubted longer than, I am 
now satisfied, I ought to have done. But, in their doctrine, they go to tlis, that, 
on principles of public poli< y, an action will not lie against persons, acting in a 
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is liable to be rebutted by circumstances, which clearly establish 
an intention between the parties to the contract to create and 
rely upon a personal responsibility on the part of a’ public agent. 1 
For there is nothing in the general principles or policy of the 
law, which forbids an agent from waiving his official immunity, 
and from idakiug himself personally responsible on any contract, 
made for arftt on behalf of the government. Where it is not 
known to the other party, that the agent is acting for the public, 
it may fairly be presumed, that he intends to trust to the per¬ 
sonal credit and responsibility of tin* ag< nt, even although it 
may not be to his exclusive credit and lesponsibdity. 2 But the 
same result may arise, where then* is an t\pie->s personal respon¬ 
sibility, incurred by a known public agent; or where it may 
fairly be implied from all the attendant circumstances. 3 In 
cases of such an implied responsibitity, the piooJs ought to be 
exceedingly cogent and clear, in Older to create Mtfcli personal 
[responsibility in a known jpnblie agent, and to repel the presump¬ 
tion of law*, that he contracts onfy on the credit of the govern¬ 
ment. 4 [It is, however, as in other cases, a question for the jury, 


public cliui<i<tci and situation, which, from then uij naluie, would expost them 
to an infinite multiplicity of actions, that is, to actions at tlu instance ot am per¬ 
son, who might suppose* himself aggiieved. And though it is to be pitsumcd, 
that action" impropcily biought would fail, and, it mac be said, that a< tions 
properly bi night should succeed, yet, the vciy liability to an unlimited multi¬ 
plicity of suits would, in all piobability, pi event any piopci cn piudent person 
from accepting a public «itu ition, at the hi/aulof such pud to himself.” But 
see Myrtle v. Beaver, 1 Bast, R. 135, line r. Chute, 1 J n*>t, It o79 , Fieeman 
v. Otis, y Mass. K. 272 ; Fq\ v. Diake, b Co wen, II I'M ; Ante*, § 304, and note. 
Quaere, if a writ of mandamus might not lie, m such a ease, to comped the officer 
to pay over the putjjjc funds in his hands, if appiopnatcd to that pmpirae * bee 
Kendall, Fostmaste^leneral, e. Lnited Stales, 12 l’eters, It 527. Theie is some 
difficulty'in reconciling all the* authonties, as to the non-payment of moneys in 
tlieir hamjs, and othei omission* of duty by public olhceis, and as to the point 
hdw far, .and when they are responsible to third persons. Sec llownmg v. Good- 
child, 3 Wilson, R. 448; S. C. 5 Buir. *2716; Stock v. llanis, 5 Buu. 2709; 
Baines w» Foley, 5 Burr. 2711; Bend v. lloyt, 13 Peters, 11. 20,1. 

1 Copes i>. Matthews, 10 Sm. & Mar. 398. 

a Swift w.^IopU^lS Johns. R 318. 

3 Macbeath y. iSwiwand, 1 Term It 172, lbO, lb2 ; Gill v. Brown, 12 Johns. 
R. 385; Freeman v. Otis, 9 Mass. K. 272. 

4 Ibid.; Bain bridge t>. Downie, 6 Mass. It. 253 ; Freeman v. Otis, 9 Mass R. 
272 ; Hawes v. Jackson, 9 Mass. R. 490; Osborn v. Kerr, 12 Wend. It. 179, 

81* 
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t0 whom was the credit given. 1 ] The same principle} with the 
* Bame qualifications, prevails in the Scottish law. A public 
agent is not ordinarily liable on a contract made by him on 
behalf of the government; but he may, if he pleases, incur jt 
personal liability on such contract; and he will be deemed so to 
intend, when he draws a bill or note in his own namb under the 
contract. 2 # ** 

§ 307. Where, however, money is obtained from third persons, 
by public officers, illegally, but under color of office, it may be 
recovered back from them, if notice has been given by the party, 
at the time, to the officer, although the money has been paid 
over to the government; and if it has not been paid over, but it 
remains in the officer’s hands, it may be recovered back, even 
without notice. 3 And it will make no difference in the case, 
that the payment was originally made under a misconception 
or misconstruction of the law, by both or by either of the par¬ 
ties. 4 We shall hereafter have occasion to examine, how far,( 
and under what circumstances, public 'agents aTe liable for their 
own torts, and for the torts of sub-agents employed by or under 
them. 6 

§ 307 a. In respect to the acts and declarations and represen¬ 
tations of public agents, it would seem that the same rule does 
noji prevail, which ordinarily governs in relation to mere private 
.agents. As to the latter, (as wc have seen,) the principals are 
in many cases bound, where they have not authorized the dec- 


Belknap v Reinhart, 2 Wend R 375, Fox n Drake, 8 Cowen, R. 191. It seems 
almost impossibly to leconcde the ease- of Sheffield t>. Watson, 3 Caines, R. 
€9, with the principles here laid down; oi, indeed, with the general bearing of 
the othcrauthonties on this subject. Indeed, it was shakma to its foundation by 
the decision in Walker v. Swartwout, 12 Johns R. 444, 44W See 2 Liverm on 
Agency, 273-279, (edit. 1818 ) 

1 Brown v. Rundlctt, 15 N II. R. 360 ; llammarskold v. Bull, 9 Rich. R. 484. 

8 Thomson on Bills of Exchange, 229, 230, (2d edit. 1836 ) 

9 Ante, § 301 , Barnes v. Folej, 5 Burr. 2711; Frye v Lockwood, 4 Cowen, 
’R. 454 , Tracy v Swartwout, 10 Peteis, R 80, Elliot v. Swartwout, 10 Peters, 
R. 137; Riplcj v Gels, ton, 9 Johns. R 201; Ante, § 800, and note. See Bend 
v. Swartwout, 1 & Petera, R 26 >. 

4 Barnes v. Foley, “> Burr. 2711; Tracy v. Swartwout, l^Hters, ft. 8Q; Elliot 

v. Swartwout, 10 Peters, R. 187; Ripley v (Alston, 9 Johns. R. 201 *, Ante, § 800) 
rjtfid note. See Bend v. Swartwout, 13 Peters, R. 268. . 

5 Post, § 890-822. 
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larations and representations ta be made. 1 But, in cases of 
public agents, the government, or other public authority, is not 
bound, unless it manifestly appears that the agent is acting 
within the scope of his authority, or he is held out as having 
authority to do the act, or is employed, in his capacity as a pub¬ 
lic agent, to make the declaration or representation for the gov¬ 
ernment. Indeed, this rule seems indispensable, in order to 
guard the public against losses and injuries arising from tfie 
fraud or mistake,* or rashness and indiscretion of their agents. 2 3 * * * * 
And there is no hardship in requiring from private persons, deal¬ 
ing with public officers, the duty of inquiry, as to their real or 
apparent power and authority to bind the government. 


CHAPTER XII. 

LIABILITY Or ,AGENTS TOR TORTS. 

§ 308. Wc come, in the next place, to the consideration of the 
liability of agents to third person-., m regard to torts or wrongs 
done by them, in the course of their agency ; and this liability 
may be either Of private agents or of pnblic agents. Let us 
first conaider that of private agents. And here the distinction 
ordinarily taken is between acts of misfeasance or positive 
wrongs, and nonfeasances or mere omissions of duty by private 
agents. The law upon this subject, a»to principals and agents, 
is founded upon the same analogies as ^xist in the case of mas¬ 
ters and servants. The master is always liable to third persons, 
for the misfeasances, and negligences, and omisoions of duty of 
his servant, in all cases within the scope of his employment. 8 

1 Ante, §§ 126,183, 184. * 

2 Lee v. Mjinroe, 7 Cranch, R. 366. 

3 Paley on AgAcy, by Lloyd, 896, 397, and notes; Id. 805, 806 ; Com. Dig. 

Action, on the Case for Negligence,’ A. 2, A. 5, A. 6; 8 Ghi f ty on Comm, and 

Manuf. 214; Story on Bailments, § 400 j Morse v. Slue, 1 Vent. 238; Clarke 

v. City Corporation of Washington, 12 Wheat. E. 40; Eandleson v. Murray, 

8 Nevi ft Ferry, 239; S. C. 8 Adolph. & Ellis, 109; Ante, § 217. 
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So the principal, in like manner, is liable to third persons for the 
like misfcasanccb, negligences, and omissions of duty of his 
agent, leaving him to his remedy over against the agent in all 
cases, where fife tort is of such a nature as that lie is entitled to 
compensation. 1 And this liability is not limited to principals, 


* i Lane t. Cotton, 12 Mod. 488, 481); Perkins v. Smith, Sayer, It. 40, 41; 
Post, § 452-457. See uLo Quantum v. Burnett, 6 Mees. & Welsh. 499; 
Priesti) v. Fowler, 3 Mees & Welsh 1 ; Milligan v. Wedge, 12 Adolph. &. Ell. 
737, 742; Schieffehn v. llarvej, 0 Johns. 11. 170; Post, § 452-157; United 
States v. llalherstadt, 1 Gilp. R. 202. As to the cases in which a principal mat 
recover compensation from his agent, for the tort of the latter, bee Farebrothu 
v. Ansley, 1 Camp. 11. 343 ; Paley on Agcnov, by Lloyd, 152, 153 ; Ante, § 201. 
As to the cases in which an agent maj, or may not, recover compensation for # 
torts done by authoiity of Ins piin« ipal, see 2 Liveim. on Agency, 321-325, 
(edit. 1818) ; Merry weather o. Nixon, 8 Term It. 186 ; Farebiother v. Ansley, 
1 Camp. R. 343 ; Stephens v. Elwall, 1 Mu \ Sclw. 259, 261 ; Martjn v. Blith- 
man, Yelv. R. 197; Flolclici r. llarcott, Hutton, It 55; Adamson v. Jarvis, 
4 Bing. It. 66. In this last case, Loid Chief Justice Best, in*dehvenng the 
opinion of the Comt, said “ Auc tioneeis, biokers, factois, and agents, do not 
take regular indemnities These would be indeed surpiiscd, if, having sold 
goods for a man, ami paid him the piocceds, and having suffered afterwards in 
an action at the suit of the tiue owneis, they weie to find themselves wiong- 
doeis, and could not letover compensation fiom him who had induced them to 
do (j||e wrong. It was coitain!) decided in Murjweather t». Nixon, that one 
wrongdoer could not sue anothei for contnbution. Loid Kenjon, however, 
said, ‘that the decision would not affect cases of indemnity, wheie one man 
cmplo)ed another to do acts, not unlawful in themselves, for the purpose of 
asserting a right.’ This is the onlj decided case on the subject, that is intelligi¬ 
ble. Thue is a case of Walton v. JIanbury and others, but it is so ‘imperfectly 
stated that it is impossible to get at the principle of the judgment The case 
of Phillips v. Biiggs was never ’decided.' But the Court of Chancery sec med to 
considei the case of two slices of Middlesex, where one had paid the damages 
in an action for an escape, ana sued the other for contribution, as like the case 
of two jomt-obligors. From the inclination of the Court on this last case, and 
from the concluding part of Lord Ivenj on’s judgment in Merrywcather v. Nixou, 
and from roason, justice, and sduud policy, the rule, that wrongdoers cannot 
have rechess, oi contnbution, against each other, is confined to cases, where the 
persdh seeking rodiess mu-t be piesuwcd to have known that he was doing ap 
unlawful act. If a man bu) s the goods of another, from a person who has no 
authority to sell thira, he is a wrongdoer to the person whose go?>ds he takes; 
yet, he may recovt i > ompensation against the person who sold the goods to him, 
although the person w ho sold them did not undertake that he had a right to sell, 
and d^d not know that he had no i ight to sell. That is proved by Medina v. 
Stoughton, Sanders r Pott 11, Crosse v. Gardner, and many other cases* These 
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who are mere private persons; but extends also to private cor¬ 
porations, for the misfeasances, negligences, and dmissions of 
duty of their agents, in the course of their employment, when¬ 
ever they are duly appointed. 1 [A telegraph company is liable 
for damages caused by the negligence of their agent in transmit¬ 
ting a message. Thus, where L. sent a message to D. for “ two 
hand bouquets,” and the operator transmitted the message to D. 
for “two hundred bouquets,” whereby I), was put to lo^, it was 
held, that the company were liable. 2 So also public or municipal 
corporations arc liable for injuries to third persons^ resulting 
from the negligence of subordinate officers or agents acting 
under their authority and direction, in the construction of public 
improvements belonging to such corporations.* In such cases, 
the maxim, respondeat superior , properly applies, m the same 
manner and to th^same extent as in its application to the lia¬ 
bilities of private individuals But where such -agent or officer, 
although appointed by the corporation, pci forms duties for or 
between individuals, in which the corporation has no interest, no 


cases rest on this principle, that, it a man lining the possession of pioperty, 
■which gives him the cliaiaeter of owner, affirms that he is ow ru r, and thereby 
induces a man to buy, when, in point ot fai t, the afhiuiant is not the owner, he 
is liable to an^etion. It has been said that lie is, because tin u* is a In each of 
contract t icst the action on, and, that them is no unit nut in this case. This 
is not the true principle. It is this he who alhitns, eithei what he does not 
Jknow to be true, or knows to be false, to another’s piejudice and his own 
gain, is, both in morality and law, guilty of falsehood, and must answer in dam* 
ages.” 

1 Yarborough t?. Bank of Hnfjland, 16 East, R 0 ; Smith v The Biuningliam 
Gas Company, 1 Adolph & Ell. 526 ; Gieen e London Omnibus Companj, 7 J. 
Scott, 290; Whitfield <*. South East Ilailwa), 1 Ellis, Bl. A Ellis, 113 ; Scott t>. 
Ma)orof Manchester 1 Ilurl &. Nor. 30; 2 Id 201 ; Salem Bank. r. Gloucester 
Bank, 17 Mass. R. 1; Fos^r i>. Esses. Bank, 17 Mass. R. 470 ; Riddle v Pioptictors 
of Locks and Canals on Merrimack River, 7 Muss R. 109 , Townsend v. Susque- 
liannah Turnpike Road, 6 Johns. 11 00; Grav v. Tot (land Bank, 3 Mass. li. 364; 
Fowle r. Common Council of Alcxandiia, 3 Peteis, R. 308, 409; liabassa v. Or¬ 
leans Navigation Company, 5 Miller, Louis, li. 463, 464 j 2 Kent, Conlm. *Lect. 
33, p. 283, (4th edit) ; Goodloe v. City of Cincinnati, 4 Ilamm. Ohio R. 500: 
Hay v. Cohoes Compapy, 3 Barbour, Sup. Ct. R (N. Y ) 42. • 

[ 2 New York and Wash. Print. Tel. Company v. Diy burg, 85 Penn. St/ R. 
298.] 

See Scott v. Manchester, 1 Hurl. & Nor. 50, affirmed in Exchequer Cham¬ 
ber, 2 Id.; Lloyd t>. Mayor of New York, 1 Seld. 369.] * 
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each liability arises, and the officer alone is responsible. 1 ] The 
agent is also personally liable to third persons, for his own 
tnisfeasances and positive wrongs. 2 But he is not, in general, 
(for there are exceptions>,**) liable to third persons for his own 
nonfeasances or omissions of duty, in the course of his employ¬ 
ment. 4 His liability, in these latter cases, is solely to his prin¬ 
cipal; 6 there being no privity between him and such third 
persons; bul 1 lie privity exists only between him and his prin¬ 
cipal/’ And hence the general maxim, as to all such negli¬ 
gences and omissions of duly, is, in cases of private agency, 
respondeat superior. 7 "Whether the agent has been guilty of 


[ 1 Dayton v. Pease, 4 Ohio St. R SO ] 

2 Story on Bailment*, §4045 Po-t, 4; 320; Bell v. JosIy#i, 3 Gray;, 309. 

3 Post, §§ 314, 315. 

4 Pale) on Agency, by LlcAd* 290-39'); Lane v. Cotton, 12 Mod 488, S. C. 
1 Ld. Raymond, GIG, G55; 3 ('hilly on Comm, and Manuf. 211; Story on Bailm. 
§§ 400, 404, 507 ; Perkins c Smith, Sayer, It. 40, 42. 

* [ 5 See Ilenshaw c Noble, 7 Ohio Si. R. 231.] 
e Paley on Agency, by' Lloyd, 395-397, and notes; Lane v. Cotton, 12 Mod. 
488; S. 1 Lend Raymond, GIG, G55 ; Perkins p. Smith, Sayer, R 40,42, 
Cameron v Reynolds, Cowp R. 1<)3; Rowiling Goodehild, 5 Biur. 2721 ; 
S. C. 3 Wills. R. 454 ; Stoiy on Bailm §t$ 402, 101 ; Smith on Mere. Law, 82, 
(2d edit.) , Id. 145, 14G, (3d edit. 1SJ3), Morse v Slue, 1 Yeut. Jt. 238 ; Quar- 
man v. Burnett, G Mees. A Wild) 199, Ra[>son n. Cnbit, 9 Mees. & Welsh 710; 
Stone v. Caitwiighl, 6 Term R. 411; Milligan v Wedge, 12 Adolph. Ac Ell 737 ; 
Winterbottom v. Wright, 10 Mees. &. Welsh 109, 111; Ante, §§201, 217 of 
Post, §§ 452, 453,453 a. 453 b, 453 c,454 a. 

7 Lord Ilolt, in Ins ’celebrated judgment in Lane r. Cotton, 12 Mod. R. 488, 
expounded tin* doctrine at Jaige. “It was objeited at the bar,” (said be,) “ that 
they have this remedy' agdinst Bieese. I agree, if they could proto tliat he 
took out the bills, they might sue him for it; so they might any body else, on 
whom they could iix that fact. But, for a neglect in him, they can have no 
remedy against him , lor they must consider him oiUy as a servant; and then 
his neglec t is only chargeable on liis master*or principal; for a ser\ant or deputy, 
quatenu s such, cannot be charged for neglect, but the principal only shall be 
chaiged fm it But, for a misfeasance, an action will lie against a servant or 
deputy, but not quatenu s a deputy oi scr\ant, but as a wrongdoer. As, if a 
bailiff, who lias a warrant from the sheriff to execute a writ, suffer his prisoner 
neglect, to oscaoe, the sheriff shall be digged for it, and not the bailiff. 
But, if the bailiff turn the prisoner loose, the action may' l>e brought against 
the bailiff himself; iur then he is a kind of wrongdoer, or rescuer; and it will 
lie against any other, that will rescue ir like manner. And for this diversity, 

vide 1 Leon. 146 ; 3 Cio. 143, 175; 41 Ed. III. 12; 1 Ro. 78; which is not well 

• * 



LIABILITY OP AGENTS FOR 'TOUTS. 


OH. XII.] 


371 


negligence or not, is not ordinarily a question of law, but of 
fact, under all the circumstances. 1 " 

§ 309. The distinction, thus propounded between misfea¬ 
sance and nonfeasance, between acts of direct, positive wrong, 
and mere neglects by agents, a-, to their personal liability there¬ 
for, may seem nice and artificial, and partakes, perhaps, not a 
little of the subt#ty and over-refinement of the old doctrines of 
the common law. It seems, hov\e\cr, to be founded upon this 
ground, that no authority wh,itsoe\ei fiom a superior can fur¬ 
nish to any party a just defence ior his own positive torts or 
trespasses ; for no man can authorize another to do a positive 
wrong. 2 But, in respect to nonleas,m< es, or mere neglects in 
the peiformanec of duty, the responsibility thcrelor must arise 
from some express or implied obligation between purtieulir par¬ 
ties, standing in privity of law or contract with each other; and 
no man is bound to answer lor any such violations of duty or 
obligition, except to those, to whom he bus become directly 
bound or amenable' for his conduct. "Whethoi the distinction 
be satisfactory or not, it is well establish! d ; alt hough some nice- 
ties and difficulties occasionally oceui in its practical application 
to particular cases. 

§ 310. It may be useful to illustrate each of these propositions 
by borne eases which have been treated as clear, or w Inch have 
undergone judicial decision. And, in the first place, as to the 
nou-liab Lty of agents for their nonfeasances and Amissions of 
duty, except to their owm principals. Thus, if the sen ant of a 
common carrier negligently loses o paicel of gocTds, intrusted to 
him, the principal, and not the servant, is responsible to the 
bailor, or the owner. 3 So, if an under-sheriff is guilty of a 
negligent breach of duty, an action lies by the injured party 


repeated, bnt tlie infer(flR> may be well made from it.” 5s. C. 1 Ld. ltaym. 
646, 653. See also Morse r. hlne, 1 Vent. 2 18*, 2.5*1, Hall r. Smith, :i lling. R. 
207 ; Bradford r. Eastburn, 2 Wash. fir. R. 219, Denny r. Manhattan Com¬ 
pany, 2 Denio, R. 115 ; Ante, §§ 201, 217 a , IVt, § 152-461 
1 Foot v. Wiswall, 14 John. It 301, Sa\ag<* r Birckluwd, 20 Pick R. 167. 

9 Paley on Agency, by JJoyd, 396-398; 3 Chitty on Comm, and Manuf. 214; 
Peikitw w. Smith, 1 Wilson, It. 828; S C. bayei, It 41, 2 Liverm. on Agdfcey, 
257, 258, (edit. 1818); Stephens r. Ebvall, 1 Maule & Selw. 259; Faiebrolher 
v. AnBlcy, 1 Campb. R. 343; Morse v. Slue, 1 Vent. 238. 

3 3 Chitty on Comm, and Manuf. 214; Lane v. Cotton, 12 Mod. 488. 
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against the'high sheriff and not against the deputy personally, 

for his negligence. 1 fro, if the servant Of a blacksmith so negli-' 
gently conducts brniself ih shoeing a hor§e, that the horse is con¬ 
sequentially injured, or afterwards becomes lame, the master, and 
not the servant, will be liable for the negligent injury. 2 But, if 
the servant, in shoeing the horse, has pricked him, or has mali-j 
■, ciously or wantonly lamed him, an action %ill lie personally 
against t he servant himself. 3 So, the mere omission of a servant 
to deliver goods, intrusted to him by his master, when demanded 
by the real owner, will not amount to a conversion of the goods, 
if, at the time, the servant states his want of authority to deliver 
them ; and he has no knowledge of the true ownership. 4 So, it 
has been said, if an agent is guilty of any deceit, or fraud, or 
false warranty, in the business or employment of his principal, 
as, if he knowingly sells or warrants corrupt wines, or other 
things fraudulently disguised, for and by the authority of his 
principal, he is not personally responsible therefor to the buyer; 
but his master alone is liable. 5 But it may well be doubted, 
whether an agent can shelter himself from pcisonal responsibil¬ 
ity, where he thus directly and knowingly cooperates in a deceit, 
or 'misrepresentation, or fraud, to the injury of a third person, 


1 Cameion v. Reynolds, Cowp. R. 403; Paley ou Agency, 396, 397, and notes. 
See Moise v. Slue, 1 Vent. 238. 

2 1 Blaik Comm. 431; Story on Bailm. §§ 400, 402. See Paley on* Agency, 
by Lloyd, 397 andanote; Post, § 453. In 2 Black. Comm. 431, it is laid down, 
“If a smith* servant lames a horse, while shoeing him, an*action lies against the 
mastei, and not against the servant/' The law, as thus laid down, has been 
doubted by some commentators. See Paley on Agency, by Lloyd, 897, note (e), 
and Mr. (now Mr. Justice) Coleridge’s edition of 2 Blackstone’s Comm. 431, note. 
The doubt seems to he founded upon this; whether it is not an act of misfeasance, 
and not merely%egligenee. See 1 Clutty’s Black. Comm. 431, note. The ques¬ 
tion, after all, may turn mainly upon this, whether thMnjury be direct or conse¬ 
quential only. See also Ilay v. Cohoes Co. 3 Barbour, Sup. Ct. (N. Y.) R. 43. 

8 Story on Bdilm. §§ 402, 409; Paley on Agency, by Lloyd, 397 and note. 

4 Alexander v. Southey, 5 Barn. & Aid. 247; Mires o. Solebay, 2 Mod. 242. 

® Boll- AbiiJg Atiion on the Case, 93, T. 1. 20; 1 Com. Dig. Action on the 
Cate for Deceit, B , 8 Chitty on Comm, and Manuf. 214; Paley on Agency,* by 
152, Id 30. See Southerne v. How, Cro. Jac. 468 ; 2 Molloy, Jur. Mark. 

3, ch.<3, § 6; S. C Bridgman, It. 126, 127; Ilern v. Nichols, Salk. 289; Gram¬ 
mar P* Nixon, 1 Str. R. 653; Paley on Agency, by Lloyd, 398, 899, and not®. 
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although he is authorized to do so by lji& principal; for it is an 
illegal act, and contrary to sound morals*. 1 # 

§ 311. In the next place, as to the liability of agents to third 
pefsons, for their own misfeasances and positive wrongs. In all 
such cases, (as we have seen,) the agent is personally responsible, 
whether he did the wrong intentionally, or ignorantly, by the 
authority of his principal; for the principal could not confer on 
him any authority to commit a tort ujk)u the rights or +he prop¬ 
erty of another. 1 2 3 Thus, if goods are delivered by the owner to 
A to keep; if he delivers them to B to keep to the use of A, and 
B wastes or destroys them, tin* owner may have an action foY 
the tort against B, although the bailment was not made to him 
by the owner; for B is a wrong-doer. { So, if A delivers his 
horse to a blacksmith, and he delivers him to* another blacksmith, 
who wantonly James him, A may have an action against the lat¬ 
ter; notwithstanding A did not authorize the bailment; for he is 
a wrong-doer. 4 

§ 31*2. A fortiori , if the principal is a wrong-doer, the agent, 
however innocent in intention, who participates in his acts, is a 
wrong-doer al&o. Thus, if an*auetioneer should be employed by 
a sheriff to sell goods at auction, which lie had unlawfully seized 
upon an execution, as, if the goods did not belong to the execu¬ 
tion debtor; the auctioneer, who should sell, would be liable to 
an action for the tortious conversion, equally w T ith the sheriff. 5 


1 19 lion. 6, 53; Cora Dig Action on tin Cum 1m Decut, B (•Story on Equity 
Pleadings, § 232 ; 1 Stoi) on Equity Juiisp. §§ l‘)j, 192, 201; Pale} on Agency, 
by Lb} d, 38b ; Ante*, § 308. 

9 Ante, § 309 ; Pale} on Agent*}, by Llo}d, 3!)S, 399; J^uu* r. Cotton, 12 Mod. 
488; IVrkina o Smith, 1 Wits. R 328; S. C. Saver, R 40,4*2; Bush v. Stein- 
man, 1 Bos & Pull. 404, 410, Richardson r. Knnhall, 2S Maine R. 4(51. 

3 1 Roll. Abridg Actum sur 90, (.) 1 , 1. 15; 3 Chitty on Comm, and 
Manuf. 214; Paley on Agency, by Lloyd, 307. 

4 1 Roll. Abridg. Action sur Case, p. 90, O. 2, 1. *20; Paley oil Agency, by 
Lloyd, 396, 397; Ante, § 310 

5 Parebiother i\ Ansle}, 1 Carapb. R. 343 ; Adamson r. Jan is, 4 Bing 11. 66 ; 
Post, § 339. See Van Brunt i>. Sthentk, 11 .Johns. R. 377. In this latter ease, 
there had beef! a seizure of a ship by a revenue oUlcer, for a supposed breach of 
law, and pending the proceedings under the seizure, he allowed another officer 
to take possession of, and use the ship. Afterwards, upon the trial, the *«hip was 
acquitted; but the Court granted a certificate of probable cause of seizure. The 
owner of the ship brought an action of trespass against the ofheor who had used 
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So, if the agent of a merchant, who has received goods from a 
bankrupt, after a secret aet of bankruptcy, should, pursuant to 
orders from his principal, sell the goods, an action of trover would 
lie, in favor of the assignees, against the agent, however ignorant 
he might be of the defect of title; for a person is guilty of a con¬ 
version, who intermeddles with the property of another, without 
due authority from the true owner; and it is no apswer, that he 
acted as an agent, under the authority of a person, supposed at 
the time to be entitled as the owner. 1 

§313. But no action will ordinarily lie against an agent, for 
the misfeasance, or for the negligence of those, whom he has 
retained for the service of his principal, by his consent, or au¬ 
thority ; any more than it w ill lie against a servant, who hires 
laborers for his master at his reque-1, for their acts ; unless, in¬ 
deed, in either case, the particular acts, which occasion the dam¬ 
age, are done by the orders or directions of such agent or ser¬ 
vant. 2 The action, under other circumstances, must be brought, 
either against the principal, or against the immediate actors in 
the wrong. 1 


the ship, and the Court In Id tint tii spass did not he. The C'ouit seem to have 
thought, that ‘lie su/me, being nijidc loi a supposed breach of law, divested the 
possesion of the ovvner Tin same decision was made in Bam*tt r. Warten, 3 
Jlill, K. 848. But Mi. Justice Cowon doubted tin* < oirei tness of the doctrine, in 
a \eiy elaborate opinion. Qiiieie, vvhelhci the possession of the owner would be 
divested by the illegal seizure of the shot iff so as to take away the right to main¬ 
tain trespass agaihst a subsequent holder under the sheriff. There is no doubt, 
that tiover would lie m such a ease. But tiespass will lie against a maid fide 
purchiser, and against a second trespissc i, who takes by trespass from the first. 
Ibid , Aeker v Camp, 28 Wend R 372, Wilbraham ?>. Snow, 1 Siderf. R. 438. 

1 Stevens v El wall, 4 Manic & Selw. 259, Shat land v. Mildon, 5 Hare, R. 469 ; 
Raley on Agency, In Lloyd, 399, 400 ; Perkins v. Smith, Saycr, R. 40, 42; S. C. 
1 Wilson, II 828 ; Ml Combi e v. Davies, 6 East, R. 538 ; Baldwin v. Cole, 6 Mod. 
212 . * • * 

2 Paley on Agency^ by Lloyd, 402; Stone t\ Cartwright, C Term R. *411; 
3 Chitty Comm, and Manut. 214. See Hills v. Ross. 3 Dali. R. 331; Nichol¬ 
son v. Mounsey, 15 East. R. 388, 387, 388. See ante, §§ 201, 217 a, 313, 821, 
322. 

8 Stone v. Cartwright, 0 Term It. 411 ; Brown v. Lent, 20 Yewn. 532; ‘Bush 
t>. Steinwan, 1 Bos t \. Pull. 404 , Denison v Seymour, 9 Wend. R. 8, 12; Rap 
son v. Curbitt, 9 M<*ls. &. Welsh. 710 ; Quarman v. Burnett, 6 Mees. & Welsh. 
.710-; Reedie v. London and Northwestern Railway Co. 4 Welsby, Hurlstone & 
pbrdoa, 255 ; Post, §§ 454, 454 a. 
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§ 314. There is, however, one important exception to the rule 
already stated, as to the non-liability of agents to third persons 
for the negligences and omissions of duty of themselves and of 
their sub-agents, founded upon the principles of the maritime 
law. It is the case of masters of ships, who, although they are 
the agents, or servants of the owners, are, also, in many re¬ 
spects, deemed to be responsible, as principals, to third pefsons, 
not only for their own negligences and nonfeasance, but also 
for the negligences, nonfeasances, and misfeasances of the 
subordinate officers and others, employed by and under them. 1 
We have already seen, that the master of the ship is re&ponsi-* 
ble upon contracts made by him in regard to the usual em¬ 
ployment of the ship, and also upon contracts made by him 
for the repairs, and necessaries supplied for the ship, as well 
as for the wages of the seamen, employed in muigating the 
ship. 2 This liability is founded upon the doctrine of the mar¬ 
itime law, which treats tin* master, not merely as an agent, 
contracting on his own behalf, as well as for the owner; but 
which, upon a broader policy, treats him as, in some sort, a sub¬ 
rogated principal, and qualified owner of the ship, possessing 
authority in the nature of the exercitorial power, tor the time 
being. 3 And his liability, founded upon this consideration, ex¬ 
tends not merely to his contracts, but (as we ha\e said) to his 
own indigences, and nonfeasances, and misfeasances, as w r ell 
as to th< so of his officers and crew.' llis responsibility lor the 


' Post, §§5i6, 817. ■ 

8 Ante, §§ KJ, 117, 291- 300. 

3 Ante, §§ 36, 116, 117, 294, 205. Lord Hale, in Morse v. Slue, 1 Vent. 238 ; 
S. C. 1 Mod. It. 85, (which was an action on the ease against the master ol a 
ship, for negligent e*in the carriage ol goods, whereby the) wcie stolen,) iu allu¬ 
sion to this point, said : “ It is objected, that the master is but a servant to the 
owner?. Answer. The law tikes notit e of him as more than a servant. It is 
known, that he may impawn the ship, il occasion he, and sell bona pentura. 11c 
is rather an officer than a seivant.” lie added: “ 11) the eivi law, the master or 
owner is chargeable, at the election of the merchant.” See also Molloy, B. 2, 
ch. 2, § 2. See also Dig Lib. 5, tit. 9, 1. 1, § 2. See post, § 317, note, and ante, 
§§86 and 116. 

4 Paley on Agency, by Lloyd, 398 ; Abbott on Shipp. Pt. 2, ch. 2, § 2 , I • 
Pt. 8, ch. 8, § 3; Id. Pt.’ 2, eh. 4, § 1, and notes, (Atner. edit. 1829) ; Purviance 
t>. Argus, 1 Dull. R. 184,185; 2 Valin, Lib. 2, tit. 7, art. 4, p 1715 Denison v. 
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officers and crew has this additional reason for its support, that 
he is thus induced to exercise a superior watchfulness over their 
acts and conduct; and, if he were not so made liable for their 
acts fiid conduct, he might often, by his connivance in their 
frauds, misfeasances, negligences, or nonfeasances subject the 
shippers of goods, as well as the owners of the ship, to great 
losses and injuries, without their having any adequate redress. 1 
The policy of the maritime law has, therefore, indissolubly con¬ 
nected his personal responsibility with that of all the other per¬ 
sons on board, who are under his command, and are subjected 
• to his authority. 

§ 315. Hence it is, that the master of a general or carrier 
ship, as well as the owner, is treated as a common carrier. He 
is responsible for the goods, in the like manner as any other 
common carrier; and nothing will discharge him from his 
responsibility to the owners of the goods, but a loss by some 
act of Providence, ’ or by some inevitable casualty, or by some 
public enemy. 2 If the goods, therefore, are injured, or perish, 
by the negligence or misfeasance of the crew, or if they are 
stolen, the master, as well as the owner, is severally liable 
therefor. 3 

§ 316. Upon the same ground, the master of a steamboat, 
employed in the transportation of passengers, is, like the master 
of a vessel engaged in the merchant service, held liable for the 
misfeasance and negligence and want of care of all the persons, 


Sej nrftmr, 0 Wend 1,8,15; Sehicflthn v. Hai vey, 6 Johns. R 170; Ante, §§ 294, 
295, 308, 317, note. t 

1 Abbott on Shipp. Pb 3, ch. 3, § 3, (Amer edit. 1829); Ante, §§ 116, 117, 
298-306. 

2 Morse v Slue, 1 Vent R. 238 ; Molloy, B. 2, ch. 2, § 2. 

3 Abbott on Shipp l*t 3, ch. 3, {j 3, eh. 4, § 1, (Amer. edit 1829); Morse v. 
Sine, 1 V<nt. 218 , Molloy, B 2, ch. 2, § 2 , SchieflVlin o Ilaivey, 6 Johns. R 
170,176 , Watkinson i Laughton, 8 Johns. R. 218, 216 In Abbott on Shipp. 
Pt. 8, ch 3 § 3, p 222, (Amer. edit 1829,) it is said “ As soon as any goods are 
put on board, tlio master must provide a sufficient number of persons to protect 
them ; for, oven if the crew be overpowered by a superior force, and the goods 

• stolen, while the slop is in a port or river within the body of a county, the master‘d 
and owners will be answerable for the loss, although they have been guilty of 
neither fraud nor fault, the law, in this instance, holding them responsible, from 
reasons of public policy, and to prevent the combinations, that might otherwise be 
nade with thieves and robbers." Ante, § 315. 
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officers, and crew to whom the management o/ the steamboat 
is intrusted. And •this rule is applied without any distinction, 
whether the officers and crew arc appointed by the owneis or 
by himself. 1 Therefore, when, by the nt ghgence ol the pilot of 
a steamboat, who was appointed by the owner, i collision took 
place, whereby another vi^stl was run dove u and sunk while the 
pilot was at the helm, niMgating tin bo it, he having 4 hc exclu¬ 
sive control and direction of lm ionise, it was held, that the 
master oi the boat wis responsible in d image s for the mjuiy by 
the collision. 2 


1 Foot v "V\ iswall 14 Johns R 304 Rems mi S \unur ) Wend K 
8 Denison v Sc >moui, 9 \\end R 8 1> Mi Chid Justice Sn ye in deliv¬ 
ering the opinion of the (emit went into »n eliboiitc c\ munition of the au 
thenitits, and the n added Win tins an u tion i_mist tin mi tci ot i u^d 
engaged in the »uidnnt strvm it seems file i mailed iv ill the ciscs tint lie 
would be h ihle In * ui h cases, the mr-tei is n pm Ik tor the dily me of ill 
to whom is intrusted thi muiaj: m nt ol the iiw.1 Oi the otlu l li in 1 were 

the action agunst tin iaptuyof a ship ol wii tin ist ot >u hi Ison i Mounscv 

pioves that the < iptiui is not iisponsible Iji the m^lyune t tie other oh ei' 
hoi this exemption, two u wins Hitn to 1 e is^yiiul one is tint the eiptnn 

an 1 hi-olhceis die dl ippointt il 1>\ tin sum uitluuh, ml the i ipt tin uiuot 

appimtor liDimc hisinfenoi olhms tin otlu i leasonis that tin i iptun is not 
a voluntcei in the s( Uion*whi n In is found ITe is ohli.iil fiom the oflite 
which he holds to tiki ininnnnd oi am visil to wluih he nut be assigned, 
with suel >tlui olliuisaiul cm ws as lie mit lind then mil mike the best of 
tin m Asteamljoit loi tin ti uispoi I iti m 1 1 pi en_,e is with then big.ri.re, mil 
for earning smill fu ight, is i lmrehuit \i el ml though the julots ire 
appoint? 1 bj the owneis and not b> the < iptun tel the e apt tin is a volunteei 
in that seivi e, in tlie langi igi of I ord 1 llenborru_h I he steamboat senne 
ib not like the naval seiviee o* a n m >n b > e iptun is bound to i ngage as 
such, he has a choice, whether he will sent with such peisons as the owners 
choose to put on bond is ofhu rs, lie knows the responsibility ot inastei ot a 
vessel, and if he is unwilling to be responsible ioi the negligence ol the subordi 
nate office is, he is undent no compulsion to sene theie lnniself If he accepts 
the Office of niastei of the \essc' he dots so with the knowledge ot the lesponsi- 
bihtj which, as bueli, he me ms If the ownei oi iineiclnnt ship weie to stip- 
uhtc with the master that he should take ceitim peisons toi Ins mates, tint, I 
apprehe*nd, would not alter his responsibility to thud person , howevei it might 
affect his responsibility to the ownei On the whole, 1 am o opinion, that the 
P$u,t»f the pilot being chosen bj the owneis elois not alter the law as to the 
captatn’s responsibility Suppose 1 the owneis should conti let not oul\ with the 
pilots, but with all the hands on lioaid through the agtne) of >omc othei person 
besides tbe capt un, as they piobably elo, would the eaptain, theietou, bteome 
entirely responsible ? And must any one whose vessel has beer run down where 
‘ 82 * 
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§ 317. The spe rale is adopted in the maritime juris^rudepce 
of the modern commercial nations of continental Europe, it hav¬ 
ing been derived from the same common source, the Rqoigan 
law. 1 By 1 his law, the Prsetor gave a remedy against the mas¬ 
ter ind employers of ships, where they had received goods, hs 
miners, and had not safely delivered them. Ait Praetor^ (sa^s 
the Digest,) Nmt(r, Cauponcs , Stabulnrri, quod cujusque sdlvrnn 
fore nciperml , nisi reftitiunt, in eos judicium dabo? The rea¬ 
son, assigned in the Digest, is precisely that which governs in 
the policy ol modern maiitnrie nations, that is to say, the neces¬ 
sity of placing confidt ncc in the m isters and crews of ships, and 
the impossibility of shippi is of goods being otherwise secure 
against the injuries sustained by them from the negligences, mis- 


a totally n r< sponsible pe rson was at thi wheel bring lus suit against a common 
sailoi * live ovvncis ot a vessel may not be known , thty may be lesidcnts of 
afoitign (ountrv It would be adding insult to injur), to sa} to a man, whose 
piopcityhul bten dcstioy < d, th it Ik li is Ins itintdj against a < ommon sailor, 
or flu owntis who, peihajis livi m I nrnpe My opinion is, that the mas¬ 
ter of a sttamboit is hiblc like the mister of a merchant ship, and tint the 
emumstmet of the pilots being ippointed bj the owners does not dischirgt 
tint hibiliti so fu is thud prisons arc concerned See also Nit hoi son v 
Mounsty, 1 j List, I? 334 S t Abbott on Shipp Pt 2 th 7, 4} 1-9, p 173, 
^Slice's edit 1340), and 1 ar <y i Inginn (1340) Lxcln uted in the Aldtndv 
to the sum edition 

1 Kocc dt Niv n 3 19 55, 57 59 (2 68 2 I mtrig th 4, § 10, p 443, &e 
2 Valin Comm Li\t 1 tit 7 lit 4, p 101 Potlntr, ( haile Partie, n 45, Post, 
§ 458 1 btan’s Tnstit b) Brodie, B 1, tit 12 § 23, 1 Bell, Comm 4j 500, p 465, 
(4th edit), Id 4}§ 501, 502, p 46J-471, Id o05, pp 4 73,474, Id p 465-476, 
(5tb t dit ) 

Big Lib 4, tit 9, Introd , Pothiu, Pand Lib 4, tit 9, n 1,2 The Digest 
has cxplaint d who arc meant by A aula , in this plan The yord embrates, in 
its most ( \ttnsivt sijtnifit ition all those who pro emplojcd m the navigation ot 
the ship But it is hue used in a more restrielive sense, as including ptoperly 
th< e mplov ei of the ship, (otnmonl) called the exei cttoi , an appellation which 
sometimes is applnd to the mister, although it is gencrall) used in contradistinc¬ 
tion to him Thus, Ulman says “Ait Piutoi , Naut.i, Nautam accipere debemus 
euiu,qni navim ext net quamvis nauta? appellantur omnes, qui navis navigandte 
causa in nave smt Std dt exuatoie solummodo Pia?tor sentit Nec emm 
debt, (mquit Pomponitus,) per icnugc in, aut meso-nautam obligan, sed per se, 
vel per navis nn^ntrum, qiwiquam si ipse aheui e natitis eommitti jussi^pin# 
*dubio debeat cbngui ” Dig Lib 4, tit 9,1 1,§2, Pothier, Pand. Lib 4, tit*9, 
a. 2 See also Di^ Lib 47, tit 5,1 1, Pothier, Pand Lib 47, tit. 5, n 1, 2, 8, 
8, 10, Dig. Lib 14, tit 1,1.1, § 2 See 2 Emtngon, ch 4, § 10, p.448, &c.; 
Post, § 458, 
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laasandes, and frauds of the masters and crews. Maxima utilitas 

» _ 

eat hujuS Edicti; quia necesse est plerumque eorum fidern sequi , 
et, res custodies eorum committere. Ne quisquam putet graviter 
hop adwrsus cos constitutum; nam est in ipsorum arbitrio, ne 
quem recipiant. Et nisi hoc esset stain turn, materia daretur cum 
fwribus adversus eos^quos recipiunl, coeundi; cum tic nunc quidem 
abStine ant hvjusmodi Jraudibus. 1 

| 318. The master of a ship, however, is not, any more than 
the owner thereof, responsible for wilful tre-qiassts and injuries, 
done by the persons employed under him, w huh acts were not 
ordered by him, or were not in the course ol the duty devolved 
upon kueh persons. 2 In all such case-*, tin* proper remedy is 
against the immediate wrong-doers, for their own misconduct. 
[As a general rule, a principal who* neither authori/es or ratifies 
a wilful trespass committed by his agent, is not liable therefor. 
Nor is a cofporation liable for a wilt'u! trespass ot a person em¬ 
ployed by it, 3 although the act be sanctioned by some of its man- 
agflgg ; as where the plaintiff’s boat was run mto and damaged 
bylhe wilful act of the master of the boat belonging to the cor¬ 
poration, and the trespass w\is sanctioned b\ a person who was 
president of the corporation and its general agent. 4 ] 

§ 319. In the next place, as to the liability ot public agents for 
torts or wrongs.done in the course of their agency. It is plain, 
that tin* government itself is not responsible for the misfeasances, 
or wrongs, or negligences, or omissions of duty of the subordi¬ 
nate officers or agents employed m the public sen ice; for it does 
not undertake to guarantee to any persons the fidelity of any of 
the officers or agents, whom it employs; since that would in¬ 
volve it, in all its operations, in endless embarrassments, and 
difficulties, and losses, which would be 1 subversive of the public 
interests ; and, indeed, laches are never imputable to the govern¬ 
ment * 5 Our* next inquiry, therefore, is, whether the heads of its 

1 Dig. Lib. 4, tit. 9,1. 1, § 1; Potliier, Pand. Lib. 1, tit. 9, n. 1. 

8 Boucher v. Noicbtrom, 1 Taunt. 11. 5G8. 

3 Seo Eastern Counties Railway Co. v. Broom, G E\cli. 11. 314 ; 2 Eng. Law &. 

R. 406. 

4 Vanderbilt v. Richmond Turnpike Co. 2 Comstock, (N. Y.) 479. See also 
Hipp v. T)ie State, 5 Blackford, 11. 149. 

4 See Seymour v. Van Slyck, 8 Wend. R. 403, 422; U. .states v. Kirkpa'rick, 
9 Wheat R. 720, 728. 
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departments, or other superior functionaries, are in a different 
predicament. And here the doctrine is now firmly established 
(subject to the qualifications hereinafter stated,) that public 
cers and agents are not responsible for the misfeasances, or posi¬ 
tive wrongs, or for the nonfeasances, or negligences, or omissions,, 
of duty of the sub-agents,.or servants or other persons properly * 
employed by and under them, in the discharge of their official 
duties. Thus, for example, it is now well settled, although it 
was formerly J#matter of learned controversy, that the postu$as- 
ter-gcneral is not liable for any default, or negligence, or mis¬ 
feasance of any of the deputies or clerks employed under him in 
his office. 1 This exemption is founded upon the general ground, 


1 Lane v. Cotton, 1 Ld. Itajm. 616 ; S. C. 12 Mod. 482; Whitfield ». Lc De- 
Bpeneer, Cowp. 754 ; 1 Bell, Copim § 401, p. 377, (4th edit.) ; Id. p. 468, (5th 
edit.) ; 3 Chitty on Comm, and Maniif. 214 ; Post, §§ 321, 322. '^Lord Holt dif¬ 
fered from this opinion in Lane v Cotton ; but the doctrine of the other judge^ 
■was afterwards affirmed in Whitfield v. Le Dcspenccr, Cowp. R. 754. The prill- . 
ciples involved in the discussion are thus shoitly stated in Story on Bailm. § 462. 

“ In the year 1609 an action was brought against the postmaster-general for the 
loss of a letter containing exchequer bills, by the negligence of his servants and 
deputies; and three judges against Lord Holt held, that the plaintiff was not 
entitled to recover. The ground of the opinion of the three judges appears to 
have been, that the post-office establishment is a branch of the public polu e, cre¬ 
ated by statute for purposes of icvenue, as well as for public convenience, and 
that the government have the management and control of the whole concern. It 
is, in short, a government instrument, established for its own great purposes. 
The postmasters enter into no eontiaet with individuals, and receive no hire, like 
common carriers, in propoition to the risk and value of the letters under their 
charge, but only a general compensation from government. The same question 
was again still more elaborately discussed in a case in the time of Lord Mansfield, 
brought against the postmaster-general to recover the amount of a bank-note 
stolen out of a letter by one of the sorters of letters, when the Court adhered to 
the doctrine of the three judges against the opinion of Lord Ilolt. Upon that 
occasion Lorfl Mansfield said: “ The ground of Lord Holt’s opinion in that case 
is founded upon comparing the situation of a postmaster to that of a common car- 
ricr^ or the master of a ship taking goods on board for freight. Now, with all 
deference to bo great an opinion, the comparison between a postmaster and a car¬ 
rier, or a master of a ship, seems to me to hold in no .particular whatever. The 1 ' 
postmaster has no 'hire, enters into no contract, carries on no merchandise ||T 
confmeroe. But the post-office is a branch of revenue, and a branch* of police.' 
created by act of Parliament. As a branch of revenue there are great receipts j *, 
but there if likewise a great surplus of benefit and advantage to the public, aris- 
iiyg from the fund. As a branch of police, it puts the whole correspondence of 
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that he is a public officer, and that the whole establishment of 
the post-office being for public purposes, and the ofli em¬ 
ployed therein*boing appointed under public authority, it would 
be against public policy to make the head of the departrfieut per¬ 
sonally responsible for the acts of all his subordinate officers; 
since it would be impracticable for him to supervise all their 
acts; and discouragements would thus be held out against such 
official employment in the publio service. 1 

§ 319 a. Similar considerations apply to deputy postmasters, 
[to contractors for carrying the public mail, 2 ] and other subordi¬ 
nate officers acting under the head of a department, who are 
compelled, in the course of their official duties, to employ sub¬ 
agents, and clerks, and servants, in the public service. 5 They 
are not responsible, either to the government itself, or to third 
persons, fos the misfeasances, or negligences, or omissions of 
duty of the sub-agents, clerks, and -ervants so employed under 
them, unless, indeed, they are guilty of oiJiuary negligence at 
least, in not selecting peisons of suitable skill, or in not exercis¬ 
ing a reasonable superintendence and vigilance over then acts 
and doings. 4 In this respect,^heir responsibility does not seem 
to differ from that of private agents, who employ sub-agents at 
the request of their principals/’ Indeed, for many pnrpp&es, the 

tlio count* r (for tin* exceptions aie \ory trifling) under government, and intrusts 
the matt? ’empnt and direction of it to the crown, and the officeis appointed by 
the crown. There is no analogy, therefore, between the case of the postmaster 
and a common carrier.” Iu truth, in England and in America, the postmasters 
are mere public officers, appointed by the government; and the contracts, made 
by them officially, are public, and not private contracts ; binding on the govern¬ 
ment, and noton themselves personally. Ante, § 302-303 ; Dunlop v. Monroe, 
7 Craneh, 242, 2G9 ; Post, §§ 321, 322. 

1 Ibid. See Seymour v. Van Sbek, 8 Wend. 403, 422 ; United States v. Kirk¬ 
patrick, 9 Wheat.* R. 780, 725 ; Post, § 320-322. 

8 Hutchins v. Brac^ptt, 2 Foster, 252 ; Con well v. Voorhees, 13 Ohio, 523. 

3 liowning v. Goodclnld, 3 Wilson, It. 443 ; Stock r. Harris, 5 Burr. It. 2709; 
McMillan v. Eastman, 4 Mass. It. 378 ; Stoiy on Bailm. § 4G3 ; 4 Bell, Comm. 
§401, p. 377, (4th edit.) ; Id. p. 468, (5th edit ) ; Wliitfiel l V. Le Despencer, 
Cowp. R. 754, 765 ; Sehrojer v. Lynch, 8 Watts, 455. 

4 Dunlop o. Munroc, 7 Crancli, 242, 269. In this case, the very point was not 
positively decided, but the Court intimated an opinion to this effect; and it seems 
'a just inference fiom the piinciples applicable to the subject See Story on 
Bailments, § 463; 2 Kent, Comm. Lect. 40, pp. 610, 611, (4th edit.) 

* Ante, § 313. 
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deputy postmasters are treated as.principals, aqd substantially, 
as independent officers of the government 1 

§ 319 b. But, although neither the government nor its supe¬ 
rior officers, are responsible to third persons for misfeasance^, ps 
negligences, or omissions of duty of the subordinates in ’office^ 
properly or necessarily employed under them, it by no means' 
follows that such subordinates are themselves exempted from all 
personal responsibility therefor to third persons. On the con¬ 
trary, the very consideration, that the public superiors am, 1*61 
responsible for the acts and omissions of their subordinates ‘ in 
their official conduct, distinguishes the case from that of n^ere 
private agencies, and lets in the doctrine, that, under such cir¬ 
cumstances, they shall be held personally responsible therefor to 
third persons, who are injured thereby. Thus, for example, 
deputy postmasters are held responsible to third persons, for any. 
injuries or losses sustained by the latter, from the personal neg¬ 
ligence or omissions of duty of such deputy postmasters. 2 „ 
§ 320. A fortiori, the same. rule applies to cases where the’’ 
subordinate officers of the government are guilty of direct mis¬ 
feasances or positive wrongs to tlgrd persons in the discharge of 
their official functions ; for, in such eases, they incur the same 
personal responsibility, and to the same extent, as private agents. 3 
This is founded upon a very plain principle of , common sense 
and common justice; and that is, that no person shall shelter 
himself from personal liability, who does a wrong, under color 
of, but without any authority, or by an excess of his authority, 
or by a negligent use or abuse of his authority. Where a per¬ 
son is clothed with authority, as a public agent, it cannqt be' 
presumed, that the government means to justify, or even to 


1 Supra, note (2.) 

3 Rowning v. Goodchild, 3 Wilson, R. 443; S. C. 5 Burr. R. 2715, 2716; 

2 W. Black. 906; 3 Chitty on Comm, anti Manuf. 214 f Paley on Agency, by 
Lloyd, 398, and note. In Whitfield v. Le Despencer, Cowper, 765, Lord Mans¬ 
field said: “ As to an action on the case lying against the party really offending, 
there can be no doubt of it; for, whoever does an act, by which another person 
receives an injurj. is liable, in an action, for the injury sustained. If the man’ 
who receives a penny to carry the letters to the post-office loses any qf them, he 
is Answerable ; so is the sorter in the business of his department. is tbepoat- 
^n4ster, for any fault of his own.’ 

J Ante, §§ 808, 311; Bay ley v. Mayor of New York, 3 Hill, K 691* 

rt Vf 
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excuse, his violations of his own proper duty, under color of that 
authority. And, in crises of this sort, it is not sufficient for 
public agents to Show, lhatethey have acted bund Jide, and to 
the Jjest of their skill and judgment; for they are bound also to 
conduct themselves with reasonable skill and diligence in the 
execution of their trust. 1 Therefore, where eommi'-sioners, ap¬ 
pointed to paye certain streets, under an act of Parliament, 
grossly exceeded their powers, by raising the street ir fiont of 
the plaintiff’s house, so as to obstiud the passages to the house, 
as well as the lights thereof; it was held, that they were liable 
to qm action on the case for damage s. 2 But, if there lias liken 
no misfeasance or negligence, and no excess of autlionty, by 
public agents, in the execution of tin. 11 duty, then they w'ill not 
be liable, although a pait) may have sustained damages, m con¬ 
sequence of their acts. 1 

§321. The rule, wlnt h we have Ivon considering, that w here 
persona, are acting as public agents, they ..re responsible only 
for their own mi^feasiiKes and negligt nee, and (as we have 
seen 4 ) not for the tQisiiasam.es and negligence^ ol those who 
are employed undei them, it tiiey ha\e employ id persons of suit¬ 
able shill and ability, and have not cooperated in or authouzed 
the wrong, is not confined to public officers, or agents of the 
government, properly so called, in a strut legal sense; but it 
equally applies to other public otlieeis or agents, engaged m the 
public service, or acting lor public objects, w hethei their appoint¬ 
ments emanate from particular public bodies,or aie douved from 
general laws, and whether those objects aie ot a local 01 of a 
general nature. For, if the doctrine ol Respondent superior 
were applied to such agencies, it would opci.ito as a sei lous dis¬ 
couragement to persons who perform public functions, many of 
which are rendered gratuitously, and all of winch arc highly 
importau]; to* the public interest. 5 In tins respect, their ca&e is 

1 Jones v. Bird, 5 Barn. & AM. S3 7, 845.* 

8 Leader », Moxton, 3 Wils> li 461, S C. 2 Wtu Bl.uk 921, ILtll v Smith, 
2 Bin'g. R. 156. See also Governor and Company ot Plato Manufactuiers t. 
Meredith, 4 Term It. 794. 

3 Governor and Company of Plate Manufactuiers v. Meredith, 4 Term R. 791. 
See Callender v. Marsh, 1 Pick. R. 418. 

4 Aftte, § 819. 

8 Hall v. Smith, 2 Bing. R. 156. [In the late case of Scott v. The Mayor qf, 



distinguishable from that of persons acting for thfir kfwn Jpegdftt, 

or employing others for their pwn benefit. 1 But the party who 

• * 

w — .-•- +-r - 

Mancht stcr,1 Hurl 6c Nor * ?1, Pollock, C B, said, “ I do not mean to Say&hfjt th$ 
decision in Hill v Smith was not a corn ct one, but more was send than "#as neceft 
sai) ioi the tJu lsion of the * asi ] Hams i Baker, 4 Maul & Stlw 27, Bajley v. 
TheM noi of New loik, 1 Hill, It 'ill , Ante, 819, 919 a. The judgment of 
the Con 1 1, in the ease of Hall» Smith, de 1m rid by Lord Chief Justice Befft, is 
vei) mstrue tive, and states the giound of the distinction with great clearqem 
and font It iommissioneis uneltr an act of Pailiament,” said he, ^tqfifdcr 
something to be done which is not within* the scope of their authority,or fhey 
are tlicmsohis guilty of neglige me in doing tint which they are empower^ to 
do, the) nmlcr thcm&ches lnhh to m iction , but the) hie not answerable lot 
the mistonduct of such as tin) au oblige 1 to tmplo) If the dottime of Re¬ 
spondeat s itpenor were ajiplitd to suih commissioners, who would be hardy 
enough to undertike in) of those \anous offices, by which much valuable yet 
unpaid sc nice lsiendcrnlto the counti) * Our public loads are formed and 
kept lu it pin, our towns pived ind lighted, our lands drained and protect^ 
from inundation* oui inteinvl nm_ition his been improved, ports have beqh. 
made and ire kept in « i it i in l nun) othn publit woiks are e on dueled bfe 
comnussionirs who lit spout mi ousU Suih toimmqgioncrs will act no longer* 
if the \ ne to make amends, fi mi the ii own fmtiinc s, for the conduit of suih as 
must he implonii undel them Tt would be much better that anindividuil, in¬ 
jured b) tin let of an igt nt slio ild induie m injury unredressed, thin tint 
the zeal of the most useful ne mint, of the lommunit) should be clucked, by 
subjecting them to a responsibility foi igints liofn whose services the) cleave 
no bene fit ind who ue seldom undu the lmmedute eontrol of then employer^ 1 
whilst the) ire imploied on the woiks they ate ordeiedto do The commis¬ 
sioners liking the advice of then suivcvors and engineers, are to disect what 
tunnels, oi otliu works, are to be mule Few commissioners knowhow such 
works should he executed the \ qu_,ht not, therefore, to be answerable for to 
impel feet execution of them , nor t in it he expected that the) shall attend, day 
bydi> to set that pi opt r pi e< lutions aic taken ag unst acc idents, or get up in 
the ni r ht to see that h n hls are burned, to warn passengers of the danger from 
tempornv obstructions in the loiels If, b) tiknig their office of commissioners, 
havt not undcitiken the pci form met of .these duties, w^th what justice Can 
they be ehirgtd with the eonsi tjue iris of the n< gleet of them t* The maxim of 
Responha supertoi is bottomed on this prmupli, that he who expects to derive 
ad van t igt bom an act, which is done by another for him, must answer for a»y 
injury which a third pi r*>on liiav sustain from it This maxim was first applied 
to public oflietis b) the statute of 'Westminster 2, i 11, from the words of which 
fltatute it is |pkem ‘ *m custos giolt non habeat, per quod justicietur, vel unde 
solvarfjjTespon U it superior sums qui cuslodiam hujusmodi gaoloe sibi commisit.’ 
The terms of the statute of Westminster the second, embrace only those who 
delegate the keeping of gaols to deputies, and were intended only, as Lord Coke 

1 Hall v. Smith, 2 Bing. R 156, Hargis v. Baker, 4 M. & S&w. 27. k 
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suffers^theAaj uiry under such circumstances, is not without re¬ 
dress ; for He ms£y maintain a suit against the immediate wrong- 

^ * 

fella tt*», tp apply‘to those who, lining the custod) of gaol of ficehold or in¬ 
heritance, commit the same to another, that is not sufin lent ’ The piinciple of 
ihc stitute has, however, since been extended to slicuffs, who are responsible 
for their under.-sheriffs and bailiffs, but has not been applied to any othei public 
officer. Although the olhce of shenlls be now a burdensome on<>, ) et tluy aie 
entitled to poundage, and othei fees, for a< (s done h) their office is, winch in old 
time, might be a just erjuivalent foi then icsponsibilitv In Bowcher v. Noid- 
storm, Lawrence, J , mentions the ease of tin captain ot tlu Bussell, man-of-war, 
who was held answerable tor the act of one of the In utenants, who liad the com¬ 
mand of the watch, in running down an Indiam in, whilst tlu captain was asleep 
111 Ins cabin. When or bt whom that case was decided 1 do not know , but it 
is supported by no other decision, that I am awaie ot, ^ncl it- authontv is shaken 
by the judgment* of the ca-e in which it is cited The actions in the casts of 
Leader w. Moxon, Jones t Bml, and the Plate-GIis-. ( nmpunv i Meicdith, were 
not brought against the c ommissioners, but against those who did the ac ts com¬ 
plained of. Jn the latter^case I .idu ited to that c m um«tin> c. as distinguishing 
it from Sutton v. Claike. It tlu connsc 1, who advisi d tlu. bunging tin se actions, 
had thought the) could hi\c been maintained against the t oimnissionc is, who 
gave the orders for the wenks, that o'caMonid the mimics ot the pLmtifts, the 
commissioners would hate been included. Schinotti r Dunistced is distinguish¬ 
able tiom this case. Them, the negligence was biought home to the commis¬ 
sioners of the lottery, who weie the deteinl ints, and they weie compensated for 
th&r services, and weie bound to pay due attention to then duty. 1 lie commis¬ 

sioners lu i had authunl) to in*ko the trench, winch occasioned the damage to 
the plain f iff. Tbj Plate-G lass Company r Meiechth, alicadv ic let led to, shows 
that no action could be maintained against them lor what the) aie authorized to 
do, although an individual sustain an injui) horn what hag'been done The pas¬ 
sage into the nlaintiff’s piemises, in ♦hat cage, Wiis lendeied impassible with cart$ 
by the raising of pavement, by the* ordei of the commissioners. Lord Ken) oil 
says: ‘If this action could be maintained, every turnpike aet, pacing act, and 
navigation act, would give rise to an infinity of actions. The parties aie without 
Remedy, provided the commissioners do not e\< eecl their juiisdic tion.’ In Sutton 
v. Claike, the defendant, as a trustee under a turnpike ac t, who was dul) author¬ 
ised to make & drain, had oi deied such dram to be cut in an improper manner; 
he had, however, given this order alter having taken the best advite tliat could 
be obtained. Lord Chief Justice Gibbs consulted that circumstance as distin¬ 
guishing the case from that of the British Plate-Glass Company, where what was 
done could not be done in any other manner than that in which it was done. 
But still his lordship and the rest of the Court huld, that as the defendant acted 
according to the best of his judgment, and with the best advice, he was not an¬ 
swerable for the injury; and he added: ‘ This ease is perfectly unlike that of an 
individual who makes an improvement in his own land, from winch an injur) ac¬ 
crues to anoflier; such person must answer for the injury, because ho was acting 
AaSNGT* 33 
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doer . 1 Upon this ground it has been held, that thefustps of a 
public turnpike are not liable for the misfeasances or negligences 
of sub-agents employed by them in the performance of their duty, 
•unless they have directed the act to be done, or have personally 
cooperated in the negligence . 3 , 


for he. own benefit.’ In Harris and Cross v. Baker, the clerk to commissioners 
for making a road, under an act which contained a clause directing actions to be 
brought against such cleik for acts done by the trustees, was holden not to he lia- 
able to an action for an injury sustained, in consequence of heaps of dirt being 
left by the side of the road, and no lights being placed to enable persons to avoid 
such heaps. In tins case there was, as in that now before us, great negligent* in 
those employed by the trustees. From these cases I collect, that the law recog¬ 
nizes the principles, which, I venture to state, were founded in sound policy and 
justice, and that no action can be maintained against a man acting gratuitously 
for the public, for the consequences of any aot which he was Authorized to do, 
and whi< h, so far as he is concerned, is done with due care and attention, and 
that such a person is not answerable for the negligent execution of an order prop¬ 
erly given ” Ante, 5^ 319, 310 a * 

i Ibid ; Jones v. Bud, ft Barn. & Aid 837; Nicholson v. Mounsey, 13 East, 

*884; Ante, §§ 313, 310 1» 

3 Duncan v Find later, G (’lark & Finell. 903, 910. In this case, the question 
came from Scotland, and it was held by the House of Lords, that the English law 
and Scottish law, upon this subject were precisely the same. Lord (Nottingham 
on that occasion reviewed the decisions of both countries,and said: “It is impor¬ 
tant to preserve the law of St otland, where it reallj differs from that of England j 
but, wheie that is not so, and no prim iple of conflicting law is involved, it is & ’ 
reproach to any system of law, that there should be, in matters of the same kind, 
and on subjects of the same legislation, a different rule of construction applied in 
one part of llie kingdom and in another. In loQking into the authorities in this case, 
lhave in vain sought for a rule of Scotch law* peculiar to that country; and in 
the English law, 1 find that the principle, on which the liability of employers if' 
founded, was fully recognized in the time of Lord Holt, in Lane v. Cottpn, and 
applied in Bush v. Steinman, where it was pushed to its fullest extent.* Indeed, 
there is one Scotch ease, that of Lin wood t». Van Ilathom, which is much morqp 
restrii tivc, in respect to the liability of trustees, than some of the English cases, 
and, ceitainlv, more so, than the case I have just mentioned. Butlt is supposed) 
that the ri gulations of the law are not the same in both countries, upon this point. 
When trusts are created, it is plain, that, for the public benefit, the courts should 
have a common principle of dealing with them, on which might be engrafted such 
special rules as it seemed adv isablc to adopt, on account of the particular circum¬ 
stance*! of c# or*other of the two countries. In England, we have long held, that 
trustees of a turnpike-road are not liable in cases of this sort; Baker v. Harris, 
Humphries v. Meai-, and Hall v. Smith. In all these cases it was distinctly field, 
that such trustees are not answerable but for their own personal default. There 
is .another class of cases, in which it has been decided, that trustees, Acceding the 
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§ 32& The same doctrine has been applied to public officers, 
acting in the army or navy, who are held responsible for their 
own acts and negligences, but are not held responsible for the 
misfeasances and negligences of the subordinate officers under' 
them, who, indeed, are not ordinarily appointed uy them, but are 
appointed by tlfc government itself. Thus, it has bten held, that 
the captain of a public sloop of war is not atiswerable for any 
damage done by her running down another \ ess el, tli° mischief 
appearing to have been done difring the watch of the lieutenant, 
who was upon deck, and who had the actual direction and man- 


authority given them, nnv he person ill) li ihh, hut ki t pin g w itlim il tlu \ aio not 
answerable. In this* instance , thine is no pi< n m 4fcbi setting up pii-on il liabil¬ 
ity In some cases, it is true, a pi isi n injuii<1 miv hi without a n m« (h , hut the 
fact, that he maj he so, will not altir tin puuuplc of 1 e|\, winch w is lift him 
in that situation. The Hutisli Plate-Glass Compn \ i Mmditli and Boulton v. 
Crowthei, the fonner decided m 1792, arc i isls, th it in e hi ii fciml to, as dom¬ 
ing, that, wbeie txu-tees oi iounmv.iom is au appointed uudu i public act, the) 
are notresponsible for the tonsiipii mis ol an lit done within thi siopi ol their 
authorit). In both tluse lasi-*, d the* plain till hid obi umd a poignant it would 
have been against a public bod) is such, and it wis not thin foie ncu"in to 
consider the question ot the pi win d habihtv ot the tnisti.s In Hill i Smith, 
Loid Wjnfoid said ‘If louuiiisMoin is, midci m u t ot Pailianunt oiilu »ome- 
thing to be done, which is not within the sopi oi linn authont) oi aiethcm- 
* Selves guilt) of negligence iji doing that, whnh tin) aie impowuid to do, the) 
render t icmselves liable to an action, hut this arc not answci dile tot suili .is 
they are obliged to emplo).’ The tiue distinction is luu taken, and tlic law, 
thus laid down, has ever since been leiogm/id in Hngland ’ Loid Bioughara, 
on the same occasion, added “ That tin re was no sin h decision picvious to 1820, 
•is admitted, that all the cases, winch have been <ktided, have bten upon the 
terms of particular turnpike tiusts, is not denied, that, tin ufoic, no general rule 
has been laid down by the Seoti h eouits, ma) bi taki n as admitted , hut it nia) 
Jbe, that some case has beeimleuded, extending the liabiht) ot peisous fox the ai ts 
of their agents, be)ond the limit assigned to it bv the law of Bngluul But suih 
is not the fact; on the"contrarv, it is found, that the' habilitv of the punupal is 
more restricted there than here Such a case as that ot Bush v Stouiman, wlnel 
Was satisfactorily decided here, if it had happened ui Scotland, would not have 
been ao decided there, for the leason I have just mentioned. TJbff rule of liabil¬ 
ity, and its reason, I take to be this, I am liable foi what is done foi me and un¬ 
der my orders, by the man I emplo), foi 1 may turn linn oil' fiom employ, 
when I please; and the reason that Iaun liable h this, that, l>) employing him, I 
set the whol6 thing in motion; and what he docs, being done for my benefit <yid 
under my direction, I am responsible lor the consoquences of doing it.” Ante, 
§ 820 . 
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agement of the steering and navigating of the sloop at the time, 
when the captain was not upon deck, nor was called there by his 
duty. 1 

I Nicholson v. Mounsey, 15 East, 8M. On this occasion, £<ord Ellenborough* 
said : “ This is a case very important in its consequences, and, if I thought it as 
doubtful in principle as it .is important, I should wish for further considci ati&n 
before l delivered my opinion. But T cannot entertain any doubt upon it. Cap¬ 
tain Mounsey is said to be liable for tlie damages awarded in this ease, by consid¬ 
ering him in the ordinary character of the master of the vessel, by means of which 
the injury was done to the plaintiil’s property. But bow was he master ? He 
had no power of appointing the officers or crew on boanl; he had no power to 
appoint even himself to the station, which he filled on board ; lie was no volun¬ 
teer in that particular station, met el) by having entered oiiginallv into the naval 
service; but was compellable^ take it, when appointed to it, and had no choice, 
whether or not he would serve with the other persons on board, hut was obliged 
to take sut li as he found there, and make the best of them. lie had no power, 
either of appointment or dismissal, over them. The case, therefore, is not at all 
like that of an owner 01 master, who, aoiording to the principle laid down by 
Lord Chief Justice Kj re, hi Bush r. Stcimnan, is answerable tor those, whom he 
employs, for injuries done lij them to others, within the scope of their finploy- 
ment. The prineiph, perhaps, cannot be impugned, though that was a hard ap¬ 
plication of it. It does not, however, apply to this ease. Here Captain Mounsey 
was a seivant of Ilis Majesty, stationed on board this ship to do lus duty there, 
together with othcis equally appointed and stationed there by the same authority, 
to do their several duties. They had each their several duties to perform, only 
they were to he performed on hoard the same ship. Jn the case of Lane i>. Cot* 
ton, now established as law, Lord Ilolt only differed from the other judges upon 
the point, whether in truth the cleik in the post-office, to whom the misconduct 
was,in fact attiibutable, was the servant of the postmaster, or not. The facts of 
that case were, indeed, very different fioin the present; but, even with the power 
of appointment of such clerks, the postmasteis were held not to be liable for their* 
default. Then with respect to the ease of Webb and others v. Drake, which at 
first was supposed to have been an authority in support of this action; if, as it is ( 
now stated, the captain had originally given the ordlr to proceed in the course, 
the ship was holding, when the damage was done, there, there might have been 
some color (I do not mean to say that there was any) for making him liable, a? 
for his pcisonal ait. But here, tlicic was no personal interference of the captain 
with the act of the lieutenant, by which the damage was occasioned; both, indeed, 
were servants of one common master; but there was no consent by the one to the 
act of the othei, unless that can he inferred from the community of their services. 
This dispos|| of the rule, as it affects the case of Captain Mounsey; and it does 
not touch the case of the other defendant.’* 
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CHARTER XIII. 

RIGHTS OF AGENTS IN REGARD TO THEIR PKIN01 PADS. 

§•323. Having thus considered the duties and obligations of 
agents to their principals ; and their liabilities to their principals, 
and to third persons, as well in ea'.es of contracts, as in cases of 
torts, we are next led to the consideration of the rights of agents 
in respect to their, principals, which will, of course, include a 
review ot the duties, obligations, and liabilities of the latte* to 
the former. 4 

§ 324. In the first placQ then, as to the* compensation of 
agents. Ordinarily, an agent, performing services tor Ins prin¬ 
cipal, is entitled to a compensation theretoi, unless he is a mere 
gratuitous agent or mandatary, or unless*the nature of the ser¬ 
vice, or the understanding between the parties, repel such a 
claim. In respect to gratuitous agents or mandataries, the con¬ 
sideration of their rights properly belongs to a treatise on Bail¬ 
ments, and need not be touched in this place. 1 In respect to 
agents or attorneys in fact, merely to sign a deed, or to do 
Sdme o f her single ministerial act for another, it is not usual 
either pay, or to stipulate for pay, for the execution of such 
fugitive acts. They are, ordinarily, treated as acts of lriend- 
ship or benevolence, and are performed from a mere sense pf 
duty, or irom personal regard, and are wholly of a gratuitous 
nature. 

* § 325. Cases may also exist, where services arp not intended 
to be wholly gratuitous, but are to be compensated for; and 
yet, where the agent has, strictly speaking, no legal claim, as 
he has stipulated to leave the amount of the compensation alto¬ 
gether to the good-will, and generosity, and sense of duty of his 
employers. Thus, for example, where an agent performed work 
for a committee* under a resolution entered into by them, “ That 
any Bervice, to be rendered him, shall be taken in* consid- 


t 1 See jjtory on Bailm. 158,154, 196-201. 

f 88* 
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^ » 
er^ion ; and such remuneration be made, as shall be. .deemed 

right ; n it was held, that no action would lie to recovfer recom¬ 
pense for services perfoyned under the resolution, because the 
committee were to jjidge, whether any compensation Was due, 
and ought to be paid, or not. In such a case, the agent is pre¬ 
sumed to intend to throw himself entirely upon the tnercy and 
generosity of his employers, and to insist upon no claim as a 
matter of right. 1 Agreements of this sort arc said to happen not 
unfrequcntly in contracts with particular departments of* the 
government. However, m cases of this sort, if it is not perfectly 
clear, that the agent contracts with this understanding; but his 
contract is, that he shall receive some reasonable remuneration 
fomhis service*., the amount only to be fixed by his -employers; 
he may then maintain a suit for a reasonable remuneration, if 
none is fixed by his employers, or none, which in a just sense, is 
considered as reasonable. 2 


§ 326. In the ordinary course of commercial agencies, a com¬ 
pensation is always ipulerstood to belong to the agent, in con¬ 
sideration of the duties and responsibilities which he assumes, 
and the labor and son ices which he perform fe. This compensa¬ 
tion is commonly called a,commission ; and it is usually the 
allowance of a certain per centnge upon the actual amount, or 
the value of the business done ; as for example, upon the value 
-of the goods bought or sold m the eourse of the agency. 8 The 
amount of the commissions allowed to auctioneers, and brokers, 
and factors, and other regular agents, is generally regulated 
by the usage of trade at the particlar place, or in -the partic¬ 
ular business, in which the agent is employed. 4 Where there 
is no usage of trade, a reasonable compensation, to be as¬ 
certained by the Court, or jury, as the case may happen to 
arise at law or in equity, is allowed .to the agent But, in 


} Taylor a. Biewei, 1 M & Selw. 290. 

2 United States v M’J lantd, 7 Fetors, R. 1; United States t>. Ripley, 7 Peters, 
3^. 18; United States v Fillebiown, 7 Peters, R. 28. . * 

2 Pale} on Agent y, by Llo)d, 100, 101, 8 Cliitty on Comm, and Manuf. 221, 

222 . ( .• 

- * JEicke v. Me} or, 8 Camp. R. 412; Col^sn v. Paget, 4 Camp. R. 96; Roberts 
v. Jackson, 2 Staikie, R. 2 ? 5 ; 3 Clutty on Comm, and Manuf. 221, 222 ; Smith 
■on Mm*. Law, pp 94, *5, (2d edit); Id. pp. 100,101, (8d edit. 1848); Chap- 
*iman v. De Tastet, 2 Starkie, R. 294. 
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every case, the allowance will be governed by the positive agree¬ 
ment of the parties, whenever, such an agreement exists ; for 
where there is an express agreement it follows, of .course, that 
the implied compensation, fron^the usage of trade, or the pre¬ 
sumed intention of the parties, wholly fails. 1 Expressum facit 
cessare taciturn. 

§ 327. The civil law adopted principles of a like nature. In 
cases of mandates, the services* were treated, ordinarily, as gra¬ 
tuitous. If a particular salary or compensation was stipulated 
for or fixed, the contract fell under a ditlercnt denomination,— 
the contract of hire, or Locatio-rondurtio , and the salary or com¬ 
pensation was to be regularly paid. 2 De sahirio autem , quod 
promis'd. apud Prcesidem Provinciee tog nil io, prabebitur? But if 
there was no certainty in the promise, so that it was treated as 
a vague and indeterminate pollicitation or promise, no compen¬ 
sation was allowed. Solarium inctrftc polticdationis peli non 
potest . 4 * * Or, as Vapinian expressed it: Kilarium incertce pol/ici - 
tationis neqne extra onlinem recte petitur , tuque judirio mandati , 
ut solarium tibi constituat . r ’ If no particular sum was agreed on, 

• but a compensation was to be paid, then a reasonable compen¬ 
sation was to be allowed and decreed by the proper tribunal. 
Thjs reasonable compensation was to be proportionable to the 
nature and quantity of the particular commerce, business, or 
affair to be transacted, to the quality of the agent, to the time 
employed about it, and to the pains taken by the agent. De 
proxenetico, quod el sordidum , solenf , Presides cognosci re. Sic 
taintn , ut in his modus esse debeat , et quautitutis , et ncgoti >, in quo 
operula 'sta dejunrtijsunt , et ministerium quale accommodaverunt ?, 
Indeed, a similar doctrine must prevail in all countries, which 
profess to be governed by the rules of enlightened reason and 
natural justice. 7 


1 Bower v. Jones, 8 Bing, t>5; Miller t>. Livingston, 1 Caines, R. 841); Robin¬ 
son v. New York Insur. Co. 2 Caines, It. 857. See Stevenson o. Max v dll, 2 
Sandf. Cb.' R. 274. 

• 3 l Bell, Comm. p. 481, (5th edit.) 

3 Cod. Lib, 4, tit. 35,1. 1 ; Pothicr, Pand. Lib. 17, tit. 1, n. 74. * 

4 Cod, Lib. 4, tit. 85,1. 17 ; Pothicr, Pand. Lib. 17, tit. 1 , n. 74. 

6 Dig. Lib. 17, tit 1, 1. 56, § 3; Pothicr, Pand. Lib. 17, tit. 1, n. 74. 

0 Dig. Lib. 50, tit 14,1. 8 ; 1 Domat, B. 1, tit. 17, § 2, a*t. 2. 

7 See 1 Bell, Comm. p. 886, § 409, (4th edit) ; Id. § 4ll; Id. pp. 481, 482, 

(5th edit) . ^ 
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§ ^28. Besides the* ordinary commissions) in some classes' of 
agency, such as cases of factors for the sale of goods, extraordi- 
nary commissions are sometimes allowed, either by the usage of 
trade, or by the positive agreement of* the parties. Of this char¬ 
acter is what is commonly called a commission del credere , which 
is an extra compensation paid to a factor, in consideration of his 
undertaking to be responsible for the solvency and punctual pay¬ 
ment of the debt, by the partiesHo whom the goods of his prin¬ 
cipal have been sold. 1 2 The nature and extent of the obligation, 
thus created between the principal and factor, have been already, 
in some measure, discussed and considered. 8 

§ 329. The general rule of law, as to commissions, undoubt¬ 
edly is, that the whole service or duty mtist be performed, before 
the right to any commissions attaches, either ordinary or extra¬ 
ordinary ; for an agent must complete the thing required of him, 
before he is entitled to charge for it. 3 But cases may occur, 
in which an agent may be entitled to a remuneration for his 
services, in proportion to what he has done, although he has 
not done the whole service or duty originally required. This 
may arise, either from the known usage of the particular busi¬ 
ness, or from the entire performance being prevented by the 
act^or neglect of the principal himself; 1 or fipm the interyen- 


1 Paley on Agency, bj Lloyd, 40, 41, 100, 101. 

2 Ante, §§ 33,112, 215 ; Paley on Agency, b} Lloyd, 41,42, 111, note; 1 Bel!, 

Comm. p. 387, § 411, (4th edit) ; Id. pp. 481, 482, (5th edit.) ; Smith on Merc. 

Law, B. 1, ch. 5, § 2, p. 98; Id. § 3, pp. 100, 101, (3d edit. 1843.) 

► 3 Post, § 331; MeGavoek w. Woodlief, 20 How. U. S. R. 221; Hammond v,' 

Holiday, 1 Carr, k Payne, 384 ; Broad v. Thomas, 7*Bing. It. 99 ; Simpson v. 
Lamb, 33 Eng. Law & Eq. It. 229 ; 17 Com. B. R. 603; Dalton v. Irvin, 4 

Carr. & Payne, 289 ; Paley on Agencj, by Lloyd, 105, 106. 

[ 4 * * * Thus, where an agent, employed to sell land at a given price, at a commis¬ 
sion of one and one half per cent., found a purchaser at the stipulated price, but 
the principal declined to sell and rescinded the agent’s authority, the latter was 
held entitled to recover a reasonable compensation in an action for his work and 
labor, the proper amount of which would seem to be the entire commission 
agreed upon, inasmuch^* the agent had done all he was bound to do, to earn the 
commission. Priokett v. Budger, 1 J. Scott, (N. S.) 296. See DcBeraardy v. 
Harding, 8 Exeh. 822. So, where an agent was to have a commission for all 
“ goods bought ” of his principal through the agent’s aid, and the latter procured 
an order tor goods which the principal accepted, but was afterwards unable to 
fill, the agent was held entitled to his full commission, although the goods were 
never delivered to the buyer. Lockwood v. Leviek, 8 J. Scott, (N. S.) 60 S.] 
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tion of an overwhelming calamity, or irresistible force, which has 
rendered it impossible. 1 The same* principle would probably be 
applied to the case of a person, who, during the time of his 
agency, and before it was completed, should become, by thd 
death of his principal, his executor or administrator; in which 
case, by operation of law, his right to receive commissions for 
future acts would be merged in his new character of personal 
representative. 2 • * 

§ 330. The right, however, of an agent to receive commis¬ 
sions, either ordinary or extraordinary, is subject to several ex¬ 
ceptions, founded, either in the policy of .the law T , or m the nature 
of the contract. In the first place, an agent can never recover 
commissions for his services in any illegal transactions, whether 
they are pdsitivcly prohibited by law, or bj morals, or public 
policy. 3 .Thus, for example, an agent unployed to sell for an¬ 
other a public employment, such as an oiliee m the customs, 
cannot support an action for any compulation tor his services; 
for the.transaction is against public policy.' So, an agent em¬ 
ployed to assist in smuggling, and selling the smuggled goods, 
cannot support ail action for any compensation.'* So, an agent 
employed to buy or sell the stock ofaji illegal association, can¬ 
not recover any compensation therefor. 1 * & ’ So, an agent employed 
to charter a ship for an illegal voyage, or to a-M->1 in earning on 
an illegal voyage, cannot recover any compensation therefor. 7 
So, an agreement to allow poundage to an agent upon the 


1 See Iiamond v. Holiday. 1 Carr. A Pajne, 381; Broad t. Thomas, 7 Bing. 
R. 99; Reed v. Rami, is Barn. & Crcssw. 43S. 

8 Hovey <i. Blake man, l Ves. 696 , ShenlT v. A\e, 1 Russ. R 33 

3 Post, § 344. 

4 Palcy on Agency, by Lloyd, 502 ; Stackpole v Earl, 2 Wils R. 13.V; Waldo 
v Martin, 4 Barn. & Crcssw 819; 6 Dowl & R\l. 364 ; Pafsons i Thompson, 

1 H. Black. 322; 3 Chitty on* Comm, and Manuf. 222, 223, 2 Liverm. on 
Agency, 8-10, (edit. 1818) ; Smith on Men*. Law, 54, 55, (2d edit.) ; Id. B.,1, 
ch. 5, § 2, p.*91; Id. § 8, pp. IQO, 191, (3d edit. 1843) , Josephs v. Pel ire, 8 Barn. 

& Crcssw 689; Ante, §§ 195, 196 ; 1 Liverm on Agency ch. 1, § 2, p. 14-21, 
(edit. 1818.) 

£ Story on Conflict of Laws, § 244-256; Armstrong v. Toler, 11 Wheat. R. 
261,262. 

. 8 Josephs v. Pebre, 8 Barn. & Cressw. 639. 

7 See Haines v. Busk, % Taunt. R. 521. 
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amount of the bills of all customers, recommended by hftrx, will 
be held void, as a fraud upon the customers. 1 

§ 331. In the nfext place, the agent is entitled to his commis¬ 
sions only upon a due and faithful performance of all the duties 
of his agency in regard to his principal. 2 For it is a necessary 
element in all such cases, that, as the commissions are allowed 
for particular services to the principal, it is a condition precedent 
to the title of the commissions, that the contemplated services 
should be fully and,faithfully performed. 3 If, therefore, the agent 
does not perform his appropriate duties, or if he is guilty of gross 
negligence, or gross misconduct, or gross unskilfulness, in the busi¬ 
ness of hisWrency, he will not only become liable to his principal 
for any damScs, which he may sustain thereby, but he will also 
forfeit all hiswommissions. 4 Slight negligence, or slight omis¬ 
sions of duty, will not, indeed, ordinarily be visited with such 
serious consequences ; although if any loss has occurred thereby 
to the principal, it will be followed by a proportionate diminu¬ 
tion of the commissions. 5 * * 

§ 332. Thus, for example, it is ordinarily the duty of agents to 
keep regular accounts and vouchers of the business in the course 
of their agency; and if this*du1y is not faithfully performed, the 
omission will always be construed unfavorably to the rights of 
the agent, and care will be taken, that the principal shall not 
•suffer thereby. 0 Indeed, cases may occur of such gross neglect 


1 Wyburd v. Staunton, 4 Esp. It. 179. 

8 Pale)' on Agency, by Lloyd, 104; Sea v. Carpenter, 16 Ohio R. 412; Ante, 
§ 892. 

3 Ante, § 329. 

4 Paley on Ageney, by Lloyd, 104, 105; White v. Chapmln, 1 Starkie, R. 

113; Denew v. Daverell, • 3 Camp. R. 451; Hamond v. Holiday, 1 Carr.' & 

Payne, 384; 3 Chiyy on Comm, and Manuf. 222, 223 ; Ilill v. Featherftonehaugh, 

*7 Bing. R. 569,; Shaw v. Arden, 9 Bing. R. 287 ; Dodge v. Tileston, 12 Pick. 
R. 328, 3;>2-334; Smith on Mere. Law, 54, 55,*(2d edit.) ; Id. B. 1, ch. 5, § 8, 
p. 100-103, (3d edit. 1843) ; Callandar v. Oelriehs, 5 Bing. (N. C.) R. 58. In' 
this last case, damages were recovered against an.agent to insure for not giving 
notice to his principal of his failure to procure insurance, the Court holdin g it to 
bo an implied pdrt of his duty. # 

8 Id. ; 2 Livcrm. on Agency, ch. 9, § 1, p. 4-6, (edit. 1818.) , # 

• 8 Ante, § 208-204 ; 2 Liverm. on Agency, ch. 9, § (1), p. 4, (edit. 1818) { 

Taley on Agency, by Lloyd, 47, 48,104; Beaumont v. Boultbee, 11 Yes, 858; 
Lord Gbedworth t>. Edwards, 8 Yes. 48; Lupton v. White, 15 Yes. 489-448; 
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and nAonduct of agents, in this respect, as to amount to a com¬ 
plete forfeiture of all compensation, which would otherwise be¬ 
long to the agency. 1 [But where an agent was employed under 
a written contract to perform, for a fixed quarterly salary, all the 
duties of a general agent of a manufacturing corporation, one of 
which was to render a monthly account of the funds in his hands, 
it was held that a failure to render such accounts would not bar 
his right to recover his salary for the time he actuall/ remained 
their agent; although it might have jftstified his dismissal, or 
made him liable in damages. 2 ] 

§ 333. So, if an agent should grossly misconduct himself in 
other respects, in the course of his agency; as if he should vio¬ 
late his instructions; or if he should act injuriously to his prin¬ 
cipal without any authority; or if he should wilfully confound 
his own property with that of his principal; in these, and the 
like cases, he might forfeit his whole- title to compensation, if the 
circumstances were aggravated; or, at all events, he would be 
made to bear all the losses sustained bv such tniseonduct. 3 He 
would also be held to account to his principal; and every doubt¬ 
ful circumstance would be construed unfavorably to his rights 
and interests. 4 . 


Massey r Banner, 4 Madd. It. 418; Smith on Merc. Law, 51, 55, (2d edit.); 
Id. B. 1. eh. 5, § 3, pp. 100, 101, (3d edit. 1843) ; Clirke v. Moody, 1 7 Mass. R. 
145. On this ground it is, that if an agent whose duty it is to keep accounts, 
neglects it, and thereby his own property becomes so mixed up with that of his 
principal, that the one is not clearly distinguishable from the other, a court of 
equity will restrain him from disposing of stock standing in his own name, which 
may have been purchased with the money of his principal, until he clearly shows 
on oath, how muni of it was, or might have been, bought with his own money, 
and how much with that of his principal. Ante, § 179, note, § 205 ; Lord Ched- 
worth v. Edwards, 8 Yes. 48; Panton v. Panton, cited 15 Yes. R.,,440; Morgan 
v. Lewis, 4 Dow, R. 52 ; Han v. Ten Eyck, 2 Johns. Ch. R. 108. 

1 1 Story on Eq. Jurisp. § 468 ; White v. Lady Lincoln, 8 Yes. 871; Lupton 
v. White^-15 Ves. 489-448; Morgan v. Lewes, 4 Dow, R. 52; Palcy on Agency, 
by Lloyd, 104. 

2 Sampson v. Somerset Iron Works, 6 Gray, 120. 

3 See Jones v. Hoyt, 25 Conn. 886. 

4 1 Story on Equity Jurisp. § 468 ; White v. Lady Lincoln, 8 Ves. 868; Lup- 
ton v. White, 1ft Ves. 439-442; Chedworth v. Edwards, «8 Ves. 46; Ante, § 205; 
Paley on Agency, by Lloyd, 47, 48; Id. 104, 105; Denew v. Daverell, S Camp. 
R - 451 i White o. Chapman, 1 Stark. R. 118; Hamond v. Holiday, l Carr. & 



AGENCY. 


(CH. XIII. 

J 334. A fortiori , an agent will forfeit his comjnissi<A, if be 
engages in any transaction, which atnounts to a fraud iip9n his 
principal; such as betraying his trust, by acting adversely to' his 
interests; 1 or by embarking his property in illegal transactions; 
or by being guilty of barratry ; or by fraudulently misapplying 
his funds. 2 And, if the agent has stipulated to give his whole 
time and services to his principal, he will hot be permitted to 
derive any commission^, or other compensation, for services in 
another employment duting the same period. 3 Indeed, the com¬ 
missions or other compensation, earned by services in another 
employment, under such circumstances, would, in equity at least,' 
seem properly to belong to the principal. 4 

§ 334 a. It is upon the same general ground that it is held, 
that the master of a ship is an agent bound to give all his time 
and attention to his principal. It is his duty, when the ship is 
employed on a trading adventure, to act fo? ( the common benefit 
of the owners; afid when the ship is freighted, or chartered, to 
obtain freight upon the best terms he can for the owners, free 
frorti all bias of separate interest in himself, or of leave given to 
himself by the charterers to trade for himself; and it has been 
thought difficult to support a custom which, if legal, would enti¬ 
tle him to trade for himself, when it is his duty to trade‘to the 
best of his ability for the joint interest of himself and the other 
owners, and would^ give him a discretionary power to place his 
own interest in competition with the joint interests. 6 

§ 335. Another right of agents is, to be reimbursed all their 
advances, expenses, and disbursements, made in # the course of 
their agency, on account of, or for the benefit of, their principal 6 

Payne, $84; Hurst v. Holding, 3 Taunt. R. 82 ; 3 Chitty on Comm, and Manuf. 
222; 2 Liverm. on Agency, 4, 6, 7, (edit. 1818.) But see Templer v. Me Lachlan, 
5 Bos. & Pull. 130 ; Dodge o. Tilcston, 12 Pick. R. 328 ; Woodward v. Suydam, 
11 Ohio (Stanton) Rep. 362; Clarke v. Tipping, 9 Deavan, R. 284. 

1 Hurst v. Holding, 3 Taunt. R. 32; Paley on Agency, by Lloyd, 10^; Brown 

V. 'Croft, 6 Carr. & Payne, R. 16, n. * 

2 See 3 Chitty on Cqmm. and Manuf. 222, note (1); Id. 223. 

3 Thompson v. Havelock, 1 Camp. R. 527 ; Gardner v. McCutcheon, 4 Beav. 

B. 585. ‘ 

4 Ibid.; Paley on Agency, by Lloyd, 105,106. 

# Gardner t>. McCutcheon, 4 Beavan, 535, 542. 

* ® SjLiverm. ott..Agency, ch. 9, §'2, p. 11-28, (edit. 1818); Story on Bailna. 
§§ lwff 197. 
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This ilfcnatw^lly, nay necessarily, implied from the very char¬ 
acter of* every agency, to which such advances, expenses, and 
'disbursements are incidei^, whenever they fall within the appro- 
pria^p duty of the agent, lienee, all the incidental charges and 
expenses incurred for warehouse-room, duties, freight, lighterage, 
general average, salvage, repairs, journeys, and other acts done 
to preserve the property of ihe principal, and to enable the agent 
to accomplish the objects of the principal, are to be fidly paid by 
the latter. 1 * So, if an agent has, at the express or the implied re¬ 
quest of his principal, necessarily incurred expenses in carrying 
on or defending suits for the benefit of his principal, those.expenses 
must be borne by the latter, and the agent will be entitled to re¬ 
cover them from lurri.- 

§ 336. But this liability of the principal proceeds upon the 
ground, that the advances, expenses, and disbursements have 
been properly incurred, aiul reasonably and in good faith paid, 
without any default on the part of the agenL 3 Tnder such cir¬ 
cumstances, it will constitute no objection to the claim, that the 
advances, expenses, or disbursements have not been attended 
with all the benefits to the principals, which were expected of 
intended by the agent ; for, hi> acts being in good faith, in 
the exercise of a sound judgment, and according to the ordinary 
course of business, the agent ought not, in justice, to be made 
respoj' >ble {or any ultimate failure of success, in the agency. 4 
Cases may, indeed, oteur, of such peculiar exigency, as will 
tify an agent ill making advances or incurring expenses, be 
what ordinarily appertain to the regular course of business, for 
which, nevertheless, the principal will be bound to make him a 


1 Stoiy on Bailm. §§ 196, 197, 857, 858; Paley on Agency, by Lloj(1,107, 
108,110-11^, 124; Smith ou Mure. Law, 55, (2d edit.); Id. B. 1, ch. 6,*§ 3, 
p. 100-109) (3d edit. 1843); 2 Cliitty on Comm, and Manuf 222, 223; 2 Liverm. 
on Agency, p. 11-22, (edit. 1818); Ramsey v. Gardner, 11 Johns. R. 439. 

a Ha^ps »>. Martin, 1 E">p. R 162 ; Delaware Ins. Co. v. Delannie, 3 Binn. It. 
295; Spurrier o. Elderton, 5 Esp. It. 1; 2 Liverm. ou Agency, 13-16, (edit. 
1818) ; Curtis <o. Barclay, 5 Barn. & Cressw. 141. 

3 2 Liverm. on Agency, 14-16, (edit. 1818) ; Capp v. Top ham, 6 East, R. 892; 
Smith on Mere. Law, 56, (2d edit.) p. 100-103, (8d od t. 1848); Paley on 
Agency, by Lloyd, 109, 110 ; Vandyke v. Brown, 4 Halst. Ch. R. 655. 

4 1 Domat, B. 1, tit. 15, § 2, art. 2; Ersk. lust. B. 2, tit. 8, § 38; Pothier, 
Traitd de Mandat notes 68, 75,.78„79 ; 2 Liverm. on Agency, 33, (edit. 1818.) 
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ftill reimbursement. 1 And, a fortiori , this rtile will apply*, where 
the agent is clothed with a discretionary authority. 2 However, 
if the agent has voluntarily, and odiously, and without any 
authority, made advances, or payments, 3 or has incurred unrea¬ 
sonable, useless, or superfluous expenses, the principal will not 
be bound to any reimbursement thereof; for it will be imputed 
to the fault, or negligence, or unskilfulness of the agent. 4 * 6 7 

§ 337. This doctrine, so consonant to reason and justice, is .also 
recognized in the civil law. Si mihi mandaveris, ut rem tibi ali¬ 
quant emam , egoque emero meo pretio, hdbebo mandati actionem de 
pretio recuperando. Sed et si tuo pretio, impendero tamen aliquid 
bond fide ad emptioncm rei, crit contraria mandati actio , aut si rem 
emptam nolis rccipere. Simili modo, et si quod aliud mandaveris , 
et in id sumptum feceroP Impendia , mandati exsequendi gratid 
facta , si bond fide facta sunt, restitui omnimodo debent; ntc ad 
rem pertinet, quod is, qm manddsset, potuisset , si ipse negotium 
gereret, minus impc mti re. h Sumptvs bond fide nccessario factos , 
etsi negbti finem adhibere procurator non potuit, judicio mandati 
restitui necesse i st.~ Si tamen nihil culpd tud factum est, sumplus , 
quos in litem probabili ratione feccras, contrarid mandati actione 
petere potest . 8 Si quid procurator citra niandalum in voluptatem 


1 Paley on Agcncv, b> Llojd, l</8. 109 , Wolf! v Ilorncastle, 1 Bos. & Pull. 
323; 3 Chittj on Comin. anil Manuf 222, 223; Suglli on Merc. Law, 55, (2d 
edit.), Id. B. 1, eh », § 3, p 100-103, (3d edit. 1843 ) 

2 Wolff v. Ilomcastle, 1 Bos. 1*1111 323. 

3 Paley on Ageni), by Llojil, 110, 111, and notes 1,13; Child v. Morlej, 8 
T. It CIO , Grove v Dubois, 1 T. II. 112; Wilson v. Creighton, cited 1 Term R. 
118 ; 3 Clntty on Comm, and Manuf 222 

4 Pale} on Agency, by Llojd, 109, 114, note; Id. 115, 1^6; Edmiston v. 

Wnght, 1 Cainpl). R 88, Howard v. Tucker, 1 Barn. & Adolph. R. 712 j 8 
Chitty on Comm, and Manuf. 222, 223 ; Pothier, Traite de Mandat, notes 75, 76, 
78; Beaumont i> Boultbec, 11 Yes. U. 358. 0 

6 Dig. Lib. 17, tit 1,1 12, 9 ; Pothier, Pand Lib. 17, tit. 1, n. 53; Pothier, 
Traite de Mandat, n C9 , 2 Liveim on Agency, 12, (edit. 1818.) 

<* Dig. Lib 17, tit. 1,1 27, § 4; Pothier, Pand Lib. 17, tit. 1, n. 67; 1 Domat, 
B. 1, tit. 15, § 1, art. 11, § 2, arts. 2, g , Pothier, Traite de Mamty- n. 78*. 

7 Dig. Lib. 1 7, tit 1,1 56, § 4; Pothier, Pand. Lib. 17, fit. I, n. 68; itemec. 
Elem. Pand. § 231, l Domat, B. 1, tit 15, § 2, art. 3; Pothier, Traitd de Mandat, 
n. 79; 2 Liverm on Agency, 33, (edit. 1818). 

» Cod. Lib. 4, tit. 85,1. 4; Pothier, Pand. Lib. 17, tit. 1, n. 68; 1 Domat, B. 1, 
tjt. 15,12, art. 2; Pothier, Traitd de Mandat, nptes 75, 78, 79. 
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fecit , permittendum ei auferre , quod sine damno domini fiat , wist 
rationem sumptus istius dominus admittit. 1 The san^| maxims 
are fully recognized in the jurisprudence of the modern commer¬ 
cial nations of continental Europe. Pothier lays it down as a 
general doctrine, that the mandant, or principal, is, by the con¬ 
tract of mandate, Jjound to indemnify the mandatary, or agent, 
for all his disbursements, and for all the liabilities he has incurred 
in the execution of his agency. 2 And the same doctrine is found 
approved by many other jurists. 3 

§ 338. Not only may the advances and disbursements of an 
agent, made out of his own funds, be claimed from the principal, 
when they properly flow from the jpatters of his agency, but he 
will also be entitled to interest upon such advances and disburse¬ 
ments, wherever, from the nature' of the busmens, or the usage 
of trade, or the particular agreement of the parties, it may fairly 
be presumed to b<j stipulated for, or due to the agent. 4 * In this 
respect, the common law is in coineidenct with the civil law. 
Ad versus cum cujus negotia gesta sunt, do picumu, quam de pro - 
priis opibus, vel ab aliis, mutuo accept am. emgusti, mandat i actione 
pro sorte et usuris poles t rpcriri. F) Ntc hnitufn id, quod impendi , 
verum u suras quoque constquar. Wants uut< m non taut am ex 
tnora esse admittendas , verum juditun ((stimari d* bt rc si exeget 
a debitore suo quis, et solvit, cum ubtrrimas usuras consequerttur 
(<pqui." >mum enim crit rationem ejus rn, habtri); aut si ipse mu¬ 
tual us giavibus usuris, soldi. Et, ut tst constitution, totum hoc ex 
ccquo ei bono Judex arbitrabiiur . 6 

§ 339. Upon similar grounds, if an agent has, without his <&rn 
default, incurred losses or damages, in the course of transacting 

1 Dig.'bib. 17, tit. 1,1.10, § 10; Pothiei, Pand. Lit). 17, tit. 1, n. 62; 1 Domat, 
B. 1, tit 16, § 2, art 2. • 

8 Pothier, Traiti* de Mandct notes 68-75. 

8 Ersk. Inst B. 8, tit.’8, §4j 34, 38; Ilemoe. Elem. Juiis Nat. et Gent. Lib. 1, 
cap. IS, § 819; 1 Turnb. Hoi not. Elem. of Law of Nat. and Nat. § 849; 1 Domat, 
B. 1, tit 15, § 2, arts. 4, 6. 

4 Mcech t). Smith, 7 Wend. It 315 ; 2 Liverin. on Agency, 17, (edit. 1 81 s); 
Delaware Ins. Co, v. Delaunie, 3 Binu 295, Tielawnej v. Thomas, 1 II. B1 808; 
Bruce v. Hunter, 8 Campb. K. 467; Calton v. Biagg, 15 East, It. 228; LoiLard 
v. Graves, 8 Caines, It. 226. 

® Cod. Lib. 4, tit. 85,1. 1; Potbief, Pand Lib. 17, tit. 1, n. 74. 

6 Dig. Lib. 17, tit 1,1.12, § 9 ; Pothier, Pand. Lib. 17, tit. 1, notes 53, 73. 
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the business of his agency, or in following the instructions of his* 
^principalJie will be entitled to full compensation therefor. 1 Thus, 
for example, if an agent, in consequence of a deception practilefl 
'upon him by his principal, and in pursuance of orders, innocently 
makes a false representation of. the quality of the goods of his 
principal, and he i& compelled to pay damages^to a purchaser on 
account thereof, he will ^entitled to a full remuneration from 
the piincipal. 2 3 So an agent may recover of his principal dam¬ 
ages sustained in defending a. suit on the principal’s behalf, if 
the agent was acting within the scope of his authority, and the 
loss arose from the fact of agt ncy, and without any fault or 
laches on the agents part. 0 So, it an agent has innocently, and 
without any notice of an adveisc title, converted the property of 
a third person, unde* the direction or authority of his principal, 
claiming it as owner, and a recovery is subsequently had against 
him theiefor by such thud poison, he will be entitled to a reim¬ 
bursement horn his principal. 4 Indeed, it maybe stated, as a 
general principle of*law, that an agent, who cdmmits a trespass, 
or other wrong to the property ot a third person, by the direction 
of his principal, it at the tune he has no knowledge or suspicion, 
that it n such a trt-qnss or wiong, but acts bond /ul(, will be 
entithd to a reimbursement and contribution from Ins principal 
for all the damages which he sustains thereby. 5 For, although 
the general doctrine of the common law is, that there can be 
no reimbursement or contribution among wrongdoers, whether 
they are principals, or are agents; yet that doctrine is to be 


1 Ramsiy v Gaidnei, 11 Johns It A 19, Rowell v Trustees of Newburgh, 19 

Johns R 2S4 , D’Ait) v Lisl<», 5 Bum R 141, Stocking v. Sage, 1 Daj, Conn. 
R 522, Hill v Pukird, 5 Wend It 170, Itog< rs v Knoeland, 10 Wend R. 
219 , Llliot t< W ilker, 1 Itawle, 126 , Green i Goddard, 9 Met. 212, a \ cry Im¬ 
portant case on this subject * » 

2 Palej on Agent), by Lloyd, 152, 301 , Southern t>. How, Bridgman, R* 
126, 2 Alolloy de Jur Mant B 3, th S, § 6, pp 329, 3.30, Oo JdC 468. 

3 Fnvtonc v Tagliaferro, 34 Eng Law & Eq It 27, 10 E F. Moore, P. C. 


175. 


4 Paley on 4^ ?nc y> by L'o>d, 152, 301, Adamson v. Jarvi9, 4 Bing. R. 66 5 
* Allaire r Ouland, 2 Johns Cas 54, Coventr) v. Barton, 17 Johns. R. 142; 
A very v. Halsej, 14 Pu k R 174 

* Adamson v Jarvfc 4 Bing It. 66, Fletcher v Harcott, Hutton, • R. 55; 
Powell v. Trustees of Newburgh, 19 Johns R 284; Avery v. Halsey, 14 Pick. 
R 174 ; Coventry v. Barton, 17 Johns. R 142. 
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received with the (Qualification, that the parties know, at the 
time,'that if is a wrong. 1 And in all these cases, there is no* 
difference whether there be a promise of indemnity, or not; for 
the law will not enforce a contract of indemnity against a known 
and meditated wrong; and, on the other hand, where the agent 
acts innocently, and without notice of the wrong, the law will 
.imply a promise on the part of the principal to indemnify him. 2 
The same doctrine applies to all oilier cases of losses or dam¬ 
ages, sustained by an agent in the course of the business of his 
agency, if they arc incurred without any negligence or default 
on his own. part. 3 * 5 

§ 340. Here, again, the common law only follows out the 
beneficent principles of the civil law; for, as, on the one hand, 
the agent is not permitted tft reap any of the, profits of his 
agency, properly belonging to his principal: 1 f'O, on the other 
hand, he is held entitled to be indemnified against all losses, 
which have been innocently sustained by him upon the same 
account; but for no losses sustained by his own default or 
negligence. Ex mandato upud cum, qui mnndntum suscepit , 
nihil renumere oportet; sicuti , nee damnum- puli dtbet. 1 Ihe£ 
itaputo vera esse , si nulla culpa ipsius , qui nuntdalum^cci deposi¬ 
tion- susceperit , interceded. 0 The reason given is very satisfac¬ 
tory. Multo tamen icquius esse , nernini oj/iciuin suum , quod (jus, 


1 M nyweather v. Nixon, 8 T. It. 180 ; Adamson v. Jarvis, 4 Bing. It. 66 ; 
Jacobs v. Pollard, 10 Cush. '287 ; Pearson v. Skelton, ? M. W. 001.. The case 
of Farebrother v. Ansley, l#Camp. It. 3-i'J, seems overturned in its leading prin¬ 
ciple by that of Adamson v. Jarvis, 4 Bing. It. 60 ; see also 2 Li verm, on Agency, 
316-818, (edit. 1818); Id. 320, 324, 325; Fleteher v. llareolt, Hutton, It. 55; 

S. C. Winch. B. 48; Humphrey r. Pratt, 2 Dow & Clarkg, 288 ; Betts r. Gib- 
bins, 2 AdoIphi»& Ellis, 57 ; D'Arcy v. Lisle, 5 Binu. It. 441 ; Powell a. Trustees 
of Newburgh, 19 Johns, it. 284 j Coventry v. Barton, 17 Johns. It. 113; Avery 
v. Halsey, 14 Pick. 174. * 

3 Ibid. 

3 Paley on Agency, by Lloyd, 109, 110, 115, 11G ; 2 Li verm, on Agency, 14, 
16, (edit. 1818); 3 Chitty on Comm, and Manuf. 222, 223 ; Smith on Merc. 
Layr, 55, 56, (2d edit.); Id. p. 100-103, (3df edit. 1843); Capp v. Tophaui, 
6 East, B. 392. 

* Ante, §§ 192, 207, 214. 

5 Dig. Lib. 17, tit. l', 1. 20; Pothier, Pand. Lib. 17, fit. 1, n. 31; 1 Doraat, 
B, 1, tit. 15, § 2, arts. 4, 6. » 

e Dig. Lib. 47, tit. 2,1. 61, § 7 ; Dig. Lib. 17, tit. 1,1. 26. § 7; Pothier, Pand. 
Lib. 17, tit. 1, n. 10; Pothier, Traite de Mandat, n. 75. 
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$m quo *contraxerit, non etiam sui commodi cantsd susceperat , 

1 ■ * ■ 


9am 


inosum esse. 

§ 341. But it is not every loss ok damage, for^ vyjiich the 
agent will be entitled to reimbursement from his principal. The 
' latter is liable only for such losses and damages as are direct 
and immediate, and naturally flow from the execution of the 
agency. .jjf t therefore, tljye Josses or damage are casual, acci-, 
dental, oblique, or remote, the principal is* not liable therefor. * 
In short, the agency must be the cause, and not merely the 
.occasion of the losses or damages, to found a just right to 
reimbursement. 2 - This, also, was the rule promulgated in the 
civil law. Non omnia , qnce impensurus non fait , mandatori 
imputabit ; veluli, quod spoliatus sit a laironibus ,* aut naufragio 
res amiserit, vel languore suo sifbrumque apprehensus , quasdam 
erogaverit. Nam luce magis casibus, quam mandato , imputari 
oportet . 3 The modern jurists of Europe have* fully recognized 
the same doctrine . 4 Potliier, in broad language, lays it down, 
that all losses sutVercd by the agent, (the mandatary,) in the 
course or execution of his agency, and of which agency was 
the proximate cause, arc to be reimbursed by his .principal. 
But he acjfls, that we are carefully to distinguish, whether the 
•execution of the agency lias been the cause, or only the occa¬ 
sion of the loss ; for, if it has been only the occasion, the prin- 
cipal is not bound to indemnity . 5 [For to give the agent a right 
to remuneration fre^n his principal, he must have at the time 
acted strictly in the place of the principal, in accordance with 
and representing his principal’s'will and*not his own, and the 
business must be strictly that of the principal, and not in any 
respect that, of the agent. Thus, in a recent case, C contracted 
with a town to remove a ledge of rock from the highway for a 
certain price and the stone’; he then contracted with A to build 
. 9 , dam for him with said stone, to be paid by the day while he 

-—-5_A— 


1 Pig Lib. 47, tit. 2, 61, § 5 ; Potliier, Pand. Lib. 17, tit. 1, n. 60; Pothier, 
Traite de Mandat, n. 75; 2 Liverrn. ori Agency, 18, 19, -(edit. 1818). 

8 2 Liverm^on Agency, 18-23, (edit. J818). 

>• 3 Dig. Lib. 17, tit. 1,1. 26, § 6; Pothier, Pand. Lib. 17, tit. 1, n. 61; PothldT, ’ 
'Traits de Mandat, n. 70. , v 

4 Ersk. ln#t. B. 3, tit. 3, §§ 34, 88; Pothier; Traitd de Mandat, it. 75-78 ; 
‘Heinec. Eletn. Juris. Nat. et Gent. Lib. 1, ch. 18, § 849, *n. 
pothier, Traite de Mandat n. 75, 76. ^ 
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was getting out the stone and building the dam, A furnishing 
the powder for the blasting, but having no control over it.* 
While C was getting out the stone, the building of I. was 
injured by a rock thrown upon it, for which C was compelled 
to pay damages. It was held he could not recover them of A. 1 ] 

§ 312. Attempts have been sometimes made to limit the 
rights of certain agents, such, for example, as factors, for ad- 
, vances upon goods of the principal in their possession, to a 
mere lien on the goods themselves, so as to exclude all per¬ 
sonal recourse to, and responsibility of, the principal for such 
advances, if there happens to be a loss or failure of the fund, 
so that it becomes iusullicient to repay the advances. Such a 
limited responsibility may, doubtless, arise, wherever there.is 
an express agreement between the p.uties, to that effect, or a 
clear usage of trade, from w hieh such an agreement may be 
inferred. 2 But, indFpendently of such an agreement or usage, 
the general rale of law is, that advances py a factor are deemed 
to be made upon the joint credit of the principal and of the 
fund, including a lieu cm the latter, as well as a personal re¬ 
sponsibility of the former, for the full amount.’ Where a fac¬ 
tor receives a del crulrrc commission upon the sale of goods, 
and he has made advances thereon of a less amount than the 
price for which they are sold, he must be deemed, by the very 
guaruity arising out of that commission, to waive any personal 
rceor \se to his-principal for such advances, if the advances 1 
exceed the price, lie must.be deemed to waive any personal 
recourse to his principal, to the extent ot the price, for which 
lie sells the goods, and to rely solely upon the fund realized 
frQtn the sale, lor his reimbursement pro taiilo. 11, therefore, 
..the advances made arc less Ihan the amount, for which the 
gfbods are sold, the law, in order to prevent a circuity of action, 
founded upon the guaranty, will deem the whole advances paid 
or extinguished as to the principal, beyond what the taetor may 
actually receive from the sales; and, if the advances are more 
than the amount of the sales, then the principal will be person- 


1 Corbih v. American Mills, 27 Conn. 274. 

9 Burrill v. Phillips, 1 Gallis. It. 300; Peisch o. Dickson, 1 Mason, It. 10; Cor- 
lies'®. Camminfl 6 Cowen, It. 181. 

8 Ibid.; Post, §§850, 385. 
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ally liable only for the excess, beyond that amountj and the 
%e 6 idiue will be deemed paid or extinguished as to the principal. 
A waiver of personal recourse to the prinbi^al may also be 
presumed from the subsequent conduct of thb factor; as if he 
sells the goods upon credit, and then settles the account with 
the principal, deducting his commissions, before the credit has 
expired, and pay| over the balance to the principal; for in such 
a case, the payment of the balance may fairly be treated as an 
assumption of the outstanding debt on the- part of the factor . 1 

§ 343. It has been said, that, if an agent abroad, as, for. exam¬ 
ple, a foreign'factor, should, at his own risk and peril, evade the 
payment of foreign customs and duties, he would still be entitled 
to charge them against his principal, as if they had been actually 
paid. But it may well be doubted, whether this doctrine is sound 
or maintainable . 2 3 For the factor, by his conduct, violated his 
own proper duty .to his principal, if the aA was unauthorized, 
since he thereby subjected the goods of the latter to the peril of 
confiscation and forfeiture; and certainly no man can be per¬ 
mitted to found a claim, in,a court of justice,upon his own mis¬ 
conduct. Besides, the customs, or duties, not having been paid, 
‘there is no ground to assert that the principal ought to reimburse 
the agent fcflvwhat he has not in .fact paid, but what, contrary 
to his duty, hfe has omitted to pay. Indeed, it is difficult tp 


1 Oakley u. Crenshaw, 4 Cowen, It. 2 00. See Robertson v. Livingston, 5 Cowen, 
It. 475; 1 lupgood r. Batfchcllor, 4 Met. 576 ; Consequa v. Fanning, 3 Johns. Ch. 

R. 600. See Grcely v. Bartlett, 1 Grcenl. It. 172. 

3 Smith r. Oxenden, 1 Ch. Cas. 25; 1 Eq. Abridg. 369; Borr u. Yandall, 1 
Cb. Cas. 80 ; S. C. Nelson, Ch. li. 87; Knipc v. Jesson, 1 Ch. Cas. 76 ; Franeis’s 
Maxims, (edit. 1739,) Max. 4, FI. 8, p. 24; 3 Salk. 235. This doctrine was dis- 
. approved of by Lord Keeper North, in an anonymous case in Skinn. R. 149, who 
said, that he was not satisfied with the case of Vandcrvaldy v. Barry, or Boor V. 
Yandall, 1 Ch. Cas. 30 ; for the facto%ventured his master’s goods, as well as his 
own life, by his smuggling. 13 Vincr, Abridg. Factor, B. pi. 6, in marg. The 
remark was undoubtedly meant to repfil the suggestion, made in the case of Van- 
dervaldy v. Barry, that the factor had put his life in danger by the smugging; 
by showing, that, however that might be, the factor had no right to put the prin¬ 
cipal’s goods also in peril by his fraudulent conduct. See Paley on Agency, by 
Lloyd, 107,168, note (a). Smith on Merc. Law, p. 55, (2d edit); Id. B. 1, ch. 5 , 
§ 3, p. 102, (3d e<$l. 1843.) Can commercial agents, who are bound Jp insure 
£the property of their principals, charge commissions, if they omit This dirty, as if it 
Jjnere done 
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perceive how an agent oan, in law or in moral's, found any just 
claim against his principal, upon a fraud committed upon a for-H 
eign government. 1 On the other hand, if the principal, either. 
expressly or impliedly, authorized the agent so to evade the pay¬ 
ment of the customs or duties, the principal, and not the agent, 
ought to have the benefit thereof, unless there be some stipula¬ 
tion to the contrary between them. 3 

§ 344. In respect to agencies in illegal transactions, the same 
•principles apply as to advances and disbursements by agent,s, as 
apply to their commissions . 3 None arc*recoverable, either in law 
or equity. 4 For the law will not (as \\ e have already seen) assist 
any persons in evading the obligations imposed upon the whole 
community to conform to its duccticuis and prohibitions/' As 
between principals and agents, in all Mich cases, the guilt is 
deemed to be equal; and the ma\im is, In pan iliJuto potior est 
conditio defendentis ; 6 or, as the Pandects state it, la pan musd 
possessor potior haberi debitJ The parties, therefore, must trust 


1 In 1 Eq. Abridg. 369, .370, (2<1 edit), then* is a verv sensible note on this 
Vei) point, vvhu h dt sei ves to be tranxubed, ih i loft) inmahty, wor¬ 

thy oi umvei&al homage Aftei lehinng to tlu dot tune, that sui h an evasion of 
our own laws would be unjustifiable, the wnter sa)s “And whj not be deemed 
a baud + o cheat ft foreign State of its customs ) Fraud is alwav s the same, though 
an alb vnee in one case is more piejuduiil than anotlui Ynd smolv a court 
of ehs icerj should not connive at anything: so detrimental to good faith, com¬ 
mon. e, and rccipiocal assmanr e, as even smuggling into foieign poits It it> not 
proc* eding on the great maxim, Quod tdn non m, all<u non fmm, to make any 
distinction in this ease in our favoi.” It is to be legietted that this dot tune has 
not been fully carried out and sustained in the < ommeu ul law. See Stoiy on 
Conflict of Laws, § 245 , Flanche v Fleti her, Doug 11 2">0, Bom her r Lawson, 
Cas. Temp Hard.,84. See ante, § 19'>-*l*)7, Smith on Meie. Law, 3, p. ,>•>, 
(2d edit); Id. p. 100-103, (3d edit. 184.3), Pale) on Agonej, by Llo)d, 1(7, 
n. (a); Molloy, de Jur. Marit. B. 3, eh. 8, §$ fi, 7. 

* But see Smith u.*Oxenden, 1 Ch. Cas. 25 ; 3. Salk. 235. i 

3 Ante, § 880. 

4 Ante, §§ 195, 196, 285 and note, § 330 ; Stoiy on Conflict of Laws, § 246- 
248; ^ Liverm. on Agcney, eh. 1, § 2, p 11-21, (edit 1818); Id. eh. 8, § 7, 
p. 467-470; Josephs v. Pebrer, 3 Barn, k Cressw. 03!); Tlie Vanguard, 6 llob. 
207. 

. « Ibid., 

® AiU^ 195, 196, 285 ; llolman v. Johnson, Cowp. Li. 341; 1 Liverm. on 
Agene^Ri. 1,“§§ 2, 14, 15, (edit. 1818.) * 

7 Dig. Lib. 50, tit. 17, L 128; Pothier, Pand. Lib. 12, tit. 5, n. 7. 
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exclusively to the personal faith of eaeh other, as to the fulfil¬ 
lment of their mutual stipulations in illegal transactions. The 
• law. will not assist the agent to recover his expenses or advances, 
or the principal to recover his property, or its proceeds. Each 
party is left precisely where* he is found at the time of the con¬ 
troversy, to bear the burden of his own abandonment of hiB duty 
to the law of his pountry. 1 * We have already seen that this same 
wholesome doctrine is fully recognized in the foreign law ; a and 
it caii admit of no question that it is deeply founded in the pre* 
cepts of Christianity. 

§ 345. The civil law proceeded upon the basis of the same 
wholesome principles. Where money was paid on an illegal 
or an immoral transaction, in which both parties participated, it 
could not be recovered from the principal, for whose benefit it 
was advanced. And, on the other hand, if it had been repaid, 
it could not be redemanded by the principal. But, where the 
principal only was engaged in the illegal transaction, there, 
money advanced by the agent innocently, and without knowl¬ 
edge, which enabled the principal to accomplish it, was recover¬ 
able by the agent. [ Ob rent] turpem autem , ant ut dantis sit 
turpitudo , non acripientis; nut, vt accipientis duntarat, non etiam 
dantis ; ant vtriusque . 3 4 5 Ubi autem dantis et acripientis turpitudo 
versatur , non posse repeli dieimvs. Quotiens autem solius aceipi- 
entis turpitudo versatut , repeli posse? 'Si ob turpem causam pro - 
miseris Titio; quamvis, si petal , cxceptione doli mali, vet in factum 
sum mover e eurn possis; tamen si soloeris, non posse te repeterc; 
quoniam, snblatd proximd cause? stipulations , qnce propter excep¬ 
tion em inanis asset, pristina causa , id cst , turpitudo , spperesset. 
Porro autem , si et dantis et acripientis turpis causa sit, posses- 
sorem potiorem esse. Et idea' repelitionem cessare, tametsi, ex 
stijmlalionc solid um est , B 


1 PaU*} on Agency, by Lloyd, 102, 103,116,117; Josephs v. Pebrer, 8 Barn.* 
& Crcssw. 639, Holland r. Hall, 1 Barn. & Aid. 58; Armstrong v. Toler, 11 
Wheat. R. 258; Ante, § 235 and note (2). 

s Ante, §§ 195,’196 ; Potluer, Traite d' Assur. n. 58; Dig. Lib. 17, tit. 1,1. 6, 
§ 3 ; Cod. Lib. 2, tit. 8,*1. 6. , 

8 Dig. Lib. 12, tit. 1 1; Potbier, Pand. Lib. 12, tit. 5, n. 1. • 

4 Dig. Lib. 12, tit. 5,1. 8, 4, §& 2, 3 ; Potbier, Pand. Lib. 12, tit. 5,<iJR 2, 7, 9. 

5 tit * 5,1. S; Potbier, Pand Lib. 12, tit. 5, n. 10. 

*4 
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§ 346. A distinction was formerly attempted 1 to be made be¬ 
tween cases, which involved an illegality, resulting from positive' 
law, {malum prohibitum ,) and*an illegality, existing in the very 
nature of the transaction, upon principles of natural, moral, and 
public law (malum in se). In the former case, it was held, that 
money, knowingly advanced to or for the principal, upon an ille¬ 
gal transaction, might be recovered by the aggnt; in the latter 
case that it could not 1 But this distinction is now justly repu¬ 
diated. 2 Hence, if an agent should be employed to buy smug¬ 
gled goods, and he should pay for the goods, and they should 
come to the hands of his employer, the agent could not recover 
for these advances from the employe*. 3 So, if an agent should 
knowingly advance money to pay for illegal insurances, or for 
stock-jobbing transactions of his employer, he could not recover 
it from the latter. 4 So, if an agent should knowingly advance 
money to his employer to game with, it would not be recover¬ 
able. 5 

§ 347. But, although the rule is thus simple and clear in its 
elements, it is occasionally somewhat nice and difficult in its 
application to particular cases. A distinction has been taken 
between cases, where the money is knowingly advanced in fur¬ 
therance of an illegal tranAction, or where it grows immediately 
out of it, and cases, where the money is knowingly advanced in 
a transaction collateral to, although remotely connected with, the 
illegal transaction. In the latter case, the money advanced may 
be recovered. . The ground of the distinction is, that the new 
contract, in the latter case, is one degree removed from the origi- 

1 Faikney v. Reynous, 4 Burr. 2069 ; Petrie v. Ilannay, 3 Term II. 418.* 0 

9 Steers v. Lashley, 6 Term & 61; Paley on Agency, by Lloyd, 63, 64, note 
(c); Id. 120; Bensley v. Bkgnold, 5 Barn. & Aid. 33*5 ; Ex parte Mather, 3 Ves. 
373; Brown v. Turner, 7*erm R. 631; Mitchell v. Cockburne, 2 H. Bl. 379; 
Aubert v. Maize, 2 Bos. & Puli. 271; Webb v. Brooke, 3 Taunt. R. 6 ; Ex parte 
Bell, 1 Maule & Selw. 751; Canaan v. Bryce, 3 Barn. & Aid. 180, 183; Langton 
u. Hughes, 1 Maule Mfelw. 594; Armstrong v. Toler, 11 Wheat. R. 258. 

3 Ex parte Mather^ Yes. 373; Armstrong v. Toler, 11 Wheat R. 258. 

4 Stebbins v. Leo Wolf, 3 Cush. 137; Ward u. Van Duzer, 2 Hall, 162; Ex 
parte Mather, 3 Vea. Jr. 373; Amory v. Merryweathcr, 2 Barn. & Cressw. 575; 
Aubert v. Maize, 2 Bob. & Pull. 271; Canaan v. Bryce,"8 Barn. & Aid. 179. 
But see ^mstrong v. Toler, 11 Wheat. R. 258 ; Brown v. Duncan, 10 Barn. & 
Cressw. Wi.. 

®. McKinnell u. Robinson, 3 Mees. & Welsh. 434. ' 
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nal illegal transaction; and, as it is in itself perfectly legkl in its 
'consideration end formation, as an independent contract, it 
ought not to bo tainted by the illegality of the original transac¬ 
tion ; although, at the time, the agent had knowledge Of it. 
Thus, if money due to a principal on an illegal transaction, 
should be paid over to liis agent for him by the party,"from 
whom it is due, it has been held, that the principal may recover 
it from the agent; for the contract of the agent to pay the 
money to his principal is not immediately coifnected with the^ 
illegal transaction; but it grows out of the receipt of the money, 
for the use of his principal. 1 Upon the like ground, it is said, 
that an agent, who has knowingly made advances to pay the 
duties due to the government upon goods, which, have been pre¬ 
viously and fraudulently, by a collusive capture, introduced into 
the^country by the principal, but in which transaction the agent 
had no part or cooperation, may recover such advances. 2 So, 
where goods are smuggled into the country contrary to law, and 
they are seized, and a prosecution is instituted against the 
principal, if ap agent, knowing the facts, should advance 
money to assist his employer in his defence upon that occa¬ 
sion, it is said, that he may recover the money advanced from 
his principal; because such advancers upon a new and valid 

1 Tenant v. Elliot, 1 Bos. & Pull 4 , Farmer v. Bussell, 1 Bos. & Pull. 296. 
See Warren v. Manuf. Insur. Co 13 Pick R. 518. In Wetherell v Jones, 
3 Barn & Adolph. R. 212, -where spirits had been sold without a regular per¬ 
mit, in -violation of law, Lord Tenterden saw!: “ We are of opinion that the 
irregularity of the permit, though it arises from the plaintiff’s own fault, and 
is a violation of the law by him, does not deprive him of the right of suing ttpdn 
a ^tatraet, which is in itself perfectly^egal; there having been no agreement, 
express pr implied, in that contract, that the law should be violated by such im¬ 
proper delhery. Where a contract which a plai seeks to enforce, is ex¬ 
pressly, or by implication, forbidden by the statute or common law, no court 
will lend its assistance to giro it effect; and there are numerous cases in the 
books where an. action on the contract has failed, because either the considera¬ 
tion for the promise, or the act to be done, was illegal, £^>eing against the ex¬ 
press provisions of the law, or contrary to justice, morality, and sound policy. 
But where the consideration and the matter to be performed, aro both legal, we 
are not aware that ajrlaintiff has ever been precluded from recovering by an 
infringement of the law, not contemplated^by the contract, in the performance 
of something to be done on lus part." See also Levy v. Yates, 8 AdoljjJs. & Ellis, 

, 129. 

8 Armstroig v. Toler, 11 Wheat. R. 258. 
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contract, unconnected with the* original illegal act, although 
remotely caused by it. 1 But in all these cases, so put, if the 
agerffc is connected with the original illegal transaction, or the 
advance is a part of the original scheme, and in furtherance of 
it, it will not be recoverable from the principal; for, then, the 
agent is properly to be deemed a partaker in the illegality, 
particeps criminis . 2 

i Armstrong v. Toler, 11 Wheat. It. 258. 

8 Armstrong v. Toler, 11 Wheat. It. 258; Farmer r. Russell, 1 Bos. & Pull. 
296, per Eyre, Ch. .Just, and Brooke, J.; Warren v. Manuf. Insur. Co. 13 Pick. 
IL518. The opinion of Brooke., J., is very able and exceedingly difficult to be 
answered, lie puts the grounds against a rccowrv in a very strong light. Tfie 
cases in the books are not easily reconcilable with each other; and Faikney v. 
Roynous. (4 Burr. R. 2069,) and Petrie r. llannav, (3 Term R. 418,) are 
deemed to be overruled in England. They, however, were not so treated in 
the Supreme Court of the United States, in Armstrong v. Toler, (11 Wheat. 
R. 258.) In this last case, the subject was very much considered, and the lead¬ 
ing authorities then existing critically examined. In this case, Toler brought 
an action to recover money paid by him on account of the. goods of Armstrong 
and others, consigned to Toler, which had been seized as imported contrary to 
law. Toler, upon the seizure, became a surety on the simulation bond given 
upon the delhery up of the goods under the. seizure, to abide the event of the 
suit; and Armstrong’s portion of the goods was delivered to him upon his prom¬ 
ise. to pay Toler his proportion of the amount for which Toler should become lia¬ 
ble. The goods were condemned; and Toler paid the appraised v^lue, and 
brought th- action to recover the amount of the money so paid lor Armstrong’s 
proportion of the goods. At the trial, Armstrong founded his defence upon the 
illegality of the transaction. Mr. Justice Washington at the trial, said : “ The 
rule of law under which the defendant seeks to shelter himself against a com¬ 
pliance with h's contract, to indemnify the plaintitf for all sums, which he might 
have to pay on account of the. goods shipped from iNew Brunswick for the de¬ 
fendant, and consigned to the plaintiff, jjs a salutary one, founded in morality 
and good policy, and which recommends itself to the good sense of every man, 
as soon as it is stated. The principle of the rule is, that no man ought to be 
heard in a court of justice who seeks to enforce a contract founded in, or arising 
out of, moral or political turpitude. The rule itself has sometimes been carried 
to inconvenient lengths; the difficulty being, not in any unsoundness in the rule 
itself, but in its fitness Ml the particular cases to which it has been applied. Does 
the taint in the original transaction infect and vitiate every contract growing out 
of it, however remotely connected with it ? This would be to extend the rule 
beyond the policy which produced it, and would lead to the most inconvenient 
consequences. Carried out to such jjn extent it would deserve to be entitled a 
rule to encourage and protect fraud. So far as the rule operates to discourage 
the perpetration <jf an immoral or illegal act, it is founded in the strongest rea¬ 
son ; bq|; it cannot safely be pushed further. If, for example, the man who im- 

AGENCY. 35 



410 


AGENCY. 

* 


[ch. xm. 


§ 348. An agent may not oYtly forfeit hia title to flie repay¬ 
ment of advances and disbursements, made by him on account 


ports <roo<ls for another by means of a violation of the laws of his country, is 
disqualified from founding any action upon such illegal transaction for the value 
or freight of the goods, or other advances made on them, he is justly punished 
for the immorality of the act, and a powerful discouragement from the perpetra¬ 
tion of it is provided by the rule. But after the act is accomplished, no ne^ 
contract ought to be affected by it. It ought not to vitiate the contract of the 
retad merchant who buys these "goods from the importer, that of the tailor who 
purchases from the merchant, or of the customers of the former amongst whigih 
the goods are distributed in clothing, although the illegality of the original Skct 
wfis known to each of the above persons, at the time he contracted. I under¬ 
stand the rule as now clearly settled, to be, that where the contract grows imme¬ 
diately out of, and is connected with, an illegal or immoral act, a court of justice 
■will not lend its aid to enforce it. And if thg contract be in part only connected 
with the illegal transaction, and growing immediately out of it, though it be, in 
fact, a new contract, it is equally tainted by it. The case before supposed, of an 
action for the value of goods illegally imported for another, or freight and ex¬ 
penses attending, founded upon a promise, express or implied, exemplifies a part 
of the, above rule. The latter part of it-may be explained by the following case. 
As, if the importation was the result of a scheme to consign the goods to the' 
friend of the owner, with the privity of the former, that lie might protect and 
defend them for the owner in case they should be brought into jeopardy, I should 
consider a bond or promise afterwards given by the owner to his friend, to in¬ 
demnify him for his advances on account of any proceedings against the property 
or otherwise, to constitute a part of the res gcsla i, or of the original transaction, 
though it purports to be a # new contract. For it would clearly be a promise 
growing immediately out of, and connected with, the illegal transaction, it would 
be, in fact, all one transaction ; and the party to whom the promise was made, 
would, by such a contrivance, contribute, in effect, to the success of the illegal 
measure. But, if the promise be unconnected with the illegal act, and is founded 
on a new consideration, it is not tainted by the act although it was known to the 
party, to whom the promise was mad * and although he was the contriver and 
conductor of the illegal act. Thus, if A should, during war, contrive a plan for 
importing goods from the country of the enemy on liis own account, by means of 
smuggling, or of a collusive capture, and in the same vessel should be sent goods 
for B; and A should, upon the request of B, become surety for payment of the 
duties, or should undertake to become answerable for expenses on account of a 
prosecution for the illegal importation, or should advance money’to B, to enable 
him -to pay those expenses; these acts constituting no part of the original 
scheme, here would be a new contract, upon a valid and legal consideration, un¬ 
connected with the original act, although remotely caused by it; and such con¬ 
tract would not be so contaminated by the turpitude of the offensive^aCtj as to 
turn A out of court, when^sceking to enforce it; although the illegal introduc¬ 
tion of the goods iutotbe country, was the consequence of the scheme projected 
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of his principal, where the transactions are founded in illegality; 
but he may also, by his*bwn gross negligence, or fraud, or mis- 


by A in relalion to his own goods.” On a writ of error, the Supreme Court 
held, that there was no error in this ruling of the Court below. Mr. Chief Jus¬ 
tice Marshall, in delivering the opinion of the Court, commented on the leading 
authorities apd principles *, and especially on the charge of the Court below. 
After quoting the opinion, he said: “ If this opinion he contrary to law, (he 
judgment ought to he reversed. The opinion is, that a new contract, founded on 
anew consideration, although in relation to property respecting which there had 
been unlawful transactions between the parties, is not itself unlawful. £his gen¬ 
eral proposition is illustrated by particular examples, and will he best understood 
by considering the examples themselves. The case supposed is, that AfVuring a 
war, contrives a plan for importing goods on his own account, from the country 
of the enemy, and that goods are sent to II, by the same vessel. A, at the re- . 
quest of B, becomes surety for the payment of the duties, which accrue on the ^ 
goods of B, and is compelled to ply them ; can he maintain an action on the 
promise of B to return this money 'i The opinion is, that such an action may be 
sustained. The case does not suppose A to be concerned, nr in any manner in¬ 
strumental in promoting the illegal importation of B; but to have been merely 
engaged himself in a similar illegal transaction, and to have devised the plan for 
himself, which I» afterwards adopted. This illustration explains what was meant 
by the general words previously used, which, unexplained, would have been ex¬ 
ceptionable. The contract, made with the government For the payment of duties, 
is a substantive, independent contract, entirely distinct from the unlawful impor¬ 
tation. The consideration is not infected with the vice of the importation. If 
the amount of duties he pjjid by A for B, it is the payment of a debt due in good 
faith from B to the government; and, if it may not constitute .the consideration 
of a promise to repay it, the reason must be, that two persons, who are separately 
engaged in an unlawful trade, can make no contract with etfch other; at any 
rate, no contract, which, in any manner, respects the goods unlawfully imported 
by either of them. This would be to connect distinct and independent transac¬ 
tions with each other, and to infuse into one, which was perfectly fair and legal 
in itself, the contaminating matter willed infected the other. This would intro¬ 
duce extensive mischief into the ordinary affairs and transactions of life", not 
compensated by any one accompanying advantage. The same principle, diversi¬ 
fied in form, is illustrated by another example. If A should become answerable 
for expenses on account of a prosecution for the illegal importation, or should 
advance money to B, to enable him to pay those expenses, these acts, the Court 
thought, would constitute a new contract,, the consideration of which would be 
sufficient to maintain an action. It cannot be questioned, tliatj however strpngly 
the laws may denounce the crime of importing goods from the enemy in time of ( 
war, the act of defending a prosecution instituted in consequence of such illegal 
importation, i9 perfectly lawful. M&iey. advanced, then, by a friend, in such a 
case, is advanced for a lawful purpose, and 9 promise to repay it is made on a ■ 
lawful consideration. The criminal importation constitutes no part of this con- * 
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conduct, in his agency, be excluded from all remedy against his 
principal, even for his advances, and disbursements, made inr the 
course of legal transactions. Thus, for example, if an agent 
should4>e guilty of gross negligence, either in selling the goods ! 
of his principal*to persons who are notoriously insolvent, or in 
omitting to sell them at the proper time contrary to his orders, 
whereby they are totally lost to his principal, he will got be enti¬ 
tled to recover from his principal any advances or disbursements, 
made by him on the same goods. 1 So, if he should purchase 

Bideratfdh. It is laid down with great dearness, that, if the importation was the 
result scheme between the plaintiff and defendant, or if the plaintiff had 
any interest in the goods, or if they were consigned to him with his privity, that 
he might protect and defend them for the owner, a bond or promise, given to 
repay any advances made in pursuance of such understanding or agreement, 
would be utterly void. The questions, whe&er the plaintiff bad any interest in 
the goods of the defendant, or was the contriver of, or concerned in, a scheme to 
introduce them, or consented to become the consignee of the defendant’s goods, 
with a view to their introduction, were left to the jury. The point of law de¬ 
cided is, that a subsequent independent contract, founded on a new considera¬ 
tion,.is not contaminated by the illegal importation, although such illegal impor¬ 
tation was known to Toler when the contract was made, provided be was not 
interested in the goods, sfnd had no previous concern in their importation.” The 
recent authorities, since this case was decided, have not entirely cleared the sub¬ 
ject of all difficulty. The distinction between the cases itfc which a recovery can 
be had, and the cases in which a recovery cannot be^ had, of money connected 
with illegal transactions, which seems now best supported, is this; that, wherever 
the party seeking to recover is obliged to make out his case by showing the ille¬ 
gal contract or transaction, or through the medium of the illegal contract or trans¬ 
action, or when it appears that he was privy *to the original illegal contract or 
transaction, there he is not entitled to recover any advances made by lain, con¬ 
nected with that contract. But, when the advances have been made upon a 
new contract, remotely connected with the original illegal contract or transaction, 
but' the title of the party to recover is not dependent upon that contract, but his 
case may be proved without reference to it, there he is entitled to recover. See 
Paley on Agency, by Lloyd, G2-64, and notes; Id. 11G-11D, note (t) ; Id. 120, 
121. Mr. Evans, in his edition of Potbier on Obligations, Vol. 2, App’x No. 1, 
p. 1-19, has examined this whole subject with great diligence and ability. Ilis 
conclusion is, that money advanced to pay the debt of another, due upon an 
illegal transaction,’ may be recovered by the party lending ir, from the party for 
whom it is advanced, if the lender was not a party to the original transaction, or 
it was not a part of the original scheme; although, at the time of the advance, he 
knew of the illegality. 

1 Dodge v. Tileston, 12 Pick. 328^ 332. Sec also, Savage v. Birckhoad, 20 Pick. 
B. 167. 
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and pay for goods on account of his ptincipal, and by his gross 

negligence or disobedience of orders, the goods are not forwarded 
to the principal at the proper time, but are afterwards destroyed 
by fire, or other accident, in their transit, before they reach the 
principal, the agent will not be entitled to recover for the money 
so paid for the goods. 1 Where the loss does not go to the 
totality of the claim, the principal will still be entitled to be 
indemnified, pro tanto, to the extent of the loss, by recouping or 
deducting the amount from the sum due to the agent for his 
advances and disbursements. 2 

§ 349. It follows, from what has beeu already stated, that, 
if an agent incurs expenses, or makes disbursements, after Ms 
authqrity is revoked, and he has notice of the revocation, he can¬ 
not make his principal liable therefor. A revocation may be by 
the act bf the party or by operation of law. 3 4 The former re¬ 
quires no explanation in this place. The latter may arise in 
various ways. Thus, for example, it may arise, where the prin¬ 
cipal becomes a bankrupt, and is thereby rendered incapable of 
acting any further in the disposition of the property, or other 
subject-matter of the agency. 1 In such a case, all payments and 
advances made by an agent, after notice of the bankruptcy of his 
principal, on account of such property, or other subject-matter, 
will be treated as made by the agent in his own wrong, so far as 
the assignees are concerned, and will be disallowed accordingly. 5 * 
So, also, in the case of the death of the principal, the agency 
determines by mere operation of law, and similar consequences 
will follow.^ But upon this subject we shall have occasion to 
speak more fully hereafter. 7 


1 Williams v. Littlefield, 12 Wend. R. 302. 

8 Dodge r. Tileston,.12 Pick. R. 328, 332. 

3 Paley on Agency, by Lloyd, 184-189 ; 3 Chitty on Comm, and Manuf. 223, 
224 ; Post, §§ 463-409, 480-496. 

4 Post, §§ 408, 482, 483. 

5 Vernon v. Ilankey, 2 Term R.. 113 ; Copeland v. Stein, 8 Term R. 204; 
Hankey v. Vernon, 3 Bro. Cli. R. 314; Paley on Agency, by Lloyd, 121, 122, 
187; Post, § 402. Perhaps an exception may properly exist, as to expenses in- * 
curred from necessity to preserve the propertyflwhile it remains in the possession 
of the agent. 

® Post, §§ 448, 490, 496 ; 3 Chitty on Comm, and Manuf. 223. 

7 Post, § 462-500. 
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§ 350. In respect to 4h*e personal remedies, by which the 
^various rights of the agent may be enforced, the consideration 
thereof properly belongs to a treatise' upon actions, or other 
remedial processes. It may, however, be generally stated, that 
an agent may insist upon deducting all his advances, expanses, 
disbursements, and losses, arising in the course of his agency, 
whenever they are definite and certain, and do not merely sound 
in damages, from the pecuniary funds in his hands bclpnging to 
his principal, by way of recouper, discount, or set-off. 1 * Or, 
where no such funds exist, he may maintain an action at law, 
or a bill in equity, as the case may require, for the recovery 
thereof. 8 Where an agent is a factor in a foreign country, and 
purchases goods on his own credit for his pripcipal, and. ships 
them to the latter, he is deemed, as between himself and his 
principal, to be in the same predicament, and entitled to the 
same rights and remedies, as any common vendor and consignor 
of the goods ; and, consequently, he has the sight of stoppage in 
transitu , in case the principal fails, or becomes insolvent, before 
the transit of the goods is ended by delivery thereof to the prin¬ 
cipal. 3 The case here supposed is where the shipment is made 
for and consigned to the principal for his account and risk. The 
same principle applies, a fortiori , to the case, where the consign¬ 
ment is made to the order of the factor ; for then he is deemed 
still to retain the constructive possession of the goods, and con¬ 
sequently he has not only the right of stoppage in transitu , but. 
also the right of lien for his general balances, like that of factor 
retaining the actual possession of the goods. 4 * • 


1 Paley on Agency, by Lloyd, 121-126; Id. Ill, 112, note; 2 Livcrm: on 
Agency, 34, (edit. 1818); Dale v. Sollctt, 4 Burr. It. 2133; Green v. Farmer, 
4 Burr. R. 2220, 2221 ; Dinwiddie v. Bailey, 6 Ves. 142; Ante, § 3l4; Post, 
§ 885. 

8 Ibid. 

3 Paley on Agency, by Lloyd, 144, 145; Frieze v. Wray, 3 East, It. 98; 
D’Aquila v. Lambert, Ambler, R. 400; Snec v. Prescott, 1 Atk. R. 245; S. C. 

. 6 East, R. 28, note; Sifkin v. Wray, 6 East, R. 371; Abbott on Sliipp. Pt. 8, ch. 
9, § 5, p. 369, (»Amer. edit. 1829) ;* 2 Liverm. on Agency, 120-123, (edit. 1818) ; 
Ante, §§ 268, 290 ; Post, §§ 400, 423,448. 

4 Paley on Agency, by Lloyd,*144, 145. See also Svyeet v. Pym, 1 East, 4 ; 

Post, § 851-390. 
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RIGHT OF LIEN OF AGENTS. 

4 

9 * 

§ 351. Independent of the persons^ remedies, already alluded 
to, by agents against their principals, for the payment of their 
commissions, advances, disbursements, and responsibilities, in 
the course of their agency, there is an established right, which, 
in many cases, becomes more important and effectual than any 
other means of remedial redress, that is to say, the Right of 
Lien of Agents. To the consideration thereof we shall now 
proceed, 

§ 352. A lien has been defined to he a right in one man to 
retain that which is in his possession belonging to another, 
until certain demands of him, the person in possession, are sat¬ 
isfied. 1 It is a qualified right, therefore, which may be exercised 
over the property of another person ; and it is founded in natural 
justice, and the general convenience of commerce and business. 2 
It is sometimes said, that, in strictness of law, it is not either a 
jus in re, or a jus ad rem , that is to say, it is not a right of prop¬ 
erty i i the thing itself, or a right of action to the thing itself. 3 
These description^ arc sufficiently clear to represent the general 
character of liens.' But there arp liens, which properly consti¬ 
tute, noi merely a right to retain the possession of a thing, but 
also a right or charge upon the thing itself. Such is the lien of 
a vendor upon the real estate sold, for the purchase-money ; and 
that of a bottomry bond-holder upon the ship, for the money 

1 Per Grose, J., in Hammond v. Barclay, 2 East, R. 227; Gladstone v. Birley, 
b Meriv. R. 404 ; 2 Liverm. on Agency, 34,85, (edit. 1818) ; Paley on Agency, 
by Lloyd, 127.; 2 Kent, Comm. Lect. 41, p.'G34, (4tli edit.) ; Holland’s Assig¬ 
nees v. Humble’s Assignees, 1 Starkie, R. 143. 

8 Per Buller, J., in Liekbarrow v. Mason, 6 East, R. 21 n; Kirkman v. Skaw- 
crosB, 6 Term R. 19; 2 Kent, Comm. Lectft 41, p. 634, (4th edit.); Green ». 
Farmer, 4 Burr. 2221. 

3 Brace v. Duchess of Marlborough, 2 P. Wilk 491; Gilman v. Brown, 1 Ma¬ 
son, R. 221; 1 Story on Eq. Jurisp. § 206 ; 2 Story on Eq. Jurisp. § 1215. 
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lest. 1 And, so far from a lien being a mere right to retain the 
possession * of a Ihing, it is in many cases wholly disconnected 
from the possession j as is the casc^of the lien of a vendor, as 
above staled, for the purehase-money; and that of a bottomry 
bond-holder, for the money due to him, and also that of mariners 
on the ship and freight, for their wages. 2 

§ 353. The lien of agents, ^however, genejally (although not 
universally) falls within th^ common definition above alluded to, 
of a mere right to retain a thing, of which the party has posses¬ 
sion, until some charge upon it is paid or removed. 3 In j^iis 
respect, it is like the lien or right of retainer of common earners, 
wharfingers, shipwrights, blacksmiths, and other artificers; and 
probably was deiived from the same general principle of the 
common law, which gives to a man who has. the lawful posses¬ 
sion of a thing, and has expended his money or labor upon it 
at the request of the owner, a right to retain it until his demand 
is satisfied. 4 

§ 354. Liens are also divisible into two sorts, particular and 
general. A particular hen is usually defined to be the right to 
retain a thing for some* charge or claim growing out of, or con¬ 
nected with, that identical thing; such as lor labor, or services, 
or expenses, bestowed upon that identical thing. 5 * * 8 Of this nature 
are the common liens alieady alluded to, of agents, carriers, and 
artificers, for their labor, or fur money expended upon the thing 
intrusted to them for particular purposes. These liens are gen¬ 
erally favored at the common law, as resting on natural equity, 
and the general convenience o£ trade.and commerce. 0 * A general 


1 2 Storj on Eq Juiisp. § 1215-1217. 

8 1 Stray on Eq. Jurbp § 500; 2 Story on Eq. Jurisp. §§ 1216, 1217. 

3 2 Kent, Comm. Loot. 41, p. 631, (1th edit.) ; Montagu on Liens, 1; Wilson 
u. Balfour, 2 Camp R. 579; Ex parte Hey wood, 2 Rose, R. 357; Smith on 
Merc. Law, 816, (2d edit j, Id. 611, 515, (3d edit. 1843.) 

4 Pale} on Agencj, by Lloyd, 127; 2 Kent* Comm. Lcet. 41, pp. '634, 635, 

(4lh edit) ; Scarfe u. Morgan, 4 Mees, 6c Welsh. 270, 283# * 

3 Paley on Ago in y, by Lloyd, 127; 3 C bitty on Comm, and Manuf. 537; 
8 Kent, Comm. Lett. 41, p. 634, (1th edit.); 2 Li verm, on Agency, 35, (edit. 

1318) ; Smith on Mere. Law, 337, (2d edit.) ; Id. B. 4, eh. 2, p. 510, (3d edit 
1849); Houghton t\ Mathews, 8 Bos. & Phil. 485, 494; Bevans v. Waters, 

8 Carr. & Pajne, 520; Searfe v Morgan, 4 Mees. & Welsh. 270*, 283; 2 Bell, 
Comm. § 778, (4tli edit.); Id. pp. 90, 91, (5th edit.) 

• Ibid.; Ex parte I)eezo, 1 Atk. 228; Green v. Farmer, 4 Burr. R. 2221; 
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lien is a right to retain a thing not only for charges and claims 
specifically arising out of, or connected with, that identical thing; 
but also for a general balance of accounts between the parties, in 
Respect to other dealings of the like nature. 1 It is less favored, 
and is construed somewhat more strictly, by courts of law, than 
a particular lien ; although, certainly, the tendency of late years, 
in the commercial ^mmunity, lias been rather to expand than 
to restrict the easesjm whicl^t is to be implied by the usage of 
trade. 2 

§ 355. In regard to particular lions, they may arise in various 
ways. First, by an express contract; *«econdly, by an implied 
contract, resulting from the usage of trade, or the manner of 
dealing between the parties; or, thirdly, by mere operation of 
law, from the legaLrelation and acts of the parti ca, independently 
of any contract. 3 The last is generally deemed the true source 
of the particular lien of salvors, innkeepers, common carriers, 

Scaifc o. Morgan, 4 Mees. Si Welsh. ‘270, 2S8 ; Chase v. West more, ft Mer. & 
Solw. 180. In Scarfe r. Morgan, 1 Mees. \ Webb. 283, Mr. Baron Paike, in 
delivering the opinion of the Court, said. “ The principle seems to he well laid 
dowij in Bevan v. Waters, 1 Mood. A Malic. 235, S. (.'. 3 Carr, b Payne, . r )20, 
by Lord Chief Justice Best, tlut where a bailee has expended his labor and 
skill in the improvement of a chattel deliveied to him, he has a lien for his 
charge in this respect. Tims, the artifieer, to whom the goods arc delivered 
for the purpose of being worked into lorm, or the farrier, l\v whose skill the 
animal is cured of a disease; or the horse-breaker, by whose skill he is ren¬ 
dered manageable, have liens on the chattels in iespeet of their charges. And 
all s«ueh specific liens, being consistent with the principles of natural equity, 
are favored by the law, which is construed libei ally in such cases.” See also 
Chase v. Weatmore, 5 Mer. A Solw. 180. 

1 Paley on Agency, by Lloyd, 127; 3 Cliitty on Comm, and Manuf. 537 ; 

2 Kent, Com®. Ltect. 41, p. G3t, (4th edit.) ; 2 Li verm, on Agency, 35, (edit. 
1818) ; Smith on Mere. Law. 337, (2d edit.) ; Id. II. 4, eh. 2, p. 510, (3d edit. 
1843); 2 Bell, Comip. § 773, (4th edit.) ; Id. pp. 00, 91, 10ft, (5th edit.) 

2 Ibid.; Montagu on Liens, 1, and eases there cited; Houghton v. Mathews, 

3 Bos. & Pull. 48ft; Kutihforth v. lladfield, 7 East, It. 228 ; Holderness v. Cal¬ 
lin son, 7 Barn. & Crcssw. 212 ; 3 Cliitty on Conun. and Manuf. 544 ; Paley on 
Agency, by Lloyd, 142, 143 ; Gladstone t>. Birlcy, 2 Mori v. Tl. 404; Williams o. 
Littlefield, 12 Wend. R. 862; Smith on Merc. Law, B. 4, eh. 2, p. 511-516, (3d 
edit. 1843). 

3 3 Cliitty on Comm, and Manuf.*538,539; Green v. Farmer, 4 Burr. K. 2221 ; 
Paley on Agency, by Lloyd, 127, 128 ; Montagu on Liens, Pt. 2, clis. 1, 2, p. 26- 
40; Scarfe v. Morgan, 4 Mees." & Webb. 270 ; 2 Bell, Comm. § 773, (4th e lit.); 
Id. pp. 90, 91, (5th edit.) 
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farriers, blacksmiths, tailors, shipwrights, and other artisans. 1 
But, general liens not being (as we have seen) 2 favored in the 
law, they must be maintained upon some one of the two former 
grounds, that is to say, upon the ground of an express contract, 
or that of an implied contract, resulting from the usage of trade, 
or from the previous dealings between the parties. 3 4 * 

§ 350. Indeed, it might, perhaps, in sMkt propriety of lan- 
*guage, be said, that all liens arisS^y operation of law, and that, 
where they arise by a contraet^express or implied, they are 
more properly pledges, or hypothecations, than liens. It was 
upon one occasion said, by a learned judge, that “ The nght 
of lien does not arLe out of any contract whatsoever, but out 
of a right to hold property till the party claiming the lien has 
been paid for the operation he performs.” ^ And upon another 
occasion, another learned judge used expressions still more direct, 
saying: “ Lien, in its proper senbe, is a right which the law gives. 
But it is usual to speak of lieu by contract, though that is now 
in the nature of an agreement for a pledge. Taken either way, 
however, the question always is, whether there be a right to de¬ 
tain the goods till a given demand shall be satisfied. That right 
must be derived from law or contract.” 6 Whatever may be the 
critical force of these remarks, the indiscriminate use of the word 
lien, as ap'plicable to the right in eases arising from contract, as 
well as in eases arising by operatipn of law, is now become so 
universal, .that it would be a vam refinement to attempt to recall, 
or to perpetuate any distinction between them. 6 


1 8 Chitty on Comm and Mmuf. 538-MO, 543 ; Green v. Fanner, 4 Burr. R. 
2221; Smith on Mcie Liw, ,*130—330, (2d edit) ; Id. B. 4, ch*2,gP2, p. 511-516, 
(8d edit. 1843), 2 Kent, Comm Leet. 41, p G31-6J6, 4th edit.); Story on 
Bailm. § 440; Blake v. Nicholson, 3 Maule & Selw. 167; Cluoe u. Westmore, 

5 Maule & Selw. 180. 

3 Ante, §851 s 

3 Paley on Agency, In Lloyd, 127, t2R; 3 Chitry on Comm, and Manuf. 544, 
546, 547 ; 2 Kent, Comm. Lett. 41, p. 646, (4th edit) ; 2 Liu>rm.%n Agency, 
35, 86, (edit. ISIS); Gladstone o. lhrloy, 2 Mem. R. 401; Jarvis t*. Rpgenj, 
15 Mass. R. 38fl, 30 1, 396; Post, § 375. 

4 By Lord Chi' I Justiie Gibbs, in WilsonV. Heather, 5 Taunt 642, 645. 

® Sir Wm. Grant, in Gladstone v. Birley, 2 Meriv. 401. 

4 In Scarfe v, Morgan, 4 Mues. & Welsh. 278,*Mr. Baron Alderson said: “A 

^may be created by' contract, and it may arise out of an express contract, or 
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§ 356 a. The Roman law derived its own liens, whether they 
were pledges, or hypothecations, or simple privileges, from simi¬ 
lar sources. They might arise from a contract, either express or 
implied, or they might arise by mere operation of law. Thej^ 
might be express. Contrahitur hypotheca per pactum conventum ; 
rum ipiis pacisca1.nr , at res ejus propter aliquam obiigationem sint 
hypothecs nomine obiigatce. Nec ad rem pertinet, qtnbus Jit ver¬ 
bis. 1 Sfruti i st el in liis obligqppnibus, quee consensu cuntrahunlvr. 
They might be implied, or arise by tacit consent. Pignori esse 
credgnlur; qim&i id? ta cite convener it? They might arise by mere 
operation of law, as in the case of repairs by artificers. Qui in 
navem extrvendam .vil instruendiuy irulidit , eel et’uun emendam , 
privileginm habit.’ , 

§ 357. Particular*licns were fully recognized and enforced in 
the Roman law, wherever money, or labor, or seivices, had been 
expended on account of the property demanded. 1 In that law 
they were well known under the denomination of pri\ileges, 
and, in many" instances, they gave a rig hi of priority of satisfac¬ 
tion, even over claims which were antecedent in point of time. 
Privilegice non ex tempore ecstimantur , sed i r causa ; et , si ejusdem 
tiluli fnenmt, concurrnnf, licet dicersitates temporis in his fuerintS’ 
Interdum posterior potior ist pri&i; utpnht, si in run is!am con- 
servandam impensum t st, quod sequens c redid it}’ Thus, persons 
advaiM ing their money to improve the property, shipwrights, 
architects, undertakers, workmen, artificers, and carriers, were 
entitled to a lien, or privilege, on the property. Creditor , qui ob 
restilutimem rvdificiorum crediderit , in pi canid, quee credita erit , 
privileginm exigendi habebit . 7 Qui in navem extruendam , cel in- 


a contract by the custom of liade.” See al o Cowell r. Simplon, lG Ves. 273 ; 
Chase v. Westmoie,Maule 4c Selw. ISO; Jam-, v. Bogeis, l r > Mass. U. 389, 
394; Smith v. Plummer, 1 limn. 4c Aid. 382, by Bajlcj, J.; *2 Bell, Comm. § 793, 
(4th edit.); Id. pp. 90, 91, 97, (5tbodit.); Smith on More. Law, B. 4, ch. 2, § 2, 
p. 511-516, (3d edit. 1843). 

1 Dig. Lift 20, tit. 1,1. 4; 1 Domat, B. 3, tit. 1, § 2, art. 3. 

* Dig. Lib. 20, tit. 2,1. 4; 1 Domat, B. 3, tit. 1, § 2, art. 3. 

3 Dig. Lib. 22, tit. 0, J. 26; 1 Domat, B. 3, tit. 1, § 5, art. 5. 

4 2 Story ou Eip Jump. § 1221-1223. 

6 Dig. Lib. 42, tit. 5,1. 32; 1 Domat, B. 3, tit. 1, § 5, art. 1. 

8 Dig. Lib. 20, tit. 4,1. 5; 1 Domat, B. 3, tit. 1, § 5, arts. 2, $. 

7 Dig. Lib. 42, tit. 5,1. 24, § J; 1 Domat, B. 3, tit. 1, § 5, art. 6. 
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struendam credidit , vel etiam emendam privilegium habetl Item] 
si quis in merces sibi obligatas crediderit, vel ut solves ficmt, vel , ut 
navlum exsolvatur , potentior ' erit , licet posterior sit. Nam el ipsum 
%auluni potentins est. TarUundem dicetur , ct si merces horreorum , 
up/ area, vel vecturce jumentorum debetur. Nam ct hie potentior 
crit . i 2 3 4 * A factor was entitled to a similar privilege for his ad¬ 
vances and disbursements to preserve the property, for the plain 
reason, that he thereby insured tha preservation of the property. 
Hujus enim pecunia salvam fecit totius pignoris causam. s The 
same rule was applied to the depositaries, mandataries, and other 
agents; and the property might bfc retained in the nature of a 
pledge. Quasipigrns retinere*potcst cam remf Indeed, the civil 
law went much farther than our law upon this subject; for it 
'gave a particular lien or privilege to persons *vho advanced their 
moneys to others for the improvement, repair, purchase or build¬ 
ing of houses, ships, and other things. r> In many ca«es, too, the 
civil law made the lien equivalent to a pledge, or what is^some- 
times called, a tacit mortgage. 6 7 

§ 358. General liens do not seem to have been distinctly recog¬ 
nized in the Roman law, although it is highly probable that they 
would be enforced! as in the nature of a pledge, in eases of ex¬ 
press contracts for the purposed In some cases, indeed, the party 
might avail liimsclf of the defence by way of set-off’, or compen¬ 
sation, as it was called in the Roman law, on account of a gen¬ 
eral balance of accounts. But this was rather a right result¬ 
ing from a general doctrine of law, in respect to the extinguish¬ 
ment of mutual claims of the same nature, such as mutual debts, 
than a distinct right to retain the thing itself for such balance. 8 


i Dig. Lib! 42, tit. 5,1. 26 ; 1 Domat, B. 8 , tit. 1 , § 5, art. 5-11; Ante, § 856. 

* Dig. Lib 20 , tit. 4,1 6 , §§ 1 , 2 ; 1 Domat, B. 8 , tit 1 , § 5, art. 11 . 

3 Dig Lib. 20 ,1 6 , Introd ; 2 Livenn. on Agencj, 36, 37, (edit 1818). 

4 Pothier on Oblig. n. 589, by Evans, (in the French editions, F. 625) ; 1 Do¬ 
mat, B 3, tit. 1 ,4) 5, art 8 ; Story on Bailm. §§ 121,197, 357,358; AyhffeS Pand. 
B. 4, tit. 17, pp 521, 522; Pothier de D£pot, n. # 59; Potlnur, TraifJ^de Mandat, 

notes 69, 78, 7)) 5 Cod. Lib. 4, tit. 35,1. 4; Ante, § 856. 

6 Domat, B 4, tit 1 , § 5, art. 5-8 ; Dig. Lib. 42, tit. 5,1. 26, 84; Cod. Lib. 1 , 
tit. 8 ,1. 7; Id. tit. 14,1 17. 

' 6 1 Domat, B. 8 , tit 2 , § 2 , art. 5; Dig Lib. 20 , tit. 1 ,1. 4 ; Id. tit. 2 ,1. 4 . 

7 2 Livenn. on Agency, 36, (edit 1818 ); Ante, §§ 356, 357 . 

8 2 Bell, Comm. 772, 778, (4th edit); Id. pp. 90, 91, ( 5 th edit.) 
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Pothier points out the very distinction, in the case of a deposit. 
« The depositary cannot, indeed, oppose to the restirotion of the 
deposit a compensation of the credits which he has against the 
person who intrusted him with it, when thehe credits arise upon, 
other accounts.’ But, whqn Ihe credit arises from the deposit 
itself, as for the expenses which he has been obliged to incur for 
the preservation of it, there is a right of compensation, not only 
in the case of an irregular deposit, but, also, with respect to the 
deposit of a specific thing, which may be retained, quasi quodani 
jure pignoris, until the credit is discharged.’’ 1 

§ 3.39. Having thus considered the nature of liens, particular, 
as well as general, it may be proper to say a few words: (1.) In 
relation to thnpnanner and circumstances, under which they are 
acquired. (&) To what claims they propcily attach. (3.) How 
they may be,waived or lost; and (1.) In what manner they are 
to fie enforced, or taken advantage •of. 

§ 300. First. As to the manner and circumstance*- under which 
a lien may be acquired. To create a valid lien, it is essential, 
that the party, through whom, or by whom, it is acquired, should 
himself either have the true and ju&t ownership of the property, 
or, at least, a right to vest it. If, there fore man is not the true 
owner of the property ; y if 4 he has no right™ power to dispose 
of the samo, or to create a lien ; or if he exceeds his authority; 
or if 1ft is a mere wrongdoer; or if his possession is tortious; 
in thes- ‘, and the like cases, it is obvious, that he cannot ordina* 
rily create a lien, or confer it on others. 2 If ’the rule were other- 


Pothier, on 01 >lig. n. 589, b\ Evans, (in llie I’ri-m h editions, No. G25 ) See 
also 2 Li verm. 4b Agones, 3G, (edit. ISIS) ; 2 Bell, Comm. §§ 772, 773 ; Id. pp. 
90,91, (5th edit.} In the Scottish l<iw, the doctrine of lien is known by tho name 
of Retention ; and that of set-off bj the name of Compensation. 2 Bell, Comm. 
^ 772, (4th edit.); Id. pp. 90, Jl, (3th edit.) ; Id. 103,.]06. 

8 Paley on Agency, by Llo)d, 128-131, 134, 139, 140; 2 Bell, Comm. § 77 4, 
(4th edit.); Id. 90, 92, (bth edit.); 3 Chitty on Comm, and Manuf. 547, 548 ; 
liiscox v. (fldenwood, 4 Esp. It. 174 ; Burn v. Brown, 2 Starhic, It. 272 ; Mad¬ 
den v. Kempster, 1 Campb. It. 12; Lanyon i>. Blanchard, 2 C unpb. R. 597; Jack- 
son «. Clark, 1 Y. & Jerv. 216; 2 Livertn. on Agency, 38, 39, G9, 70, (edit. 1818) ; 
2 Kent, Comm. Leet. 41, pp. 638, G39, (4th edit.); Lemprierc v. Pasley, 2 Ttrm 
R. 485; McCombio v. Davies, 7 East, It. 5; Maanss v. Henderson, 1 East, It. 
538 ; Ogle v. Atkinson, 5 Taunt. It. 7G3 ; Montagu on Lien, Pt. 4, eh. 4, p. 68; 
Smith bn Mere. Law, B. 4, ch.-2, p. 511-51G, (3d edit. 184S V 
AGENCY. 86 



422 


AGENCY 


[CH. XIV. 

wise, it wo^ld enable the party to give to others, what he did not 
himself possess, which would violate the general maxim, (which 
has but few exceptions,) that he who has no title himself, cannot 
transfer a title to 'another : Nemo plus juris ad aUum trans- 
ferre potest , quam ipsi haberet. 1 It^ would be easy to multiply 
illustrations of this doctrine. But a single one may suffice, 
which has been already mentioned, that a factor cannot pledge 
the goods of his principal, so as to create a lien on them, for 
advances made to himself. 2 A-fortiori, a person cannot acquire 
a lien on himself, founded upon his own illegal or wrongful 
act, or upon his own misconduct, or breach of duty, or 
fraud. 3 

§ 361. In the next place, to found a valid licq^hcrc must be 
an actual or constructive possession of the thing by the party 
asserting it, with the express or implied assent of the party, 
against whom it is asserted. 4 5 This follows, as a natural conse¬ 
quence, from what has befen already said; for a lien is a right to 
retain a thing, which presupposes a lawful possession, which can 
arise only from a just possession under the owner, or other 
party, against whom the claim exists/* The possession, indeed, 
need not be the a^uul possession of the party himself; for it is 
sufficient, if the.^ssession be by his ^prvants or agents in the 
proper discharge of their duty.'* Neither need the possession 


1 Dig. Lib. 50, tit. 17,1. 51; Pothier, do Vonte, n. 7 : Ante, § 113, and note. 

8 Ante, § 113; Paley on Agency, by Llojd, 213-232; Doubigny v. Duval, 
5 Tenn 11. 004 ; Story on Bailin. §§ 325, 326 ; 3 Cliitty on Comm. and* Manuf. 
204, 205, 547^ Jackson r. Claike, 1 Y. 6c Jerv. 21G; McCombie w* Davies, 
7 East, 11. 5 ; Smith on Merc. Law, 312, (2d edit) ; Id. B. 1, cli. 5, § 4, pp.4>ll, 
512, (3d edit. 1843) ; Jarvis r. Rogers, 15 Mass. It. 385), 394-35M5. 

3 3 Cliitty on Comm, and Manui. 517. 548 ; Burn v. Brown, 2 Starkie, R. 272; 
Smith on Merc. Law, 342, (2d edit.) ; Id. B. 1, eh. 5, § 4, pp. 511, 512, (edit. 
1813) ; Lucmih v. Dorrien, 7 Taunt. 11. 278; Taylor v. Robinson, 2 Moore, It. 7: 
Paley on Agency, by Llojd, 139, 140; Lempricre v. Pasley, 2 Term li. 

See Pi area v. Roberts, 27 Missouri, 179. 

4 3 Clotty on Comm, and Manuf 547, 549, 550 ; Paley on Agency, by Lloyd, 

137-139; 2 Liverm. on Agency, 70-72, (edit. 1818); Montagu on Lien, Pfc. 1| 
cli. 1, pp. 4, 5 ; 2 Bell. Comm. § 774, (4Lh edit.); Id. p. 91-97, (5th edit.) ; Bice 
v. Austin, 17 Mass. li. 197. • 

5 Heywood v. Waring, 4 Camp. B. 291; Hallet v, Barsfleld, 18 Yes. 188; 
Winter v. Coit, 3 Selden, 288; Legg v Evans, 6 Mees. & Welsh. 41, 42. 

e s jpbitty on Comm. And Manuf. 547, 549; 2 Kent, Comm. Lect 41,"p. 639, 
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always be direct and actual. It is sufficient, if it be construc¬ 
tive, and operative in point of law. Thus, where property is at 
sea, the delivery and indorsement of the bill of lading will con¬ 
fer a constructive possession, sufficient to create a lien. 1 So, the 
delivery of choses in actiq^ or other documents or munimenfb 
of title, will in many cases, give a good lien upon th** property 
represented, or intended to be conveyed thereby. 2 Thus, the 
delivery of a bill of sale of a ship at sea will he a constructive 
possession, sufficient to sustain a lien, if the ship is taken pos¬ 
session of within a reasonable time after her return. 3 So, the 
delivery of a policy of insurance will give a lien thereon ; as will 
the delivery of a promissory note, to collect and receive-the 
amount. 4 StiU, however, the rule is strictly adhered to that there 
must be a possession, actual or constructive.'* If, therefore, the 
thing has not yet arrived to the pos^esrdon of the party, but is 
still in transitu , or if he lias only a right of possession, the lien 
does not attach thereon.'* 

§ 362. In the next place, no right of lien can arise, where, 
from the nature of the contract between the parties, it would 
be inconsistent with the express terms or the clear intent of the 
contract. 7 Thus, for example, if the goods ajre deposited in the 


(4 th edit.); MeCombie v. Davies, 7 Ea*>t, 11. ■>; 2 Boll, Comm. § 774, (4th 
edit.) ; Id p. tit-}) 7, (5th edit.) ; Gainslord c. Delillet, fit Mail in, It. 281; Clem- 
son v. Da - ’dfon, 5 Binn. 8512. 

1 Rico v. Austin, 17 Mass. R. 197; 2 Bell, Comm. j>. 91-97, (5th edit.) And 
see Davi'. v. Bradley, 28 Verm. 118. 

2 3 Chitty "n Comm, and Manuf r -50 ; Brown r. lleatlieoto, 1 Ath. 160; Lcm- 
priore4fcPaslcy, 2 Term li. 185,491 ; Luca*' r. Don ion, 7 Taunt. R. 279 ; Haile 
v. Smifo, 1 Bos. & Full. 563. 

3 Mair v. Glennie, 4 M. & Selw. 240 ; Robinson v. McDonnell, 2 Barn. & Aid. 
184; Abbott on Shipp. Ft. 1, eh. 1 ,-§ 4-10, (Amer. edit. 1829.) 

4 Paley*on Agcnev, hy Lloyd, 130; Montagu on Lien, Ft. 1, oh. 1, p. 19; 

HjLiverm. on Agency, 79, (edit. 1818.) 

Wr 6 2 Bell, Comm. § 774, (4th edit.) ; Id. p. 91-97, (5th edit.) 

6 8 Chitty ou Comm, and Manuf. 519 ; Faley on Agency, by Lloyd, 137-189; 
2 Liverm. on Agency, 70-72, (edit. 1818); Kiuloek v. Craig, 3 Term It. 119: 

‘Id. 783; 2 Kent, Comm. Lect. 41, p! 688, (4th edit.); Sweet c. Pym, 1 East, 
R. 4 ; Holland’s Assignees v. Humble’s Assignees, 1 Starkic, R. 1451; Ilorvey r. 
Liddard, 1 Starkie, It. 123; Montague on Lien, Pt. 1, eh. 1, pp. 6, 6 ; 2 Bell, 
Comm." § 774, (4th edit.); Id. p. 91-97, (5th edit.) See Anderson v. Clarke, 
2 Bing. R. 20 ; Bryan v. Nix, 4 Mees. & Welsh. 775, 792 ; Id. 791. 

7 Chase v. Westmoro, 5 M. & Selw. 180 ; Jarvis r. Rogers, 15 ^Mass. R. 389, 
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possession of the party for a particular purpose, inconsistent with * 
the notion of a lien, as, for example, to hold them, or their pro¬ 
ceeds, subject to the order of a third person, or to have them 
transported to another place, or to have them delivered to an¬ 
other person, no lien will attach t^reon. 1 So, if the money, 
for which the lien is asserted, is not due, but is payable at some 
future time, and in* the intermediate time the goods are to be 
redelivtered to the owner, no lien will attsyeh thereon; for, in 
such a case, the lien will be inconsistent with such intermediate 
redelivery. 2 So, no lien will arise, where there is an express 
agreement between the parties not to insist upon it; or, where 
it iff clear, from the whole transaction, that the party trusted ex¬ 
clusively to the personal credit of his* debtor, 3 or to another dis¬ 
tinct fund. 4 

895-397; Smith on Mine. Law, B. 4, oh. 2, § 2, p. 511-513, (3d edit. 1843.) 
Sec Pinnook v. lLutis, 3 Mies. is. Welsh. 532 ; Jackson v. Cummins, 5 Mecs. & 
Webb. 11. 330, 3 .1. 

1 Pale) on Agi m \, hj Lien <1, 140-142 ; 3 Chitty on Comm, and Manuf. 549, 
550; Walker e. Rir<.h„ 6 T. Hop 25s; Jarvis i>. Rogers, 13 Mass lw 389, 393, 
896 ; Wcjmouth o. Bovin, 1 Vos eJr. 41C ; Smith on Merc. Law, 837, 33X, (2d 
edit.); Id. p. 511-513, (3d edit. 1843); 2 Liverm. on Agency, 51-51, (edit. 
1818.) • 

S 3 Chitty on Comm, and Manuf 54b ; Craw shay v. lloinfray, 4 Barn. & Aid. 
50 ; Soaifo v. Morgan, 4 Moos \ Welsh 270, 2b t: Judson v. Etheridge, 1 Ciomp. 
& Mecs. 743 ; Chase o. ltesUnore, 5 M. A Selw. 180; Williams v. Littlefield, 12 
Wend. R 8G2, 370. 

3 See Pm nock v. Harrison, 3 Mecs. & Welsh. 582 ; Ante, § 342 ; Post, §§ 366, 
385. 

4 2 Liverm. on Agency, 53-55, (edit. Ibl8) ; 2 Kent, Comm. Leet. 41, pp. 638, 
639, (4th edit); Cowell r. bimpson, 16 Ves. 275 ; Bailey v. Adams, l£Wcnd. 
R. 201; Paley on Agency, by Llo)d, 147, 148; Gilman v. Brown, 1 Mason, K. 
191 ; Jackson v. Cummins, 5 Mees. & Welsh. R. 350, 351 ; Sanderson v. Bell, 

2 Cromp. 5c Mees. 304. In Mr. Metcalf’s* edition of Yelvcrton's Rep. 67 a, 
note (1), there is a full statement of the doctrines on this subject* See a! 

5 Edw 4, 2, pi. 20 ; 17 Edw. 4, 1; Davis v. Bowsher, 5 Term R. 491; Ja: 
v. Rogers, 15 Mass. 11. 389, 394-396. We are carefully to distinguish betwee 1 
cases oi this sort, where the lieu to he asserted is created hy mere operation of 
law, and is excluded hy the agreement of the parties, and another class of cases, 
where the right of set ofT is asserted in a suit; for, in the latter cases, the right 
of set-off (as, lor i xainple, in a case of bankruptcy,) would not be taken*away 
by any agreemi »t not to insist upon a lien, or set-off, for a balance of accounts, 
in regard Jo goods received 1 >j the party for sale, and actually sold utjder such 
an (agreement, for which the party is sued. The ground of this distinction seems 
to be, that the general right of set-eff, in a suit at law, being secured by statute, 
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§ 362 a. tt sometimes becomes a matter of very nice consid- 
' eration, whether a particular agreement amounts to an original 
waiver of, or dispensation from, the right of lien, which other¬ 
wise might by law attach itself to the particular transaction. 
Thus, it was forhierly thought that, where work was done, or 
services performed, underran express contract, for a specific stip-’ 
ulated sum, there all right of lien was by implication abandoned. 1 
But that doctrine has been since overturned; and the reasonable 
doctrine established, that the mere existence of a special agree¬ 
ment will not exclude the right of lien ; but the terms of it 
must be such as actually or necessarily are inconsistent with 
such right. 2 £ 

§ 363. This doctrine is entirely coincident with that of the 
Roman law, which, in cases of sales, gave a lien for the purchase- 
money on the thing sold, unless personal credit was given to the 
buyer. Quod vendidi , non nliter fit accipiuitis, qnam si avt pretium 
nobis solutum sit , aid satis eo nomine ftut'nn, vel ctiam fidem 
habuerimus emptori sine nllfysatisjactioni.' 

§ 361. Secondly. Let us now proceed to the second head 
of inquiry* what are the debts or claims to which liens prop¬ 
erly attach. In general, it may be stated, that they attach only 
to certain and liquidated demands ; and not to those which 
sound only in damages, and can be ascertained only through 
the intervention of a jury. 1 A special contract, may, indeed, 
exist, tv which a lien will be created in cases of this latter sort; 
as, for example, where there is an express contract to hold 
goods for an indemnity against future contingent claims, or 
damages. But the law will not imply a lien for such unliqui- 


cannot be taken away by implication from any such apt cement. MeGillivray ?>. 
Simpson, V. Carr. & Payne, It. 820; R. C. 9 Powl. & liyi, 85. Roe Cornforth v. 
Itbett, 2 M. & Sclw. 5JL0; Eland <>. Can, 1 East, It. 875 ; Major r. Nias, 1 Bing. 
JL 811. 

t i Brennan u. Cnrrint, Sayer, It. 221; Bull. Nisi Prius, 45 ; Smith on Merc. 
Law, B. 4, ch. 2, § 2, pp. 518, 514, (3d edit.. 1843.) 

2 Chase v. Westmorc, 5 Maule & Selw. 180 , Hutton v. Brig", 7 Taunt. R. 25; 
Smith on Merc. Law, B. 4, ch. 2, § 2, p. 512-514, (3d edit. 1843) ; Pejroux v. 
Howard, 7 Peters, R. 824. 

2 Dig. Lib. 18,4it. 1,1. 19; Owonson r. Morse, 7 Term R G4. 

4 3 Chitty on Oomm. and Manuf. 548, 549. 

5 3 Chitty on Comm, and Manuf. 548, 549; Drinkwater v. Goodwin, Cowp R. 
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dated and contingent demands; but the lien, if asserted, must 
be made out b^ clear proofs. It may be added, that, generally, 
the same rules are adopted, in respect to the nature of the 
claims and demands, /or which a lien may be asserted, as regu¬ 
late the rights of the parties, and allowances, in matters of ac¬ 
count ; that is to say, they must be legal or equitable claims or 
demands founded upon a just and moral consideration, and due 
to the party as a matter of right, and not as matter of mere 
favor. 1 

§ 365. In the next place, the debt or demand, for which the 
lien is asserted, must be due to the party, claiming it in his own 
rig# and not merely as the agent of a third person. 2 It must, 
also, be a debt or demand due from the very person for whose 
benefit the party is acting, and not from a third person, although 
the goods may be claimed through him. 3 So, the debt or de¬ 
mand, if claimed for a general balance of accounts, must be a 
balance, arising from transactions of a similar nature with that 
upon which the particular lien arj^s. As, for example, if the 
particular lien is for factorage, the general lien must also be for 
factorage transactions, and cannot be applied to transactions of 
a totally dissimilar nature, such as for rent, or for other debts 
due to the factor, before that relation existed between him and 
his principal. 4 Of course, these remarks apply only to cases, 
where there is no special agreement between the parties, varying 
the rule; for such an agreement will always constitute the true 
expositor of the rights of the parties. 

§ 366. Thirdly. How a hen may be waived or lost. In the 


1 Paley on Agency, by Lloyd,* 132-134, 137 ; Curtis v. Barclay, 5 Barn. & 
Cresbw. 141. 

2 Pale> on Agency, by Lloyd, 132; Houghton v. Mathews, 3 Bos. & Pull. 485 ; 

3 Chitty on Connn. and Manuf. 552, 553 ; Montagu on Lien, Pt. 1, eh. 1, pp. 8, 
10; E\ parte Shank, 1 Atk. 234. • 

3 Paley on Agency, by Lloyd, 132, 147, 148; Weymouth v. Boyer, 1 Ves. Jr. 
416 ^ Jackson » Claik, 1 Y. & Jerv. 216 ; Foster v. Hoyt, 2*7ohns. Cas. 8$ 7 ; 
Maanss v. Henderson, 1 East, 335. 

4 Houghton* ii. Mathews, 3 Bos. & Pull. 485; Smith on Merc. Law, 840, (2d 
edit); Id. pp 512, 513, (3d edit 1813) ; 2 Liverm. on Agency, 65-68; 2 Kent, 
Comm. Lect 41, p. 638, (4th edit.); Montagu on Lien, Pt 2, eh. 1, § 2, pp. 88, 
84; Paley on Agency, by Llo)d, 134-136 ; Walker v. Birch, 6 Term R. 258, 
pe^Lavrence, J.; Jarvis v. Rogers, 15 Mass. Ii. 889, 396. 
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first place, it may be waived by any act or agreement between 
the parties, by which it is surrendered, or it becomes inappli¬ 
cable. 1 As, for example, if, while the property is in the hands 
of the par|y, with a lien attached to it, he agrees to hold the 
property exclusively for, or as the property of, a third person, 
that will amount to an implied waiver of his lien. So, the same 
result will take place* if he expressly agrees that it shall no < 
longer be subject to the lien; or if he agrees to teke another 
security in lieu of the lien. 2 * 

§ 367. In the next place, the voluntary parting with the pos¬ 
session of the goods will amount to a waiver or surrender of a 
lien; for, as it is a right founded upon possession, it must ordi¬ 
narily cease when the possession ceases/ 5 6 In such cases, it mat¬ 
ters not, whether the party absolutely parts with the possession, 
rightfully or wrongfully; or whether it is with the absent of the 
owner; or whether it-is by his ovvn tortious conversion of the 
propejty, or by some other unauthorized act. Thus, if an agent 
should make a shipment of goods, consigned to the order of his 
principal, (it would be different, if it were to his own order,) 4 
it would destroy the lien of the agent on those goods equally, 
whether tfyc shipment were by the orders of the principal, ftr in 
violation of - his orders; for, in such a case, the transfer of the 
property would be complete and absolute. 5 But it might be dif- ’ 
fcrenl in a case, where the transfer was merely qualified, and not 
absol 'te ; for, if such transfer were rightful, then the lien would 
not be lost. But, if it were wrongful, then it would be lost. 

1 PiesOh v. Dickson, 1 Mason, Cir. 11. 9. 

8 Montagu on Lien, Pt. 8, eh. 1, p. 40-48 ; 2 Bell, Comm. § 776, (4tli edit.) , 
Id. pp. 06, 97, (3th edit.); 3 Chitty on Comm, and Manuf. 356, 657; Ante, 
§ 362. • 

3 Palcy on Agency, by Lloyd, 142, lit; 2 Kent, Comm. Lect. *11, p. G39, (4th 
edit.); Kruger v. Wilcox, cited 1 Burr. 491; 3 Chitty on Comm, and Manof. 

549, 550, 554, 555; Sweet v. Pym, 1 East, 11. 4; Daubigny v. Duval, 5 Term 
1L 604 ; Owenson v. Morse, 7 Term It. 61 ; Kruger v. Wilcox, Ambler, It. 254 ; 

2 Liverm. on Agency, 75-77, (edit. 1$18); 2 Bell, Comm. § 774, (4th edit.); Id. 

p. 91-97, (5th edit.); Id. pp. 116,117. 

* 4 Ante, § 861; Paley on Agency, by Lloyd, 144,145; 2 Liverm. on Agency, 

75, 76, (edit. 1818) ^ 3 Chitty on Comm, and Manuf. 555. 

6 Paley on Agency, by Lloyd, 142-144; 3 Chitty on Comm, and Manuf. 549, 

550, 554, 555; Sweet v. Pym, - 1 East, R. 4; Abbott on Shipp. Pt. 3, eh. J, § 7, 
p. 873, (edit. 1829.) 



428 


AGENCY. 


[OH. XIV. 

Thus, for example, an agent who has a lien on property, may* 
lawfully transfer and pledge the same to another person as a secu¬ 
rity, to the extent of the amount due to himself, and for which 
he has the lien, if he apprizes such person, at the tim^of the lien, 
that he is to hold the property solely for the lien and no more ; 
for that being a rightful exercise of his authority, it amounts to 
a mere appointment of the party to koqp possession as his ser¬ 
vant, and the lien is not thereby extinguished; for the possession 
still continues properly to be the possession of the agent. 1 On 
the other hand, if an agent should tortiously pledge the property 
of his principal generally for advances made to himself, by that 
very act his own lien upon the property would be gone, notwith¬ 
standing the possession of the pledgee might, in some sense, 
be treated as his own possession ; for the change of possession 
would be tortious, and be deemed a waiver, or extinguishment 
of his lien. 2 So, if a person having a lien on goods, should 
cause them to be taken in execution at his own suit, he ^vould 
lose his lien thereby, although he should become the purchaser 
of them at the execution sale, and they never were removed from 
his premises; for the sheriff took possession under the execution 
with his consent, and his possession, as purchaser, is p new and 
subsequent possession. 3 ♦ 

§ GG8. Such is the general rule as to possession. But there 
are certain cases, which constitute exceptions to the application 
of the rule, and in which, in favor of trade and the apparent in¬ 
tention of the parties, the lien is preserved, although the posses¬ 
sion of the property is parted with. Thus, for example, a factor 
who, by lawful authority, sells the goods of his principal, and 


A Paley on Agency, % Llojd, 144, 145, 217; 3 Chitty on Comm, and Manuf. 
551, 555; Montagu on Lien, B. 1, Pt. 4, eh. 4, p 74; MoCombie r. Davies, 

Z East, R. 7 ; Mann r. Shiftier, 2 East, R. 529 , Gainsford v. Dmllct, 13 Martin, 
R. 284 , 2 Kent, Comm. Lcct 41, p G39, (4th edit) ; 2 Lnerm. on Agency, 78, 
(edit 1818); Thompson i?. Fanner, 1 Mood & Malk. 48 ; Urquhart v. Mclver, 

4 Johns. R. 103, Jarvis v. Rogers, 15 MaA. R. 389, 408; Clemson v. Davidson, 

5 Binn. 392. 

2 Me Combi e t. Davies, 7 East, R. Y; Ante, § 78, 113, and notes lb.; Ship-* 
ley v. Kynper, l M & bclw. 481; Solly v. Rathbone, 2 M. & Selw. 298; Martini 
i). Coles, T M. & Selw 140; Boyston v. Coles, 6 M. & Selw. 14; Cockran v. 
Irhum, 2 M. & Selw. 301. 

2 Jacot ^ v. Latour, 5 Bing. R. 130. bee Campbell v. Proctor, 6 GreenL 12, 
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parts‘with tjjie possession under the sale, is not deemed to lose 
his lien thereby; but it attaches to the proceeds of the sale in the 
hands of the vendee, and also to the securities therefor in the 
hands of the factor, in lieu of the original property. 1 This ex¬ 
ception i» grounded upon the manifest inconvenience which 
would otherv&sc attend* all factorage transactions, for a factor 
would rarely sell, except for ready money, if thereby he should 
lose his lien ; and yet a sale on credit would be, or might be. in¬ 
comparably more beneficial for his principal. Hence, the law 
presumes, that the parties tacitly agree, that the securities and 
proceeds shall stand charged w ith the original lion ; and this 
tacit understanding is now universally m coincidence with the 
usage of trade. 2 Indeed, a factor is deemed, for many purposes, 
as the owner of the property, especially when he li.is demands 
upon it for advances and debt".' C\i»es of a similar nature may 
occur, where there is an express agreom* lit between the parties, 
that the lien 5jJro.ll not be lost by a transfer of ih* 1 possession ; for, 
in all such cases, the rule of low is, Conn nfw riiin t Ag' hi . 1 * 

§ 300. Another exception is, whore the possesion has not 
been voluntarily parted with, but h.is been taken fiom the party 
by fraud, or force, or mistake; for, in such a case, it would be 
agaiqpt the first principles of justice to allow the lien to be 
divested. 6 Another exception (as we have just seen} is, where 
the p .rty parts with the possession, sub nuxlo only, as upon a 
pledge of his own lien as security to a third person. 1 ’ And an- 
othei exception, of course, is of maritime liens, and other bpccial 
liens, already alluded to. 7 


1 Pale,, on Agency, In LIoul, 117; Diinkwatir c. Goodwin, Cowp. If, 251, 
Houghton v. Mathews, .‘i 15oi. 5c Pull. 169 ■ 3 Cluth on Comm and Manuf. 530, 
531, 555, 556 , Montagu on Lien, Pt. 1, cli. 1, p. 10 , 2 Bell, Comm. lj 77-1, (3), 
(4tli edit.) ; Id. p. 115-117, (5tli edit.) 

8 Ibid. 

3 Drinkwater r. Goodwin, Cowp. It. 251; Houghton v. Mathews, 3 Bos. & PjII. 
485. 

4 Paley on Agency, bj Lloyd, 117; 3 Chitty on Comm, and Manuf. 550, 556; 

Dodsley o. Varley, 12 Adolph. 5c Ellis, 632. 

6 3 Chitty on Comm, and Manuf. 556 , Montagu on Li»n, Ft. 1, (la. 1. p- 11 » 
Pierson v. Dunlop, Cowp. It. 571; Wall.ice v. Woodgate, Ryan 5. Mood. It. 103; 
S. C. 1 Carr. & Paj no, li. 573. 

® Ante, § 367. 

7 Ante, § 852. 
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§ 370. It may be added, tinder this head, that although A lien 
is lost by parting with the possession, yet it may revive and re¬ 
attach upon the property coming again into the possession of the 
party entitled to the lien, if it so comes as the property of the 
same ownqr against whom his right exists, and no new interme¬ 
diate equities have affected it. 1 This, at least, is trift, in regard to 
a general lien ; for, in such a case, it will at|ach upon fresh goods 
which have for the first time come to hand; and there is no rea¬ 
son why it should not equally attach to the old property coming 
back again. How far the same principle will apply to a specific 
or particular lien docs not seem # to be settled ; although the inti¬ 
mations in judicial opinions are against it. 2 

§ 371. Fourthly. In what manner a lien may be enforced and 
taken advantage of. In respect to the rights conferred upon a 
party by a lien, it may be stated that they are generally of a very 
limited nature. As a lien is, ordinarily, nothing more than a 
right of retainer of the property, the party entitled to the lien 
cannot ordinarily sell or dispose of the property, in order to sat¬ 
isfy his lien, unless with the consent of the owner, either express 
or implied, from the nature and objects of the very transaction. 
Thus, for example, if goods are consigned to a factor for sale, 
and he makes advances upon them, he is, of course, imapsted 
with a right to sell them, and may out of the proceeds satiny his 
lien, or use it by way of set-off. 3 Nay, in certain cases, where he 
has made advances as a factor, it would seem to be clear, that “he 
may sell to repay himself for those advances, without the assent 
of the owner, (invito domino ,) if the latter, after due notice of the 
intention to sell for the advances, does not repay him the amount. 4 


1 Paley on Agency, by Lloyd, 145, 146 ; 3 Chitty on Comm, and Mannf. 557, 
558; "Whitehead v. Vaughan, Cook’s Banking Laws, 579 ; Spring v. S. Carolina 
Ins. Co. 8 Wheat, li. 2G8, 285, 286 ; 2 Bell, Comm. p. 117, (5th edit.) 

a Hartley v. Hitchcock, 1'Starkie, R. 408; Jones v. Pearl, 1 Starkie, R. 556 ; 
Bosan.quet v. Dudman, 1 Starkie, R. 1; Montagu on Lien, Pt. 1, oh. 1, pp. 19» 
20; 2 Bell, Comm. § 774, (4), (4th edit.); Id. pp. 116, 117, (5th edit.) 

* 3 Chitty omComm. and Manuf. 551; Pothonier v. Dawson, Holt’s N. P. Rep. 
388; Zoit.r. Millaudon, 16 Martin, R. 471; Montagu on Lien, Pt. 1, ch. 3, pp. 23, 
24; $ Liverrn. on Agency, 103,104, (4dit. 1818) ; 2 Kent, Comm. Lout. 41, p. 642, 
(4th edit); 2 Bell, Comm. p. 117, (5th edit.) 

4 This point was expressly decided in the Supreme Court of Massachusetts, in 
the case of Parker v. Brancker, 22 Pick. R. 40. flu England it has beet) de- 
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But, except in a few and limited cases of this sort, the right* of 
the holder of the lien seems to be confined to the mere right of 
retainer, which may be used as a defence to any action for the 
recovery of the property, brought against him, or, as a’matter of 
title, or special property, to reclaim the properly by action, if he 
has been unlawfully dispossessed of it. 1 In many cases, how¬ 
ever, where the lien itself does not confer a right of sale, a Court 
of Equity will decree it, as a part of its own systen of lemcdial 
justice ; 2 and Courts of Admiralty are constantly in the habit of 
decreeing a sale, to satisfy maritime lien-., sueli a- bottomry bonds, 
seamen’s wages, repairs of foreigtl ships, salvage, and other claims 
of a kindred nature.' 5 

§ 372. But it seems, that even a lien or right of retainer is not, 
or may not be, deemed, under all circumstances, an unqualified 
right at least, as against the owner; for it has been .-aid, that, 
although an iigcrft has a lien upon the property of his principal 
for any advances or balance due him, jet he has not a light to 
retain more of the property, when demanded by the principal, 
than is suificient to secure and satisfy his lien; and, as to the 
residue, he is bound to obey the orders of ihe principal. 1 This is 


cided, tli.it tin* hid or hai'no right to sell tin? goods, contrail to the union of his 
principal, though the latter has neglected a ieijne-l to lepay the advaie es. Smart 
V. S.t . os, 5 Mann,, Giang fx Siott, It. <895.J ’see a No 3 Clotty on (.mum. and 
Mann'' In Pot bonier t\ Dawson, Iloh’s X. P Rep 3s t, Lord Chief Justice 
Gibbs said : “ Undoubtedly, as a general proposition, a riulit of lien giies no right 
to m 11 the goods. But when goods aro deposited, by way of security, to in dam¬ 
nify a pa* ty against a loan ot money, it is more than a pledge. The lender’s rights # 
are more extensive than such as accrue under an nidi nary lien in the way of 
trade. These goods were deposited to seeuie a loan. It may be infcncil, theio- 
fore, that the contract was this: 1 Jf I (the boriower) repay the money, you must 
redcliior the goods; but il'*I fail to repay i|,you may use the seeunty I hate left 
to repay'yourself.’ .1 think, therefore, the defendant had a light to sell." See 
Zoit t. Millaudon, 16 Martin, II 470 ; 3 Kent, Comm Loet. 41, 612, (4lh edit.) ; 
Rice t>. Austin, 17 Mass. II. 197. 

1 3 Chitty on Comm, and Manuf. 551; The Ship Packet, 3 Mason, 331; Greene 
v. Farmer, 1 Burr. 2 218 ; 2 Liveim. on Agency, 103,104, (edit, is 18) *, Paky on 
Agency, by Lloyd, 131; Scott i\ Franklin, 15 Fast, 428. 

2 2 Kent, Comm. Lect. 41, p. 612, (4th edit.) ; 2 Liveim. on Agency, 103,104, 
(edit. 1818); 1 Story on Eq. Jurisp. § 506; 2 Story on Ei .Invisp. §§ 1216,1217. 

3 Abbott on Shipp. Pt. 3, eh. 10, § 2, ami note to American edition, 1820; 
Id. Pt. 2, eh. 2, § 10-1?, and notes; Id. §$ 17, 27-29 ; Id. Pt. 4, eh. 1, j? 1. 

4 Jolly o. Blanehard, 1 Wash. Cir. R. 252, 255. 
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§ 376. And, first, in relation to factors. It is now inoontrover- 
tfoly established, as a matter of law, deri^d from lfjng unage, 
and admitted without proofs, that factors have a general lien 
upon every portion of the goods of their principal in their pos¬ 
session, ^nd upon the price of such as arc lawfully sold by them, 
and the securities given therefor, for the general. balance of the 
accounts between them and their principal, as well as for the 
charges and disbursements, arising upon those particular goods. 1 
The lien In ay also extend to all sums for Which a factor has be¬ 
come liable, as a surety or otherwise, for his principal, wherever 
the suretyship lias resulted from the nature of the agency, or it 
has been undertaken upon the footing of such a lien. 2 But it 
does not-extend to other independent debts, contracted before, 
and without reference to, the agency. 3 

§ 377. The general lien of a factor will attach, not only to’ 
goods which have actually come into the factor’s possession in 
the lifetime of the principal, but also to goods which, at the 
death of the principal, are .in transitu to the factor, and after¬ 
wards come to his hands, where he has advanced money,"or 
accepted bills on account of them, to the extent of such ad¬ 
vances or acceptances, and the incidental charges of the con¬ 
signment. 4 If goods come to the possession of the factor after 
a secret act of bankruptcy, committed by the principal, the 


1 Paley on Agency, by Lloyd, 128, 120, note 2 Kent, Comm. Loot. 41, p. 640, 
(4th edit.) ; 2 Liverm. on Agency, p. .‘18, (edit. 1818) ; 8 Chitty on Comm, and 
Manuf. 644-516; Smith on Merc. Law, 838, 339, (2d edit.) ; Id. B. 4, ch. 2, § 2, 
p. 515, (3d edit. 1843 ;) Kruger v. Wilcox, Ambler, R. 252 ; Hudson *>.„ Granger, 
5 Barn. & Aid. 22, 31, 32; Godin v. London Assur. Co. 1 W. Bl. 104; S. C. 

1 Burr. 489 ; Jarvis v. Rogers, 15 Mass. R. 389, 396 ; Peisch v. Dixon, 1 Mason, 
R. 10; Burrill v. Phillips, 1 Gallis. R. 360; 2 Bell, Comm. §§ 799,800, (4th edit.); 
J$. p. 114-118, (5th edit.) 

2 Li verm on Agency, 88-40, (edit. 1818); Drink water v. Goodwin, Cowp. R. 
251; Foxeroft v. Devonshire, 2 Burr. R. 931; Hammond v. Barclay, 2 East, R. 
227; Paley on Agencj, by Llojd, 129, 180. 

* Palej on Agency, by Llo)d, 104-136 ; Drinkwatcr v. Goodwin, Cowper, R. 
; 2 Liverm. on Agency, 65, 66, (edit. 1818) ; Houghton v. Mathews, 3 Jpos. 

3$ Pull. 485; Stevens v. llobins, 12 Mass. R. 182; Smith on Merc. Lavr, 339, 
$40; Olive v. Smithy 5 Taunt. 56 ; Ante, § 365. * / ‘Mi 

* Paley on Agency, by Lloyd, 140; Hammond v. Barclay, 2 Eadt, 

2 Liverifn. on Agency, 44,45, (edit. 1818); 2 Bell, Comm. §§ 800,801, (4th » 

Id. p. edit) 1 

* *' 
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factor will not be entitled to retain the goods against the as¬ 
signees, for advances or deoeptances, made after such act of 
bankruptcy, upon the faith of the consignment of the goods to 
him,' although such act was unknown to him at the time of the 
advances or acceptances; for the act of bankruptcy devests the 
property out of the bankrupt. 1 Whether the like effect would 
be produced, where the act of bankruptcy was committed after 
the advances or acceptances were made, and win)" the goods 
were in transitu to the factor, is a point, upon which doubts have 
been entertained; but the weight of judieiah opinions seems 
against the lien. 2 * 

§ 378. This general lien, given to factors, has been established, 
upon its manifest tendency to aid the interests of trade and 
commerce, and to promote confidence and a liberal spirit on the 
part of factors in respect to advances to their print ipaW It is 
deemed to exist in all cases, until the contrary presumption is 
clearly established. But, if such a presumption is clearly estab¬ 
lished, and, a fortiori , if an express agreement repelling it, is 
*prdved, then the lien of the factor fails, as every other lien does, 
when it contravenes the intention of the parties. 4 * 6 It was toi- 
merly thought, that this lien of a factor was dissolved by the 
death of the principal, and that it could not be asserted against 
the specialty creditors of the deceased/' But this doctrine has 
no jnJfc foundation in principle; and it lias long since been 
deen ed utterly unsupportable/ 

§ 379., Secondly. In relation to Insurance Brokers. This 
class of agents, also, have now, by general usage, a liei\ upon 

1 Copland v. Stein, 8 Term R. 109. 

2 Nichols v. Clent, 3 Price, R. 547. But see Fo\croft v. Devonshire. 2 Buir. 
931; Kinloek v. Craig, 3 Term R. 110, 7S3 , Lempriere v. Padey, 2 Term R. 
485; Hammond v. Barclay, 2 East, R. 227 , 2 Liverm. on Agency, 42-48 ; Id. 
69-74*; Id. 78, (edit. I8l8y ; Paley on Agency, by Lloyd, 121 123 ; Montagu on 
Lien, B. 1, Pt. 4, cli. 4, p. 79 ; Rice v. Austin, 17 Mass. R. 197 ; 2 Beil, Comm, 
f $00, (4th edit.) ; Id. p. 114-118, (5th edit.) 

' * Paley on Agency, by Lloyd, 128, 129. , 

4 Ante, § 362; 2 Liverm. on Agency, 51-54, (edit. 1818) Walker ». Birch, 
^ Term R. 258; Mabar v. Massias, 2 W. Black. R. 1072; Weymouth v. Boyer, 

f V*. Jr. 416.0 

6 Chapta&ri v. Darby, 2 Vern. R. 117 ; 2 Liverm. on Agency, 79, (edit. 1818.) 
*• Paley on Agency, by Lloyd, 128,129, note (m) ; h'ontagu on Lien, B. 1, 
Tt, 4, ct, 4, p. 77-80, See Lempriere v. Padey, 2 Term It. 485, 490, 191. 



policies of insurance in their hands,*»pw»ured for 

‘%sir principals, as also upon the moneys, received ^y tbUm upon 
such policies, not only for the amount of their commissions and 
the premiums for the particular policies, but alspTor the balance 
of their general insurance^ account with their employers,, 1 -But 
the lien does not extend to cover any balance due upon business, 
foreign to that of effecting policies of insurance, aeuthe usa^e 
does not extend to such a claim ; 2 * although, in many cases, it 
may be made available by way of set-off^ and, in cases'#f*lM|iflk- 
ruptey, by way Of mutual debt and mutual credit.® The jien, 
also,*for a general balance, extends to cases, where the insureUnce 
broker procures a policy for, and in the name of, another, who 
acts as agent for a third person, where the agency is unknown 
to the brokerj for, in such a case, the broker has a right to treat 
with the agent, as if he were the principal, and his rights are not 
controllable by such secret agency. 4 * But, where it is known to 
the broker, that the party acts for another, there his lien is*strictly 
confined to the commissions, and premium, and chargee on 


very policy. 6 * . - 

§ 380. Thirdly. In relation to Bankers. Bankers, in like man-,, 
ner, have a general lien upon all notes, bills, and other securities, 


1 2 Livcrm. on Agcnej, 79, 80, (edit. 1818); 3 Chitty on Comm, ancf Manuf. 
546 ; Paley on Agency, by Lloyd, 130; Castling o. Aubert, 2 East, R. 825^830, 
331; Mann v. Skiffner, 2 East, It 528, Hovil o. Pack, 7 East, R. 164; Cranston 
v. The Plnlad. Int>ur. Co. 5 limn. 5.38; Smith on Merc. Law, 339, 840, (2d edit.); 
Id. 31. 4, ch, 2, § 2, p. 51b, (3d edit. 1843) ; Spiing v. So. Car. Insurance Co. 
8 Wheat. R. 268, 285, Moody v. Webster, 3 Pick. R. 454 ; 2 Bell, Comm. $ 804, 

(4th edit);. Id. p. 114-118, (5th edit) 

a 2 Liyerm. on Agency, 80-87, (edit. 1818) ; Olive v. Smith, 5 Taunt R# 56; 
Paley on Agency, by Lloyd, 131-136, Id. 147; 2 Bell, Comm. § 804, (4th edit); 
Id. p. 120-123, (5th edit) ; Ante, § .365. 

8 Olive v. Smith, 5 Taunt. R. 56; 2 Li verm, on Agency, 80-87, (edit. 1818) ;» 
Parker ». Caiter, Cooke, Bank. Law, 567, (5th edit.) ; 2 Bell, Comm. §§ §07, 812, 
(4th edit.) , id p. 120-123, (5th edit); Ante, § 370. 

* 4 ^faverm. on Agency, 87-98, (edit. 1818); Mann v. Forrester, 4 Campb. B. 
60; Westwood v. Bell, 4 Campb. R. 349; Foster v. Hoyt, 2 Johns. 0*8. B27 { 
Ipauss v. Hcmlersodt 1 East, R. 335. * . ‘ 

6 Bud.; Snook v. Davidson, i Campb. R. 218; Mann v. Shiftier, 6 
698 { 8 Bell, Comm. § 804, (4th edit.); Id. p. 120-128, (5th edit); Surftfc * 
son, 16 Peters, R 1, 21, 22; Bank of the Metropolis ». The New England 
2,7 PeteTs, R. 174; S. C. 1 Howard, Sup. Ct. R. 284. * ^ , 
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deposited with thqm by their customers, for the balance due to 
them on .gen opal accotmt. 1 * Indeed, they may properly be consid¬ 
ered as holders for value of notes, and bills, and other securities, 
indorsed,in blank, and deposited with them, for all advances, and 
for all acceptances, past and future ms^de by them,, for a customer, 
which exceeds its cash balance. 8 And, under such circumstances, 
they may sue upon such securities, and recover thereon, at least 
to the amount of the balance due to them. 8 

^.381$ But here, as in other cases of lien, the right to retain 
for the general balance of accounts may be controlled by any 
special agreement, which shows, that it was not intended by the 
parties; as it may also be repelled by circumstances, showing, 
that the securities did not come into the hands of the banker, or 
were not held by him, in the ordinary course of business. 4 * * * Thus, 
for example, if securities have been deposited with a banker, as a 
pledge for a specific sum, and not ac a pledge generally, that will 
repel the inference, that they were intended to give a lien for the 
general account or balance between the parties. 3 So, a banker 
will not have a lien for his general balance of account on muni¬ 
ments, or securities, casually left at his banking house, after he 
has Refused to advance money on them as a security. 0 

§ 382. Fourthly. In regard to Common Carriers. They have 


1 Paley on Agency, by Lloyd, 181; IXu is r. Bowshcr, 5 Term It. 468; Bolton 
v. Puller, 1 Bos fc Pull. 546 ; Giles v. Pei kins, 9 Last, 11; Bolland v. Bygrave, 
1 Kjan & Mood. 271; Jourdaine'v. IWore, 1 Esp. It. 60 , Smith on Mercantile 
Law, 83“, 839, (2d edit.); Id. pp. 514, 515, (3d edit. 1M3); 2 Bell, Comm. § 803, 
(4th edit.); Id. p. 118-120,/5th edit.) 

8 Bosanquet v. Dudman,1 Starkic, R. 1; Scott v. Franklin, 15 East, It. 42b; 
Ex patte Bloxam, 8 Vos. 531; Ileywood v. Watson, 4 Bing. R. 496 ; Bramah r. 
Roberts, 1 Bing. New Cas. 469; Percival v. Frampton, 2 Cromp., Mees. & Rose. 
180;. Swift v. Tyson, 16 Peters, R. 1, 21, 22. 

3 Ibid ; Paley on Agency, by Lloyd, 131; Bolland v. Bygrave, bRyan & Mood. 
271. 

* Ante, § 862. 

* Paley on Agency, by Lloyd, 131; Vanderzee v. Willis, 3 Bro. Ch. R. 21; 
Snri& on Merc. Law, 838, 339, (2d edit.); Id. B. 4, ch. 2, § 2, pp. 514, 615, (3d 
edit. 1843); 2 Bell, Comm. § 808, (4th edit.); Id. p. 118-120, (5th edit.) * 

* iWey on Ageney, by Lloyd, 181; Lucas v. Dorrien, 7 Taunt R. 278; Mount- 
fort v. Sflbtt, 1 Turn. & Russ. 274; Smith on Merc. Law, 838, 389, (2d edit); 
Id. B, 4, oh. 2, § 2, pp. 514,515, (3d edit. 1848) ; 2 Bell, Comm. § 803, (4th* edit); 

Id. p. 118*120, {8th edit.) * 
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Mieh, not only for the freight and charges of carrying thft par* 

ifacular goods, but sometimes also for the g»nefs|l balance, of 
Accounts, dua to them. This general lien seems t^ lrav^'otigv 
nated in special agreements and notices but it hits now becagsft 
common. Still, however, it is so little favored, as a matter of 
public policy, that if disputed, it must be ftiown to exist in the 
particular case, either by a general usage, or by a 
ment, or by a particular mode of dealing between the 
§ 383. Fifthly. In regard to Attorneys at Law, and 
in Equity. They also have a general lien upon all t 
and documents of their clients in their possession, not 
all the costs and charges due to them in the particular cause, in 
which the papers and documents come to their possession, but 
also for the costs and charges due to them for other professional 
business and employment in other causes. This has long been 
the settled practice, and is now fully recognized as an existing 
general right. 1 2 * But the lien upon papers and documents is only 
commensurate with the right of the client, who delivers the papers 
and documents to the attorney, and is not valid against third 
persons, claiming by a distinct title. 8 Thus, for example, if a 
client,'who deposits deeds and‘title papers with an attorney, be 
only tenant for life, the lien will be good against him, Sut not 
against the remainder-man. 4 * The lien of an attorney or solicitor 
also extends, in England, to all moneys received, and judgments 
recovered, and costs taxed, for his client, subject only to any de¬ 
ductions, which the other party may have a right to, by way of 
cross-costs, or set-off. 6 * The practice in America is probably vari¬ 
able, being governed by local practice, or by statutory provisions. 



1 Rushforth v. Hadfield, 6 East, R. 519; S. C. 7 East, R. 224; Wright ft Sflell, 
tip Barn. & Aid. 350; Jarvis o. Rogers, 15 Mass. R. 889, 895, 896 ; 2 Bell, QWW- 
1 ft 781, 790; I«. p. 99-102, (5th edit.) 

2 JEx paite Nesbitt, 2 Suh. & Lefr. 279 ; Ex parte Stirling, 16 Tea 259 1 £* 

Pemberton, 18 Ves. 882; Stevenson v. Blakelock, 1 Maulo & 835; 

,lis v. Claridge, 4 Taunt. 807; Montagu on Lien, B. 1, Pt. 4, cb. 8, p. 5fM>? i 

ith on Merc. Law, 338, 889, (2d edit.) ; Id. B. 1, eh, 2, § 2, pp. Q>Ur t (®d 

It. 1843) ‘ 2 Bell, Comm. § 796, (4th edit,) ; Id. p. 111-114, (6th edSfc)‘^ 

8 Hollis v. Claridge, 4 Taunt. R. 807. * ; 

i Ex parte Nesbitt, 2 Schr. & Lefr. 279 ; Montagu on Lien, B. 1, 3?fc» 4$ A* 
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The lien afeo is strictly confined to papers and documents, which 
come into thegpossession of the attorney or solicitor in the course 
of* professional employment. 1 But, upon this clasf} of cases, it 
she ms unnecessary to dwell, as agencies of this sort are not with¬ 
in the intended scope of these Commentaries. 

§ 3$4. Sixthly. There are other cases in which a general lien 
has been admitted to exist in regard to particular classes of 
agents; such, for example, as packers, acting as f; etors, calico- 
pngtire/ fullers, dyers, and wharfingers. 3 But, in all cases of this 
606 $, the general lien arises, either from the usage of the particu¬ 
lar trade,' or from a special agreement of the parties, or from the 
peculiar habit of dealing between them. 3 Independently of the 
existence of one or other of these sources of right, the law con¬ 
fines the parties to the particular lien on the goods themselves, 
incurred or due on their sole account; and the burden of proof 
is on those who set up a general lien, to establish it by clear and 
determinate evidence. 4 

§ 385. We may close this pari of the subject, in relation to 
liens by agents, by remarking, tha^the mere fact, that an agent 
has a lien upon the property confided to him, either fnr his com¬ 
missions, advances, disbursements, or expenses, upon that prop¬ 
erty, &r for his general balance of account, does not limit the 
right of thd agent to that mere fund; but the principal is still 
liable to him personally, in a suit in personam, for the amount oi 
•the same claims. 6 For, by the geneial rule of law, an agent, in 
such eases, trusts both to the fund and to the person of his prin¬ 
cipal 6 [And a factor who makes advances on goods consigned 


\ Montagu on Lien, B. 1, Pt. 4, cli. 3, pp 61, 62, Stevenson v. Blakcloek, ] 
Mania & Selw. 585; 22 Pick. 210; 2 Met. 47b ; 4 Gra), 357. 

* Monjagu on.Lien, B. 1, Pt. 2, ch 1, § 2, p. 31-34; 3 Chittj on Comm. 
Manuf. 546 ; Paley on Agency, Llojd, 130,131; Smith on Mere. Law,, 
589, (24 edit.); Id. B. 4, ch. 2, § 2, pp. 514, 515, (3d edit, lb 13); 2,Bell, C« 

§ 798, (4th edit.); Id. p. 105-110, (5th edit.); Ante, § 34. m 

5 Ibid. 

* * Ibid.; flolderness v. Collin son, 7 Barn. & Ci^sw. 212; 2 Bell, Comm., 

(4fe fedit) ; Id. p. 105-110, (5th edit.) 
f Ante, §§ 842, 864, 866. 
feftoill v. Phillips, 1 Grfllis. E. 860; Peisch v. Dickeon, 1 Mason, R. 10; Coi 
*?. Cummings, 6 Cowen, R. 181; Beckwith v. Sibley, 11 Pick. R. 482; Ante 

see. 
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<4 him, riay maintain an action to recover* the money* adyan&d, 
even before the goods are sold, unless there is an agreement to 
the contrary. 1 } But this personal liability may'be waived by tm 
express agreement between the parties, or by a course of de&l^tg 
between them, which justifies the same conclusion. 8 ■The bom 
den of proof of such a waiver, however, will lie upon the pin* 
cipal, and* cannot be inferred from the mere relation pf principal 
and factor. 3 

§ 386. Let us, in the next place, consider what are the lights 
of sub-agents, in regard to their immediate employers, and also 
in regard to the superior or real principal. It may be generally 
stated, that where agents employ sub-agents in the business of 
the agency, the latter are clothed with precisely the same rights, 
and incur precisely the same obligations, and arc bound to the 
same duties, in regard to their immediate employers, as if they 
were the sole and real principals. This is the general rule. 4 But it 
is, of course, liable to exceptions ; for where by the usage of trade, 
or the agreement between the parties, sub-agents are ordinarily or 
necessarily employed to accomplish the ends of the agency, there, 
if the agency is avowed, and credit is exclusively given to the 
principal, the intermediate agent may be exempted from all Re¬ 
sponsibility to the sub-agent. 5 But, unless such exclusive credit 
is given, the intermediate agent will be liable to the sub-agent, 
although the superior or real principal may also be liable. 6 

§ 387. In regard to the superior, or real principal, the general 
rule of law is, that, if an agent employs a sub-agent, to do the 
whole, or any part of the business of his agency, without the 
knowledge or consent of the principal, express or implied, there, 
Inasmuch as no privity exists in such a case between the princi¬ 
pal and the sub-agent, the latter will not be entitled to claim 
from the principal any compensation for commissions, or ad¬ 
vances, or disbursements, in the course of his sub-agency. But 


* Upham o. Lefavour, 11 Met. 174. 

«* Ibid. • 

* TSurrill »• Phillips, 1 Gallia JR. 460 ; Pciscli v. Dickson, 1 Mason, & 10; Cor* 

Cummings 6 Cowen, 11*81; Beckwith v. Sibley, 11 Pick. R. 482; 

$ 842, #82,866 , *, 

4 Ante, §£ 217, 280; Ersk. Inst. B. 3, tit. 3, § 49. • 

« Ant®, $§ 1, fi, 201, 289. 

jJ.Aflte, £§ 14,14, 217. See Paley on Agency, by Lloyd, 49. 
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his Sole remedy therefor is against hiB immediate employer, and 
his sole responsibility is also to him. 1 But, where, by the usage 
of'or the express or implied agreement of the parties, a 
sub-agent is to be employed, there a privity is deemed to exis^ 
between the principal and the sub-agent, and ihe latter may, un¬ 
der such circumstances, well maintain his claim for such com¬ 
pensation, both against the principal and the immediate employer, 
unless exclusive credit is given to one of.thcm ; and if it ip, then 
his remedy is limited to ^iat party. 3 

§ 388. In the next place, in relation to the lien of sub-agents. 
We have seen, that, ordinarily, an agent ha» not a power to sub¬ 
stitute a sub-agent in his stead,ho as to bind the principal to the 
act of the latter, except where there is an express agreement, or 
usage of trade, which justifies it. 3 We have also seen, that, gen¬ 
erally, a sub-agent is only responsible to his immediate employer, 
and not to thp paramount principal; 1 although this, again, may 
be affected by the express agreement of the parties, or by the 
usage of trade, creating a direet privity between them.'* If, 
therefore, no privity exists between the principal and the sub¬ 
agent, no lien can be acquired by the latter against the former, 
unless so far as he may claim, by way of substitution, the lien 
•of his immediate employer, of which we shall presently speak. 
But, wherever such a privity does exist, the sub-agent will incur 
a dj-pet and immediate responsibility to the principal, and not 
merely to the agent who employe him. 0 He will also have 
a reciprocal personal claim against the principal, and will be 
clothed with a lien against him to the extent of the services per¬ 
formed, and the advances and disbursements properly made, by 
him, on account of the sub-agency. 7 

% 

1 Ante, §§ 18-15, 217; Palcj on Agencj, by Lloj <1, 4 J; 1 Lhciin. on Acenoy, 
64->66, (edit. 1818); Cull a. Backhouse, (iled 6 Taunt. 148 : Schnidling i?. Tom¬ 
linson, 6 Taunt. R. 147. 

* Ibid.' 

3 Ante, § 18-15; 1 Liverm. on Agencj, 54-66, (edit 1818.) 

4 Ante, §§ 18-15, 217; 1 Liverig. on Agency, 5^-60, (edit. 1818.) 

*%ate, §§ 217,289. . ’ *• 

6 Ante, §§ 201, 217. 

7 Patey on Agency, by Lloyd, 148, 149; Snook v. Davidson, 2 Catnpb. R. 
218; Lanyon v. Blanchard, 2 Cainpb. R. 597 ; Mann v. ShitTner, 2 East. R. 523, 
528( 2 Liverm. on Agency, 87-98, (edit. 1818); Lincoln r Battclle, 6 Wend. 

R. 
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§ 389. A sub-agent, who is employed by an agent to perform 
a particular act of agency, without the privity or consent of the 
principal, may also*aequire a lien upon the property thua^ com¬ 
ing into his possession, against the principal, for his commis* 
■sions, advances, disbursements, and liabilities thereon, if the 
principal adopt his acts, or seeks to avail himself of the property 
or proceeds, acquired in the usual course of such sub-agehey, 1 
For the principal will nqt be allowed to avail himself of the ben¬ 
efits of the transaction, without at the.gime time subjecting him¬ 
self to its burdens. 2 If he ratifies the acts of thfe sub-agent, he 
thereby clothes those acts with all the proper accompaniments 
of an original authority. 3 If lib docs not ratify them directly, 
still, if he seeks to avail himself of the acts of the sub-agent, so 
as to found derivative rights upon them, and not merely to avail 
himself of liis original rights in his own property, paramount of 
those acts and independent 6f their aid, he must take the acts 
with all the responsibilities, and charges, and incidents annexed 
to them, according to the well-known maxim, Qui sentit comrtio- 
dum senlire debet et onus . 4 But a sub-agent has no general lien 
upon the property of the principal, on account of any balance 
due to him from the immediate agent, who employs him, when 
he knows or has reason to believe, that the latter is acting for. 
another person at the time of his sub-agency. 5 At the same 


r 

1 Paley on .Agency, by Lloyd, 1*48, 149; Id. 49; Montagu on Lien, Pt 1, 
ch. 4, p. 72-74 ; Snook v. Davidson, 2 C'ampb. It. 218; Lanyon v. Blanchard, 
2 Cainpb R 597, 598 ; Westwood v. Bell, 4 Campb. It. 848, 358. 

* Ante„§ 242-244, 249. « 

3 Ibid. ^ 253, 258, 259, ante, (4.) See also Willinks «.* Hollingsworth, 
6 Wheat. It. 259; 1 Livorm. on Agency, 54-6C, (edit. 1818.) We should care¬ 
fully distinguish between cases of this sort, and cases where the principaf seeks 
only to avail himself of his original rights irvbis property, which has been Im¬ 
properly confided to, and sold b}, a sub-agent. The bringing of ft suit for the 
property, or for the proceeds, under such circumstances, will not*subject the 
principal to the charges and expenditures incurred thereon by the sab-agent, 
unless the form of the action establishes a ratification of the proceedings. See 
ante, § 259, ^tud note; 1 I.iverra. on Agency,^6-66, (edit. 1818) ; Sq^mftlhig 
Hofalinson, 6 r J ■umt.'B. 147. * * ‘ ' 

‘1% K. 99 , Brftnch, Maxims, 182, (edit. 1824); Solly v. Rathbone, £ M. & 
Selw. 298; Cockran v. Irlain, 2 M. & Selw. 301, note ; Ante, § 113, and to. 

8 Paley on Agency, by Lloyd, 147-149; Maanss v. Henderson, 1 East, B» 188; 
Mann v. Sjiilfher, 2 East, R. 529, 529, n.; Westwood v. Bell, 4 Camp. & 848 5 
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time, however, he will be at liberty to avail himself of his gen¬ 
eral lieti against the principal to the extent of the lien, particular 
or general, which the agent himself has at the same time against 
the principal, by way of substitution to the rights of the agent, if 
the acts of the latter, or his own, are not tortiofls. 1 In this re¬ 
spect, there seems to be an admitted difference between the case 
of a pledge, or other unauthorized act. by an agent or factor, 
which is treated as a tortious act, and the creation of a sub¬ 
agency, and the delivery of the property to the sub-agent, in 
order to effectuate the original purposes of the principal, accord¬ 
ing to the usual course of business. 2 In the latter ease,'the 
delivery of the property to the sub-agent is treated as a rightful 
pledge, sub modo , in his favor, to the extent of the lien of the 
original agent. 3 

§ 390. In many cases, however, a sub-agent, who acts with- 


Montaguon Lien, B. 1, Pt. 4, ch. 4, p. 74-76 ; 2 Liwrm on Agency, 87-98, 
(edit. 1818.) 

1 Palcy Qn Agency, bj Lloyd, 147-150; Mannas r. Ilondeison, 1 La-4, It 3ar*; 
Mann v. Sbiflher, 2 East, It. 523, 520 , MTonilnc i. Diu.-s, 7 La-4, 11 7 : Solly 
t>. Rathbone, 2 M. & Selw. 29b; Cookian v lil.un. 2 M. \ Selw. 3<>1, note; 
Scbraaling v. Tomlinson, 6 Taunt. R. 147 ; Molifagu on Liui, 1$. I, Pt. I, ch. 4, 
p. 74-76. In tho ease of Snook o. l)a\idson, 2 Camph. 11. 21b, it seems to lnne 
been bold by Lord Ellenborougli, that the sub-agent could not Jjold, by wa\ of 
substitution, the lien of liis immediate employer tor lus gem tal balanee against 
tbe prim i pal, but only his lien tor the premium on the pat titular policy. This 
doctrine may not, at'first sight, seem reconcilable,witfi tbe decision of the Court 
in Mann v. .Shiffncr, 2 East, R. 523, where a sub-agent ol a policy was held enti¬ 
tled to retain, to the extent ot the general balance of Ins immediate omplo\cr, 
against the principal The distinction between the eases seems to be, that, in 
tbe case in 2 East, R. 523, tbe employment of the sub-agent was in the usual 
course of business; whereas in the ea<-e in 2 Camp. 218, it was held, that th *ro 
was no privity between the principal and the sub-agent, lie not being employed 
in the usual course of business. But, as the piim ipal sought to lueover the pol¬ 
icy, so procured by the sub-agent, it seems chilli ult to perceive vvlij the aition 
did not amount to a ratification of the sub-agency; and then the sub-agent, as 
servant of bis immediate employer, would be entitled to retain for the general 
balance, unpn tbe principle decided in 2 East, R. 523. 

9 Ante, ^ 78,118,^5; Palcy on Agency, by Lloj d, 218 ; Id. 143 ; Solly v. 
Rathbone, 2 M. & Selw. 298; Coekran v. IiUtn, 301, note; Montagu on Lien, 
B. 1, Ft. 40, ch. 4, p. 73. • 

8 Paley on Agency, by Lloyd, 145, 147-155; M'Combic v. Davies, 7 East, R. 7; 
Ante, § 113, and note. r 
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iy knowledge, or reason to believe, tbtft jy ^jploy- 
lg him is acting as an agent for another, will jadphfe «■ right'¬ 
ll lien on the property, for his general balanced Thtls, for 
example, if a sub-agent, or broker, at the request of an agent, 
should effect a policy on a cargo, supposing it to be for Jshe 
agent himself, but, in fact, it should be for a third person, for 
whom the agent has purchased the cargo, and afterwards, and 
while the policy is in the broker’s hands, he should make ad* 
vances to the agent, before any notice of the real state of the 
title to the property, lie will be entitled to a lien on the policy, 
and on the money received on it, to the extent of the money so 
advanced; and also (as it should seem) for his general balance 
of account against the agent. 1 For the broker may well be 


1 Mann v. Forrester, 4 Camp. R. GO *, Westwood v. Bell, 4 Camp. R. 848, 858 ; 
Smith on Mere. Law, 340, (2d edit.) ; Id. pp. 515, 516, (8d edit. 1848;) Paleyon 
Agenej, by Lloyd, 148, 140 ; 2 Lhenn. on Agency, 87-92 ; Montagu on Lien, 
B. L l J t. 4, eh. 1, pp. 75, 76 ; Westwood v. Bell, 4 Camp. R. 849# 853,, In this 
last ease, Lord Chief Justice Gibbs said : “ 3 hold, that, if a policy of insurance 
is effected by a broker, in ignorance that it does not belong to the persons by 
whom lie is employed, he has a lien upon it lor the amount of the balance which 
they owe him. In this case, Claikson has misconducted himself, and is liable for 
not disclosing that he was a mere* agent in the transaction; but the defendants, 
who had everj i eason to believe that he was the principal, are entitled to hold 
the policy. If .goods are sold by a factor in his own name, the purchaser has a 
right to set off a debt due from him, in an action By the principal for thf* price 
of. the goods. The factor ipaj be liable to his employer for holding himself out 
as the principal; but that is not to prejudice the purchaser, who bona fide dealt 
with him as the owner of the goods, and gave him credit in that capacity. The 
Hen of the policy-broker rests on the same foundation. The only question is, 
whether he knew, or had reason to believe, that the person, hj^whom he was 
emplo} ed, was only an agent; and the party who seeks to deprive him of his 
K*n must make out the aflirmative. The employer is to be taken to be the prin¬ 
cipal till the contrary is proved. If the plaintiffs assent to the employment of 
Clarkson is denied, then he can have no right to the policy, and there is no 
privity between the parties. The argument about pledging the policy is fftUa- 
%ious. This never was a policy of the plaintiff’s, which he held unincumbered, 
an4 handed o\ cr to his agent. In its very origin and creation it was burdened 
^jth the liey. It never has been the plaintiff’s for an instant, but sqj£e$t to the 
m which is now claimed. The rights of the parties doflbt stand on the,®®* 5 
if Glarksorf ^had said he had authority to pledge the policyV bpi, as if 
he LaSSaid, '« The* goeAsto be insured are mine, the policy is tqt JBW benefit 
alone, and I agrees that# when it is effected, it shall remain in your-hattt* till the 
vrh^eof tije. balance I owe you'is satisfied; and on the strength,* yoti will ami* 
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supposed to ,1*$F0: made the advances, or delayed 'his demands, 
relying ohi%e credit of the policy, which is allowed to remain 
in bis handsd- So, if a factor should sell goods of his principal 
m his own name, without any notice on the part of the pur¬ 
chaser, that the goods are not his own, the purchaser will be 
entitled to set off a debt, due to him from the factor, against the 
price of the*goods. 2 The ground of this doctrine undoubtedly 
is, that, where any person holds himself out as a pilncipal, with 
the consent of the owner, third persons, who deal with him 
bond fide , are entitled to all the rights which they .would have 
if he were the real principal. 3 And so, if a party assumes to act 
as principal, being only an agent, the real principal shall not be 
permitted to avail himself of the benefit of the transaction, with-, 
out subjecting himself to the burdens widen would attach to the 
transaction, if the ostensible party were the real party in interest. 4 

tinuc to trust me.’ If that had passed, can T say, t'> it tin* defendant*, arc to be 
stripped of their rights on account of a fact of whi< h Hu* lnd no knowledge, 
and that they are to deliver up to a stranger the policy winch the) li.ru* erteeted 
under a contract, that they should hold it as a seem it) for tlu* balame du« to 
them from their cinplo) er V Nor do the t «»>*■■. < ited on the part of the plaiutiff 
at all contradict the doctrine 1 am la)mg down. In Snook t>. I)a\id.on. the 
person who employed the defendants to elicit the policy, -lid that it tv as for a 
correspondent in the country. In Lan)ou v. Blanehaid, likewise, the defendant 
must be taken to have had notice that the person who employed him was not the 
print pal. The representation made b\ Crowgv, that he had authoiity to in¬ 
dorse the bill of lading, was abumlantl) suflu lent to -how that lu* was only an 
agent; and I entirely subscribe to what Lord Ellenborough is them supposed to 
*have laid down respecting the risk which the defendant run in giving faith to 
that rep esentation. The subsequent ease of Mann ‘v. Fori ester, is quite de¬ 
cisive. The doctrine stands upon authoiity as well as upon principle. I should 
have had no difficulty in determining the question, were it entirely new; and 
I find myself strongly fortified by the opinions of other judges.” See aLo 
George v. Claggett, 2 Esp. R. 557; S. C. 7 Term R. 35!); Rabone r. Williams, 
7 Tern R. 361, n.Paley ou Agency, by Lloyd, 325-327, 829, 330; Baring v. 
Corrie, 2‘Bara. & Aid. 137. 

i Ibid. 

8 Paley on Agency, by Lloyd, 825; Coppin v. Walker, 7 Taunt. R. 239; 
Lime Rock Bank u. Plimpton, 17 Pick. R. 159; 2 Smith’s Leading Cases, 77 and 
notes, (2d edit.) ; sec Young v. White, 7 Ileavan, R. 506. . " * 

8 Ibid. 

* 

' 4 Paley on Agency, 172-175; Ilovil t». Pack, 7 East, tt. 164,166 ; 2 LiVerm. 
on Agency, 8f-98, (edit 1818); Fergusson v. Carripgton, 9 Barn. & Cresew. 
69; Ante, § 889. See Hurlburt v. Pacific Ins. Co. 4 Sumnet, R. 475 ; Ante, 
§ 889. . ‘ 
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CHAPTER XV. 

RIGHTS OF AGENTS IN REGARD TO THIRD PERSONS. 

§ 391. Having considered the rights of agents in regard to 
their principals, we may next proceed to the consideration of 
their riglds in regard to third persons, which will also include 
a review of the duties and obligations of the latter to the 
former. We have already had occasion to remark, that, in gen¬ 
eral, agents, acting ^penly and notoriously as such, do not, by 
their acts or contiaet*-, made or done in the name of their prin¬ 
cipals, incur any personal responsibility whatever; but they are 
Ideated not so mu<h as puties thereto, as they are as mstru- 
. ments, Ihrongh whom the acts or contracts of their principals are 
effect! d. 1 Hence it is, that, ordinanly, an agent, contracting m 
the name of lus pnnupal, and not m his own name, is not enti¬ 
tled to sue, 1101 can he be sued, on such contracts. 2 Thus* an agent 
selling the goods ol his principal m Ins name, and as Ins agent, 
cannot ordinarily sue on the contract, as (or goods sold and 
deliveied. This is cleaijy lllustiated m the common case of a 
sale made by a clerk or shopman in a shop, who has no right 
whatsoever to sue on the contract: but the right belongs exelu* 
sivtly to his supeuoi or employer. So, if a purchase is made by 
a clerk or shopman, for and in the name of his principal, the • 
* latter only is liable on the contract; for the natmal, if not the 
necessary, implu ation, in such cases, is, that credit Is exclusively 
given to the pnnupal, and that the clerk or shopmah acts as a 
mere naked agent for him in making the bargain. 8 We have 
seen, that the Roman law originally proceeded upon an opposite 
principle, holding the agent, in such eases, personally and exclu¬ 
sively liable, until the Prietor introduced an equitable remedy 
against the piincipal. 4 

1 Auto ^ loO, 101, 261-263. 

Settle, § 102, note, §§ 160, 161, 169, 170, 261-263; Gunn v. Cantinej 
10jofes.ll 387; 2 Liycrm on Agent y, 215, 216, (edit. 1818). 

* Ante, §§ 160, 161, 881-263, 2o% 270. 

4 Ante, & 163, 261, 262, 269, 271. 

** 
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§ 392. But there are exceptions to, or rather modifications 
of, the doctrine in both respects. We have already had occa¬ 
sion to state, that, where agents contract in their own name, 
although notoriously for their principals, they are deemed to be 
parties -to the contract, and are liable thereon : and that such 
liability may exist, notwithstanding the principal is also liable 
on the same contract . 1 * But the exceptions, or modifications of 
the doctrine, which now require our more immediate attention, 
respect the cases, where the agent acquires lights against third 
persons, notwithstanding he acts merely as agent. This sub¬ 
ject naturally divides itself into two branches : find, tin* eases 
in which agents acquire rights, founded upon contracts made by 
them in that character, against third persons ; and secondly, the 
cases, in which they acquire rights against such persons, founded 
upon the torts of the latter to them in the course of their 
agency. 

§ 393. And, first, in relation to the rigtr of agents against 
third persons, founded upon contracts made by thorn, These 
rights, being in derogation of the general doctrine already stated, 
apply only to special and particular eases. They are ah resolva¬ 
ble into the following classes: First, w here the contract is made 
in writing expressly with the agent, and impoits to be a contract 
personally with him, although he may be known to act as an 
agei t.- Secondly, where the agent is the only known or osten¬ 
sible principal, and, therefore, is, in contemplation of lqjv, the 
real contracting party. 3 Thirdly, where by the usage of trade, 
or the general course of business, the agent is authorized to act 
as the owner, or as u principal contracting party, although his 
character ad agent is known. 4 Fourthly, \\ here the agent has 

1 Ante, § 154-159, 181, 266-270, 275; Ventz v. Stanton, 10 Wo ml. 11. 271 \ 
Bcobee v. Robert, 12 Wend. 11. 415 ; Iliggm*» v. Senioi, 8 Meot>. \ \\ elsb. 480 ; 
Ante, § 270, note. 

8 See ante, §§ 266, 269, 275, 278 ; 3 Chitty on Connn. and Manuf. 210, 211; 
Clay v. Southern, 7 Exeh. It. 717 ; Bun oil r. Joins, 3 liarn. &. Aid. 47 ; I\<M,n 
v. Conington, 1 Barn. & Ciessw. 160; Tost, § .394-396 ; 1 Livctm. on Agi ikv, 
215-221, (edit. 1818) ; Bantill i. Leigh, 8 T. Rep. 571. See Hudson r. Ciran¬ 
ger, 5 Bain. &.Ald. 27,82,33 ; Fishei v. Ellis, 3 Pick. It. 322; Faufiold o. Adams, 
16 Pick. 381; Ante, §§ 260, 260 a, 269, 270 ; 2 limit, Comm. Leet. 41, pp. 631, 
632, (4tl> edit) But see Garland c. Reynolds, 2 Apploto i, R. 45. 

3 See ante, 102, note, 160, 161, 266-270, 293 ; Post, § 396. 

4 See ante, § 268-270, 278; Post, 397. 
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made a contract, in the subject-matter of which fie has a special 
"interest or property, whether he professed at the time to be act¬ 
ing for himself, or not. 1 In all these cases, the agent acquires 
personal rights, and may maintain an action upon the contract, 
in his own name, without any distinction, whether his principal 
is, or is not, entitled also to similar rights and remedies on the 
same contract. 2 3 

394. The first class may be illustrated by the common instance 
of a promissory note, given to an agent as such, for the benefit 
of his principal, where the promise is, to pay the money to the 
agent eo nomine , in which case he may sue on the note '*n his 
own name. 8 So, a promissory note, promising to pay A and B, 

“ trustees of-(naming the corporation,) may be sued by A 

and B, as proper parties thereto. 4 5 So, a promissory note, made 
payable, or indorsed to A, “ cashier,” or order, may be sued by 
him personally, he being the cashier of a bank/' So, a promis¬ 
sory note, payable to A, “ commissioner and agent for the*inhab- 
itants of the county of B,” may be sued by A, as a proper party. 6 
So, if a promissory note should contain a promise by the 
maker to pay to A, lor the use or the benefit of B, a certain sum 
of money, A, and not B, would be the proper person to main¬ 
tain an action on the note. 7 So, a promise to pay A, “ guardian 
of B,” may be sued by A, and cannot be sued by B. 8 So, a 
note to A and B, trustees of the corporation of B, might be sued 
by A#nd B, and not by the coiporation. 9 So, wheie a bond is 

1 Smith on Merc Law, p 138, (3d edit 1843) Sec Dunlap v. Lambert, 
6 Claik & Finnell 600, 626, 627 , Bi)an v. Wilson, 27 Ala R. 213, Post, §§ 394, 
397, 407,408, 424. 

• See ante, ^ 160, 162, 268-270, 272-271, 278. 

3 Commercial Bank v Frem h, 21 Pick 486 , Fairfield v. Adams, 16 Pick. R. 
381; Flain r v Ellis, 3 Pick 322 , Ante, $§ 260, 260 a, 269, 270. But see In¬ 
habitants of Gat land v. Reynolds, 2 Applet R 45, and other cases cited m note 
to ante, § 269 Bmney e Plumlej, 5 Veimout R. 500. 

4 Bmney v Plumley, 5 Veimont R 500 

5 Mcileniy i Ridgcly, 2 bcainin R 111.309; Porter v. Nckervis, 4 Rand. 
Virg R 3aC Johnson v Cathn, 27 Veim 89, Post, § 395. 

0 McConnell e. Thomas, 2 Scamm Ill R. 818. But seo ante, § 262, note; and 
posfc,#jM5. 

7 Suffum v. Chadwick, 8 Mass R 103, Doe v. Thompson, 2 Foster, 217. 

• Wkeelock v Wheeloek, 5 Veim. R. 433. 

• Binney v. Pfumlej, 5 Verm 500. 

„ t 
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given to A,* for the use of himself and B, it will be treated as a 
bond given to A, and he is solely entitled to sue thereon, as 
obligee; and B can neither sue thereon, nor release it at law. 1 
So, where an acceptance is, to pay an agent the amount of a 
bill of exchange, he may, although lie is a known agent, sue 
thereon in his oWn name. 2 So, if an agent is the shipper of 
goods, and by the bill of lading they are deliverable to him or 
his assigns, he paying freight, he may sue thereon, although he 
is a known agent; for the bill of lading amounts to a direct con¬ 
tract with him. 3 [So, the person named as shipper in a bill of 
lading, may sue the carrier for injury to the good's, although he 
has neither a general or special property therein.] 4 So, if a sale 
note purport to be made by A, on account of B, and the pur¬ 
chaser is to pay A, by a bill payable at a future day, it seems, 
that A may sue on the contract, especially if he has a beneficial 
interest in it/’ So, if a negotiable note ib indorsed in blank, and 
sent by the owner to his agent for collection, the agent may sue 
‘thereon in his own name, as indorsee. 0 So, where a policy of 


1 OlHey d. Warde, 1 Lev. 235. bee also the Repoilei’s note to Tiggott v. 
Thompson, 3 Bos. & Bull. 149 (a). 

~ Van Staphorst v. lVart e, 1 Mass It 2oS. 

3 See Joseph v. Knox, 3 Camp 11.320, 1 Liveim on \gene\, 216,217, (edit. 
ISli) Griffith v. Ingledew, fa Serg &>. Rawlc, 129 But see Abbott on Shipp. 
Pt. a, th. 2, p 216, (Amor edit. 1829) , Id l’l. 3, di 7, § i, p 2K5-287, and 
nou- to Amor. edit. 1829. See baigent r. Morii'j, 3 Bain \ Aid. 277 , Ante, 

263 264. 

4 [Bianchard v. Page, 8 Gray, 281, where the subject is \erj fully examined 
by Shaw, C. J.j 

5 Atkyns v. Amber. 2 Esp. R. 493; 2 Liverm. on Agencj, 217-219, (edit. 
1818.'. 


6 Solomons v. Bank of England, 13 East, R. 135, n ; Clarke v Pigot, 12 Mod. 
R. 195; Adams v. Oakes, 6 Carr & Pujne, 70, JDe la Chaumotte «. Bank of 
England, 9 Bard". & Cressw. 208; Little v. Obrien, 9 Mass. R. 123; Brigham v. 
Marean, 7 Pick. R. 40; Banks v. Eastin, 15 Martin, R. 291 ; Ante, §§ 227, 228; 
1 Bell, Comm. § 412, ^>. 392, (4th edit.) ; Id. p. 493, 494, (5th edit.) ; United 
States ». Dugan, 3 Wheat. R. 172, 180; Guernsey v. Burns, 25 Wend. 411; Mc¬ 
Connell v. Thomas, 2 Scamm. Ill. R. 313; Story on Bills of Exchange, § 221; 
contra, Thatcher v. Winslow, 5 Mason, R. 58 ; Sherwcod t>. Roys, 14 1’iok. R. 
172. The latter was*a note pa} able to bearer, and held by the agent to collect; 

ut no transfer of the property was intended. There were some peculiarities in 
this case, as well as in that of Thatcher v. Winslow, which distinguish them from 
, 38 * 
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f|attmftcb is procured to be underwritten by ap agent-in Ms own 
the benefit of a particular person, or for whom it may 
concern, the agent may sue thereon, in .his own name, for any 
loss occurring under the policy; for he is treated as a'direct 
party to the cbntract, and the underwriter undertakes to pay the 
loss to him . 1 And yet, in such a case, there is no doubt that the 
principal may sue in his own name, on the same policy . 2 So, 
in the case of a bill of lading, signed by the master, he may 
sue for the freight and primage . 3 So, upon a charter-party, exe¬ 
cuted* by the master in his own name, 911 behalfn©f the owner, he 
may sue for any breach of the covenants contained therein on 
the part of the charterer . 4 Indeed, for many purposes, as we 
have already seen, masters of ships are treated as possessing the 
powers and rights of owners . 6 The same principle applies gen¬ 
erally to cases, where contracts are made by agents with third 


tlie other cascs, and may, pciliaps, reconcile them with the general doctrine^ 
stated in the tevt. 

1 Ante, §§ 100, 111, 160, 161, 272, 273 ; Po9t, § 498 ; Paley on Agency, by 
Lloyd, 361, 362 ; 2 Story on Equity Jurisp. § 460 ; Usparicha w. Noble, 18 East, 
R. 332; Sargent v. Morris, 3 llarn. & Aid. 277, 280. 

8 Ibid. We have ahea<l) r seen, that tins doctrine is not peculiar to the Eng¬ 
lish law; but that it is leiogni/ed 1 ^ the jurisprudence of continental Europe. 
See ante, §§ 109, 111, 272, 273 ; 1 Emengon, Assur. eh. 5, § 3, pp. 137, 138 ; Id. 
§4, p. 139-141; Potluer, Traite d’Assur. n. 96 ; 2 Yalin, Comm. Liv. 3, tit. 6, 
art. 3, pp. 132, 138. In Sargent v. Morris, 8 Barn. & Aid. 277, 280, Mr. Justice 
Barley said: “ Now, I take the rule to be this, — if an agent acts for me, and on 
my behalf, but in his own name, then, inasmuch as he is the person with whom, 
the contract is made, it is no answer to an action in his nam'e to say, that he is 
merely an agent, unless you can also show that be is prohibited from carrying on 
that action by the person on whose behalf the contract was made. In such cases, 
however, you may bring your action, either in the name of the party by whom 
the contract was made, or of the party for whom the contract was made. In 
polioies of insurance, it is a common practice to bring your action, either in the 
name of the agent or principal ” Where the policy of insurance is under*seal, 
there, upon principles already suggested, the action must be brought exclusively 
is the name of the agent. Paley on Agency, by Lloyd, 862; 3 Chitty on Comm. 
And Manuf. 211; Ante, §§ 155, 160-162; Id. 272-278 ; Shack v. Anthony, 1 M. 
fl^Selw* 5?3. 

*• * Abbott on Shipp. Pt 3, ch. 7, § 4, p. 282-288, (Amer. edit 1829) ; Id. Ft. 3, 
’dk 8, 111, P- 246-249, .• * 

t * Abbott on Shipp. Pt. 3, ch. 1 § 2, (Amer. edit 1829) ; Ante, §§ 118 *, 158, 
1, 2T5/276, ,204; 8 Chitty on Comm, and Manuf. 210, 211: Post, §§ 

1 * 

t * Ante ,$6 fie, ieo a, iei, 294,298,299. 
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persons, under the seal of both parties, and the contracts are in 

their own proper names; for, in such cases, the principal cannot 
be treated as a party in form, or entitled to avail himself of the 
contract ex directo, however he may be indirectly bound by, or 
entitled to avail himself of it. 1 

§ 395. In all the foregoing cases, it fs apparent, that the agent 
is-the direct party, with whom the contract is made; and, there¬ 
fore, no difficulty can arise as to his title to sue. 2 * 15ut it is some¬ 
times a matter of difficulty, upon the face of a writing, to ascer¬ 
tain who is the«proper party contracted with, whether he be the 
principal, or the agent. In such cases, resort must be had to the 
whole instrument, in order to ascertain who that party is; and, 
when the proper interpretation is fixed, the law will act accord¬ 
ingly upon it. Some cases may be useful to illustrate the diffi¬ 
culty as well as to show tile manner in which it has been over¬ 
come. Thus, for example, where A, in writing, agreed to pay the 
rent of certain tolls, which lie had hired for three years of certain 
commissioners for drainage, “ to the treasurer of the commission¬ 
ers,” it was held, that no action was maintainable by the treas¬ 
urer in his own name for the rent, but that it was a promise to 
the commissioners to pay the rent to the person whom they should, 
from time to time, appoint to receive it.* So, where certain per¬ 
sons signed a subscription paper, to take certain shares in a turn¬ 
pike corporation, set against their names, and to pay on demand 
to A. B. or order, all assessments, made by the corporation for 
the purposes of the road; it was held, that A. B. (who was agent 
of the corporation) could not recover upon the promise in his* 
own name; but that the suit must be brought in the name 
of the corporation, upon the ground, that, there being no con¬ 
sideration between the agent and the subscribers, he could not 
support an action. 4 So, where an attorney gave a receipt 


1 Ante, §§ 155, 160, 160 a, 1G1,1G‘2, 272, 278, 275-278 ; Hopkins t>. Mehaffey, 
11 Serg. & Rawle, 129; Ante, § 278, note (1) ; 3 Clutty on Comm, and Manuf.' 
211; Hanford v. McNair, 9 Wend. It. 51; Blood v. Goodrich, 9 Wend. K. 6$; 
Spencer v. Field, 10 Wend. It. 87; Potts v. Rider, 3 Hamm. Ohio R. 71. 

* See Hudson v. Granger, 5 Barn. & Aid. 27, 32, 33. 

8 Piggott o. Thompson, 3 Boa. & Pull. 147, 150; 2 Liverm. on Agency, 216, 
216; (edit 1818.) 

4 Gilmore v. Pope, 5 Mass, It. 491; Ante, § 274. It is somewhat difficult to 
Reconcile this case with other admitted doctrines. If there be a consideration for ^ 



460 , AGENCY. * [CBb 2tJ. 

4 f 

by which he acknowledged, that he had received of A. B. an 
agreement between C. & D. “ assigned to S. S., to collect the 


a promise, it does not seem material, from whom it comes. [See Colburn v. Phil¬ 
lips, 13 Gray, 66.] See on this point Piggott v. Thompson, 8 Bos. & Pull. 147, 
and the note (a), of the Reporters, p. 149. Lord Alvanley, in the case of Pig- 
gott v. Thompson, said: “ It is not necessary to discuss, whether, if A let land to 
B, in consideration of which the latter promisee, to pay the rent to C, his execu¬ 
tors and administrators, (’may maintain an action on this promise.” The Re¬ 
porters, in their note, say : “ This very point arose in Lowther v. Kelly, 8 Mod. 
115, where the plaintiff's attorney had made a lease by indenture to the defend¬ 
ant in his own name, rendering rent to the plaintiff, whom the defendant cove¬ 
nanted to pay. But the case appears to have been adjourned, after argument, 
without any decision. It is said b) Levinz, J., in Gilby v. Copley, 3 Lev. 139, 
that, when a deed is made inlet partes, a stranger shall not take advantage of a 
covenant made for his benefit. But, where it is not made inter partes, he may, 
whether the deed be indented or not. For this he cites Cooker v. Child, lid. 24 < 
and 25, Car. 2, B. R., which was an action on a charter-party indented irf these 
terms: ‘ This indented charter-party witnesseth, that Bindley, master and part 
owner of the ship, with the consent of Cooker, the other part owner, hath let 
the ship to Child, on such a vojage and Child covenanted with Bindley, ncc- 
non with Cooker, to p«n £300 , and it was held, that Cooker might maintain the 
action. Lord Holt also, in Salter v. Kingley, Carth. 77, held, that one party to 
a deed could not covenant with another, who was no part}', but a mere stranger 
to it. So, where a bill was sealed in this manner: 4 Received of A £40 to the 
use of B and C, equally to he divided, to be repaid at such a time to the use of 
B and C,’ it was resolved, that B and C might each sue for £20. Sliaw v. Sher¬ 
wood, Cro. Khz. 729, aflirmed in error, Yelv. 23. But, wlicTe a bond was made 
to A for the benefit of B, it was adjudged the latter could neither sue upon it, 
nor release it, he not being a party to the bond. Oilley v. Ward, 1 Lev. 235. 
Vide etiam 2 Inst. 673. With respect to the right of a third person to sue upon 
a parol promise made to another for his benefit, there is great contradiction among 
the older cases, all which are collected 1 Vin. Abridg. fol. 333-887, Actions of 
Assumpsit, Z. But, in Dutton v. Poole, Mich. 29, Car. 2, B. R. 2 Lev. 210 ; S. C. 
1 Vent 318; S. C. Sir T. Rajm. 302; and S. C. Sir T. Jones, 102,‘the point 
seems to have been very fully considered and very solemnly decided. There, 
the father of the plaintiff’s wife, being seised of a wood, which he intend^ to 
sell to raise fortunes for younger children, the defendant being his heir, in con¬ 
sideration that he would forbear to sell it, promised to pay his daughter, the plain¬ 
tiff’s wife, £1,000, for which the action was brought; and it was held, that the 
plaintiff might well maintain the action ; which decision was affirmed in the 
Exchequer Chamber. In that case, indeed, some stress was laid upon the near¬ 
ness of relationship between the plaintiff’s wife and her father, to whom the 
promise was made. But another case has since occurred, to which that reason 
does not apply. In Martin v. Hinde, Cowp. 437, the plaintiff declared against 
tbe defendant, rector of A, upon an instrument in writing, dated, &c., whereby 
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money therein contained,” it was held, that A. B., being the mere 
agent of S. S., could not sue the attorney for the moneys col- 


tlio defendant promised the plaintiff to retain him as curate, till, &e., and to allow 
him £50 per annum. The insfrumont produced in evidence wa$ a certificate, 
addressed to the bishop, whereby the defendant nominate 1 the plaintiff his Cu¬ 
rate, and promised to allow him £30 per annum. Upon this evidence the plain¬ 
tiff was, after argument, held entitled to mover against the ih fondant. So in 
Marehington v. Vernon, 1 Bos. k I'ull. lt)l, in not is, liuller, J cxpie-sly says: 
‘If one person makes a promise to another for the benefit of a third, that third 
may maintain an action upon it.’ ” The dot ision in Gilmore r. Pope, 3 Mass. R. 
491, seems also in direct contlict with the doetiine in Higgins /• Senior, S Mecs. 
&. Wel-b. It. 831,814; Ante, ^ 1 GO,4100 a, 270. See also Burney v. l’luinley, 
5 Verm. It. 50<>. See also 2 Livcrin. on Agim v, 217-220, (edit. Ibis), Taun¬ 
ton ayd South Boston Turnpike v. Whiting, lo M,i-s It. .127. 330, i onnnonting 
on Gilmore «». Pope, 3 Mass. It. 191. [In Colburn »*. Phillips, 1.5 Giav, Gf>, Hoar, 
J., said : “ In Gilmore v. Pope, 3 Mass. l'»l, vvhiih wa> an action upon a subscrip¬ 
tion for shares in a turnpike companv, with a promise to pav the as-i ".incuts to 
the plaintiff, who was an agent of the companv, the plaintiff was nonsuited, and 
Parsons, C. J., said: ‘The ailiuu < annul be niainuoned in the name ot a mere 
agent of the corporation, as in this transaction the pla'niifl hat allegt d lmnself 
to be; there being no (unsidei.ition, as between the agent ami sulw rilicrs, to 
support an action of assumpsit.’ This lemaik of the Chief Justice would »eem 
to assume that, to support a promise, the consideration must alwavs move from 
the parly to whom the promise is made. On examining the case, the promise is 
found to be a part of a conti act to take anfl pav for shares in the turnpike toad, 
in consideration of being admitted as assoc iatos in the corporation* This is very 
clear'*'a contract with the corporation. The piomise is to pay the as-cs-meuts 
to Gilmore, or order; but there is not in terms anv pimnise to Gilmore him¬ 
self. The appaient purport, then, as well as the legal effect of the instrument, 
was an agreement with tin* corporation from whom the < onsnloration proceeded. 
P would therefore stand as a pionuso to,A. upon a t onsideiation received from 
A, to pay a sum of money to B ; upon which it is now well settled in this Com¬ 
monwealth that B can maintain no action, except under oertain peculiar and 
limited conditions. Mellon r. Whipple, 1 Grav, 317 ; Field r. Craw lord, 6 Gray, 
116; Dow v. Clark, 7 Gray, 198. In Buffmn v. Chadwick, n Mas*. 103, the. 
Court decided, that where a note was made to the plaintiff, describing liim as 
agent pf the Providence Hat Manufacturing Company, the actum eouhl be main¬ 
tained by bim, although the objection was suggested that he was a mere agent, 
and that the consideration moved from the companv alone. They distinguish 
the case of Gilmore r. Pope, which was cited by the defendants’ counsel, and ob¬ 
serve that in that ease ‘ the contract was directly with the corporation.’ hi the 
ease of Commercial Bank v. French, 21 Pick. 486, it was decided, that a j romis- 
80ry note mad? tp ‘ the cashier of the Commercial Bank,’ the note being the prop¬ 
erty of the bank, was a contract with the bank, on which the corporation might 
sue. Gilmore v. Pope is cited as sustaining the decision; but the case rests upon 
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lected; but that the suit should be by S. S. So, where a bill of 
lading acknowledged that the master had received the goods of 


the doctrine that, by a just construction of the language used, as terms of descrip¬ 
tion, the contract was made with the bank. In Eastern Railroad v. Benedict, 5 
Gray, /Mil, it was determined that upon an order payable ‘to D. A. Neale, Presi¬ 
dent of the Eastern Railroad Cornpam,’ the oorpen at ion, being the real party in 
interest, might sue in its own name. The authorities were fully examined and 
discussed, and we are satisfied with the correctness of the decision ; but no ques¬ 
tion arose in that ease whether the action might not ha\e been maintained, if 
brought in the name of the pajee. In Gunn p. Canlnu, 10 Johns. 387, the ac¬ 
tion was upon a receipt gi\en to an attorney, upon an undertaking to collect the 
money due upon a contract belonging to His pnncipal; but the Court noth e the 
faet that there was no evpress promise to pry the mom \ toilet led to the attor¬ 
ney; and only decjde that the promise implied In law from the in>»tiument was 
to the principal, a view consistent with that which we have suggested m regard 
to the cast* ot Gilmore v. l’opo. There is a dais of cases in which it has been 
held that a promise to a public olht er, in hi-, official capacity, mu-t be enforced 
by a suit in the name of the public hod} for which lit acts. Pigott r 'I hompson, 
3 Bos. to. Pull. 147; lii-.li v Wcbstei, 5 Gieenl. 171. Gailmd i. Reynolds, 20 
Maine, 45. Tin* pmiciple is analogous to that which holds that one who signs 
acontiact as a public ofln c*i is not pdsonall} lcspoimble upon it, though the 
ground upon winch it is put is, that a just constiiic tain of the contia< t makes it 
the coutract of the piim ipal. Jn Thatcher r A\ nislow, > Mason. )s, >1,. Justice 
Stony held, that an agent, not haring any legal oi equitable niteiest in a promis¬ 
sory note, cannot sue as indorse e upon it. Hu onh authonties which lu* names 
in support of the doc trine, aie Gunn i Caiitmc and (iilimne i Pope, before cued. 
If the (‘fleet of the decision is me re It this, that putting a piomUsoi} note into the 
hands of an agent, imlotsed in blank, without ain authority expiess or implied 
to him to bring a suit upon it, will not constitute sue h a tran-fei of the note to 
him as will support an action upon it in his mine, wc have no doubt of its cor¬ 
rectness. Slid wood r. Roj s, 11 Pick 1,72. But in Stoiy on Age in }, ^ 391, it is 
said that ‘if a negotiable note is indoised in blank, and sunt bj the ownc*r to lus 
agent for collection, the agent ma> sue thereon in his own name as indorsee;' 
and in $ 1G1, that ‘if an agent should procure a policy of nisuiamc in Ins own 
name, for the benefit of hi* pi me ipal, the age lit, as well as the prim ipal, may sue 
thereon.’ In §$ 3'12, o93, 395, 390, the doctrine is stated in the broadest terms, 
that whenever the eontiact is made in writing expressly with the agent, and im¬ 
ports to b<* a contrac t personally with linn, and also where he is the* onlj known 
or ostensible principal, and therefore is, in contemplation ol‘ law, the real con¬ 
tracting party, he maj ue in his own name. And such is the general current of 
the authorities; and we are satisfied that, to suppoit an action upon an express 
promise, it is ‘in general immaterial whether the consideration move from the 
promisee or from another. In Baxter v. Read, cited in Djer, ‘27*2 5, note, it was 
‘adjudged, that where Baxter had retained Road to be miller to his aunt, at ten 
shillings per week, this will support an action on the case; for although it is not 
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A, and the master undertook to deliver them to A, and in his 
name, according to usage, to B or his assigns, (he or they) pay¬ 
ing freight; and the goods were the property of A; it was held, 
that A, not B, ought to bring a suit for tlje goods, or for dam¬ 
ages done to them. 1 Bo, where a bill of lading was for a ship¬ 
ment of goods consigned to A for the qfcount of B; it was held, 
that B, and not A, was the proper party to bring an action for 
the non-delivery. 2 Bo, where the mayor of a corporation, in be- 


boneficial flr> Ilaxter, it i' chargeable to Read,’ In (iooduin r. Willouphby, Pup. 
17N, Doderidue. >1, sa\s : * It a slrunner s.utli. “ Km In tr '•ncli a debt of ,1 S. and 
I will pa) it,*’ it is a uood consideration for tin* lo-> to the plaintitl.' in Sarpelit 
i>. Muni", 3 burn. iV AM. 277. it was held that the i nn-'^iu-c con'd nut sue for 
dn mafic to poods ~l»ij »j ••'«! on build tin- defend mt's \ 1. tin* cnit'ipnec being 

only the a«n*iit ot the i mi'ipum-s, and ha\in_ r no pie^n! intcitsj in the poods 
at the time of the in jut y. but there the lull ot lading stated tin* letcipt of the 
jiood’ tiom the ciiii-tiiiiot", .md undei took. * to ilihver the > mie to \on, and in 
jour name, atcorlmj to lusmn and u>eje. n. Mr. s .u r i» in *u' his a"i t in-. pa)me 
Ireielit,* \e. In Nnis bond, a barn. i\ Adolph. and 2 Ni \ . \ M uni. MS, 
Lord Denman a-^'tls, that ‘it i- a well-established rule oi 1 1 \s t tint when* a inu- 
Iractjiiot under "cal. i- mule with an a r r **nt in hi' own name, tor an muli'elo'eil 
principal, t ither the up cut oi the ju tut ip.il ilia) sue upon it.’ In the e.t-e at bar, 
thcconiiait wa- with the plamtill in hi" own n nne, no o lier piinnpal wu$dis¬ 
closed, and it w U' i xeculcd on lii' pa> I. Me think. the pi 01111-0 of the th teiidants 
w.’t' upon a Miliii lent emi'i leraliou, and mi) be i-utoieed h\ the per'on to whom 
it was express!) made."] 


1 S'lpcnt r. Morris, 8 burn. \ Aid. ‘277. Si e aNo Kvans i. Marlett, 1 I.d. 
Rri)iu. 271; 12 Mod. U. l.'ni; 15 Nulls. 21*1. but see bah*) on Apem\. In L!o\d, 
861: Ante. !?t} 263, 2011, 27 1, 8:»1. 

lJ Ibid. It ha> been matter of some contr.iriot) of opinion, whether, if ,i bill of 
lad)!,;.* contains a clause, that the poods shall be diliiered to the shipper or hi& 
assi»ns, and it is iii.Ior.scd to an npent of the shipper, tin* uncut can. as rou'ipnee, 
maintain an action lor the imn-deli\en or conicrMon of the poods, as lu* lias no 
interest in them before they come to hand. In l uxe r. lbirden. 4 lbi't, 11. 211, 
the ('otirt intimated a stronp opinion, tint lie could not. Lord Kllcnborouph. in 
"Waring r. Cux. I t’umpn. 11. 86:*, ruled the s,\nic point the .same way. but Mr. 
Palej nays, that it seems at present to be settled, that he mu), pvmided the eou- 
•stpnment be not countermanded. but for this he cites no authority, except an 
unreported anonymous decision before Lord Kllcnboroujih. at the sittings alter 
Irinitj Term, 1810. Pulev on Ajicncy, b) Lloul, .‘Hit* See Abbott on Shipp. 
Ft. 8, eh. 2, 3, p. 21(5, (Amrr. edit. lts2S»); Ante, § 271 and note. In Giithln 
v. Iiif*ledew, G Scrji. & llawle, 420, floods were shipped at Liverpool by A on his 
own account, but by the bill of lading the) were made deliverable to b or his 
aRsifiim at Philadelphia. The freight on the floods was paid at Liverpool by A. 
It* was held, that li could maintain an action against the owner of the ship lor loss 
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half of himself and the rest of the burgesses and cdmmoualty of 
the corporation, sighed irf his own name, as mayor, a memoran¬ 
dum of a sale of some real, estate of the corporation 4 with the 
purchaser, and'they thereby mutually agreed to perform a ltd ful¬ 
fil, on each of their parts respectively, the conditions of the sale; 
it was held, that the mayor could not maintain an action upon 
the agreement against the purchaser for a breach thereof; for he 
acted merely as agent of the corporation, and did not contract 
on behalf of himself personally. 1 So, where a note was given 
by B to A, “ Treasurer of the committee of the surplus /und n of 
a town, for money loaned by it with the authority of the .town, 
i£ was held, that the suit was properly brought in the name of 
the town, and could not be properly brought by A in.his own 
name, as he had no interest in the note. 2 So, where a note was 
ghfen to A, the land agent of a State, in his official capacity, it 
was held, that the suit ought to be brought in the name of the 
State, and not of A. 2 , So, where a note was given pij.tblc “to 
the ca&hier of the Commercial Bank, or order,” it was Ik Id, that 
the bank rmgty properly maintain a suit thereon in its corporate 
name. 4 So, where a person subscribed an engagement to pay 


by the negligent tarnace of the goods, although IJ was but an agi at, tm the 
legal proj uty by the hill of lading nested in i> in trust loi A. l'lno la**t <ast 
contains a renew of the Bnglibh du isions, ai.d as tlx ic was a diflk ien< e of opin¬ 
ion on the Beiuh, (Mr. JuMk u Gibbon dissenting,) the point was, t \amined wlfh 
extraordinary <are and ability. See Amos i. 1« nipt lk \ , s Mees N. \\ tlsb. 7‘is, 
Ante, 4*§ 203, 274; Dunlap v. Lambert, 0 Claik &, PiuntH. it 000, 020 , 027 , Ante, 
§ 274 and note. 

1 Bowen t. Morns, 2 Taunt. It. 374, Ante, 4; 151. It must be admitted, that 
some of these cases stand upon vuy nut and urinal grounds. The tine piin- 
ciple undoubtedly is, that, when. \ei, taking the whole languige of the instiinneut 
together, it is to be inferred, that the pi utilise is made, not to the agent jm i sou- 
ally, but through him to the prinupal, there the suit should be bi ought in the 
name of the pi mupal, and not of the agent. But theie u ilainly is no k gal drill* 
culty m making a promise to an agent to pay linn monel, oi to dt In ei to linn 
goods for the use or benefit of his pi mupal; and in sut h a < .we it should seem, that 
the agent might maintain a suit in his own name upon su< h a coutiai t. See ante, 
§i 154, 395 , 2 Liverm on Agency, 215-225, (tdit 1818). 

The Inhabitants of Garland t>. Reynolds, 2 Appleton, 11 45 But sec ante, 
§394.. 

8 Iri$h*t>. Webster, 6 Greenl. R. 171. 

4 Commercial Bank v. French, 21 Pick. R 48G And see Lastcrn Railroad v. 
Benedict, 9 Gr$y» 561; Ante, §§ 154,155,1C1, 269, 270, 275. bee also Medway 
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to A. B., or drder, £ assessments on shares taken by him in a 
turnpike corporation, it was held, that ttte corporation might 
maintain an action thereon, A. B. being their agent, and that 
the agent A. B., could not. 1 So, a note given to A, “ as town 
treasurer,” is not suable in his own name, 2 but is suable in the 
name of the town. 3 The like interpretation lias been ,applied to 
a note payable to A, “town treasurer, or his successors in office,” 4 
and to a note payable to the selectmen of the town of A. 5 [But 
in a later case in the same court, this doctrine \\as doubted, 
and it was there held that a promissory note payable to “ A. B., 
cashier,” might be sued by A. B. in his own name."] 


Cotton Mamifactoiv v A<1 uni, 10 It ; Anti-. * 2*.0, note; Wood-dock 
Barfk v. Downer, ‘27 Verm. 4s‘2. 

1 Taunton and South Boston Turnpike* v. Whiting, l«» M.i" H .427; (iilmore 
r. Pope, 5 Mass It. I'M. It is vcn dillii ult, if not impracticable, to n concilc all 
the* <asi*s upon this subject. Main nl tlu*m might hi* itcnncilcd bv tin* dot trim*, 
that eithei the agent ortho pimnpal might sue in mic!i vases. Set’ Dupont v. 
Blount Pleasant Co. '* lJichardsou, 2.VJ. 

2 fs Sid '/mm , as to not hi ins* suable in liis own nanie.j 

4 Hind' (> Stone, lira} ton's Hep. 2.40. 

4 Arlington r Hinds, D. Chipman’' U. 431. 

* Middlcbur} r. C.i#, 0 Venn. LI. 1<>3. 

[0 .Johnson v. Catlm, 27 Verm S7. Ynd Dennett, J.. 'lid ■ “At somewhat of 
an early daj, in the ease ot the lown of Ailmirton e. Hind', 1 I). Chip. J3I, it 
was hi i’ lint where the note was giicii to Lutlnr Stone, town trea'iner, or Ins 
sucre vs in olliee, the notion might he maintainid on it m the name of the town 
of Ailmgton: and, in that ease, the portion was advanced h\ the judge who gave 
the opinion of the Court, that, though the at turn might he maintained in the 
naira 1 ot tlm town, vet it would not follow hut what Stone might also hate the 
action in his own name. The principles of that iuse have been followed in 
bever.il subsequent eases. The ease in Clupman arose under somewhat peeuliar 
cireumstanees, and the Couit must lu\e been pressed with the necessity of sus¬ 
taining tl ,vt action to present a failure of justice in that particular case, ami the 
Court found it necessary to assume that the law-merchant was not adopted 
in this State, in order to avoid the elicet of the position that, upon commercial 
paper, the person who appears upon the face of the paper to have the legal interest, 
must sue; and that you cannot resort to matter ah unde the note to determine who 
may sue upon it. But it has long been settled in this State, that the law moi- 
chcint was a part of our law, so that it now appears that tie very ground uj on 
which the case of Arlington v. Hinds.was basud, has been long since swept away. 
If the principles which are applicable to the east* of principal and agent could 
have been rightly applied to the ease of Arlington »*. llimlt', it might have been 
sound. In suck ease it is familiar law, tlut the action may be brought m the 

AU1CNCY. 35) 
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§ 396. The Becond class of cases would^feena scarcely to re¬ 
quire any illustration* for, as the agent acts in his own tiame, 
without disclosing any other principal, it follows, as an irresis¬ 
tible inference, that the other contracting party binds himself 
personally to the agent. This, indeed, would seem justly to 
follow from the reciprocity of obligation on the other side; for 
(as we have already seen) the agent is in every such case un¬ 
deniably bound by his personal promise to the other party. 1 
Hence it is, that if an agent sells the goods of his principal in 
his own name, and as if he were owner, he is entitled to sue 
the buyer for the price in his own name, although the principal 
may also sue. 2 [So, if he sells goods on a condition not com¬ 
plied with, he may maintain replevin for the same. 8 ] And, on 
the other hand, if he buys goods in his own name, as pur¬ 
chaser, he may maintain action on the contract against the 


name of the principal fronf whom the consideration moves, or in the name of the 
agent with whom the contract was ostensibly made. Though this Court have 
been repeatedly called upon to repudiate the ease of Arlington v. Hinds, as being 
a departure from the principle- of the law-merchant, they have hithertf de¬ 
clined; and subsequent decisions base been made upon the authority of that case, 
which would seem to be opposed to the current of the eases which hasp been 
decided upon the principles of the commercial law. it may be a matter of 
some importance that there should be a uniformity of decision on commercial 
questions in the ditferent States, and how long our courts will adjure to the 
authority of the case of Arlington r. Hinds for the sake of preserving uniform¬ 
ity in our own decisions, though it mars the m nunctry of the commercial law, 
must depend upon the subsequent adjudication- of this Court. There maj be 
a difficulty, as the counsel argue, upon the principles of the commercial law, 
in holding that either the cashier or the bank can maintain an actipn on this 
bill, at their own election But let that be a- it maj, we think it is clear that 
this action is well hrought. The cases are numerous, where it lias been held in 
cases of promissory notes and bills of exchange, that a promise to the agent, 
naming him, and not his principal, although the word agent, or cashier, be added 
to his name, i9 a promise to the agent as an individual, and the addition is sim¬ 
ply descriptive of the person.”] 

1 Ante, § 266-270, 290, 291 ; 3 Chitty on Comm, apd Manuf. 211-914 ; Ante, 
$160; Paley on Agenc), by Llojd, 288, 289; Id. 361, 362; Id. 864-367; 
Leeds v. The Marine Insur. Com. 6 Wheat. 565; Sims r. Bond, 8 Barn. & 
Adolph. 893. 

* Ante, §§^90, 291, 293; Beebee v. Robert, 12 Wend. 413; Biekerton v. 
Burrell, 6 M, & Selw. 883. See also Burner v. (jrotc, 15 Meeson & Welsby, 
R. 859’; Post, § 496, note. 

3 Tyler v Freeman, S Cush. 261. 
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seller, whether it be for a delivery thereof, if wrongfully with¬ 
held, or upon any warranty on the same, in the same manner 
as if he were the only party in interest. 1 The principle will 
apply with far greater force, when the agent has an interest in 
the property, or a lien on it, as we shall more fully see in the 
succeeding pages. 2 3 

§ 397. The third class of cases is, where, by the usage of 
trade, or the general course of business, the agent, although 
known to be acting as such, is dealt with, as if he were the 
owner or principal, so that the contract *is deemed a personal 
contract with him. In cases of this sort, it seems to be wholly 
immaterial, whether the contract is deemed to be exclusively 
made with the agent, or whether the real principal, also, has a 
.right, as an implied party, to avail himself of the contract 8 
The fourth class of cases is, where the agent has made a con¬ 
tract, in the subject-matter of which he has a special interest or 
property; whether he protest'd at the tiine*to be acting for him¬ 
self or not. For the most part, the illustrations arising under 
the third and fourth classes, embrace mixed considerations, de¬ 
pendent upon the usage of trade and buMiiess, and a special 
interest or property of the agent in the thing contracted for, or 
the bu&ine^s done. They will, therefore, be conveniently dis¬ 
cussed together. It may be laid down, as a general rule, that 
wherever an agent, although known to be such, has a special 
prope'ty in the subject-matter of the contract, and not a bare 
custody thereof, or where lie has acquired an interest in it, or 
has a lien upon it, he may, in till such case**, sue upon the con¬ 
tract. 4 * * * Thus, for example, as we have seen, an auctioneer may 
maintain an action in his own name, for goods sold by him at 

1 Ante, §§ 290, 291, 293; Beebee r. Robert, 12 Wend. 413; Biikerlon r. Bur¬ 
rell, 0 M. & Selw. 388. See aho Rnjner v. Grote, 15 Mceson & Welabv, R. 
•b">9 ; Po<§ 496, note. 

9 1 Liverm. on Ageno), 22o, (edit. 1818) ; 3 Cbitty on Comm, and Mam»f. 
211; Post, § 397. 

3 Ante, §§ 269, 270, 272-280; Post, § 403-412, 418-440. 

4 Atkyns r. Amber, 2 Ksp. It 493 ; Ante, § 164 ; 1 Livtrm. on Agency, 215- 

219, (edit. J 818) ; Joseph v. Knox, 3 Camp. R. 820; Williams v. Millington, 

1 II. Black. 81, 84; Paley on Agency, bj Lloyd, 861. 862; Sargent r- Morris, 

3 Barn. & Aid. 276, 280, 281 ; 3 Chitty on Comm, and Manuf. 210, 211; Leeds 

v. The Marine Ins. Com. 6 Wheat. 565. 
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frithtic or at private auction. 1 It will make no difference in the 
$aae r that the goods are 1 even sold On the land of the owner, and 
loe known to be his. property; lor an auctioneer has a posses¬ 
sion, coupled with an interest, in goods which he is employed to 
sell, and not a bare custody, like a servant or shopman? An 
auctioneer, also, has a special property in the goods to be sold, 
and a lien for the charges of the sale, and for his commis¬ 
sions. 8 

§ 393. Upon a similar ground, if an agent is answerable to 
his principal for the price of the goods sold by him, or for kny 
other debt contracted by or with him in the course of his agency, 
he will be entitled to sue for the price, or other debt, in his own 
name. 4 Thus, for example, an agent selling under a del credere , 
commission, is entitled to sue for the price of the goods sold by, 
him. Indeed, as between himself and the vendee, he is gener¬ 
ally treated as the owner of the goods; and of course he is 
entitled to the general rights of an owner; but still he* is so, 
subject to the superior rights of the principal, not incompatible 
with his own.® So, if an agent procures a policy of insurance 
in his own name for his principal, and pays the premium; and 
it turns out, m the event, that the policy never attached, or is 
void from some circumstance, of which he had no knowledge; 
he may sue for and reco\er back in his own name the premium, 
which he has paid therefor. 6 So, If an agent has transpired the 
money or property of his principal, Under circumstances which 
give him a right to recover it back, he may do so in his own 
name, notwithstanding his principal may maintain a like suit 
therefor; the agent (as wap said by Lord Mansfield) may main¬ 
tain the suit from the authority of the principal, and the princi- 


' * Ante, § 27. 

* Ante, § 27 ; Williams v. Millington, 1 H. Black. 81, 84. Soe also Robinson 
Rutter, 8Q Eng. Law 8c Eq. R 401 , Coppin ». Walker, 7 Taunt. R- 
$37; 3 Chitty on Comm, and Manuf. 210, 211; Coppin v. Craig, 7 Taunt. R- 
243. 

3 Williams v. Millington, 1 H. Black. 81, 85 , Ante, § 27. 

' 14 9 Chitty on Comm, and Manuf. 210, 211. 

8 Hkttghtdh ». Mathews, 3 Bos. & Pall. 485, 489; 3 Chitty on Comm. *nd 
Manuf. *U; Post, §$ 402, 403. 

8 Oattl Bit ice, 12 Bast, 225. See Leeds a. Mar. Ins. Com. 6 Whs®** 
585. 
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pal may maintain it, as proving it paid by the agent. 1 But per¬ 
haps, Strictly speaking, the agent acquires such right, because of 
his responsibility for the money or property to his principal, and 
the interest which he has in indemnifying himself. Indeed, the 
proposition may be laid down in broader teims, that, if an agent 
pays money for his principal, by mistake or otherwise, which he 
ought not to have paid, the agent, as well as the principal, may 
maintain an action to recover it back. 2 * * * * * 8 

§ 399. The cases of contracts made by masters of ships, 
relative to tlieir repairs and usual employment, and other inci¬ 
dental contracts, belonging to their olliec and duties, fall under 
the like consideration. We have seen that the master of a ship 
is ordinarily liable on all such contracts, made in virtue of his 
office ; and there is a reciprocal obligation on the other party 
to the master. ,i Indeed, it would bo an anomaly to hold that 
the contract is, for the purpose of charging the ma>ter, personal 
on his part; and, at the same time, that there is not, on the 
other side, a correspondent responsibility to him ; since the foun¬ 
dation of the contract, in every such case, musi be a mutual and 
reciprocal consideration, sufficient to create a mutual and recip¬ 
rocal obligation. 

§ 400. But the most common illustration of the third class of 
cases, and that, indeed, which presents the principles upon which 
it is founded in its clearest form, is that of a factor. In regard to 
foreign factors, it has been already stated that they arc generally 
treated, not only as principals, in ail contracts made with them 

1 Stevenson v. Moitimer, Cowp. It. 805; Iiolt v. Eh, t*ELhs &. Blackb. 795; 

lb Eng. Law Sc Eq. R. 422. 

8 Post, § 495, Stevenson t\ Mortimer, Cowper, It. 806. In this case Lord 

Mansfield said . *• The ground of the nonsuit at the trial was, that this action 

could n< t be well maintained by the plaintiffs, who are the owners of the vessel 

in question, but it ought to have been brought by the master, who actually paid 
tli© money. That ground, therefore, makes now the only question before us; 
as to which, there is not a particle of doubt. Qui jactf per alium,/acit per se. 

Where a man pays money by his agent, which ought not to have been paid, 
either the agent or principal may bring an action to recover it back. The agent 
rogy, fron^the authority of the principal; and the principal may, as proving it to 
have been paid by his agent." See also Paley on Agency, by Lloyd, 362, and 
Bickerton v. Burrell, 5 Maulo & Selw. 388. 

8 Ante, §§ 36, 116, 266-268, 294, 295, 298, 299; Coppin v. Craig, 7 Taunt. R. 
243; 1 Bell, Comm. 422, (4th edit.); Id. p. 523-538, (5th edit.) 

89 * * 
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Aid by them, but also as exclusive principals, (unless other cir¬ 
cumstances repel the presumption,) whether they am known to 
be noting for others, or not ; 1 so that exclusive credit is ordinarily 
deemed to be given by them and to them; and they alone, there¬ 
fore, are ordinarily entitled to maintain actions on such Con¬ 
tracts . 2 3 This, doctrine is in conformity to the general usage of 
trade; and it was, in all probability, originally derived from it, 
as affording a just exposition of the intentions of all parties, and 
as being founded in public* policy and convenience, and in the 
safety, if not the necessities of commerce . 8 * 

$ 401. The same doctrine has been applied with some modi¬ 
fications, to the case of domestic factors. The latter are, by the 
usages of trade, treated as principals, although not as exclu¬ 
sive principals (for the real principal may sue and be sued on 
the contracts of his factor); and this without any distinction, 
whether, in making the contract they are known to be acting as 
factors, or not; whether they act under a del credere commis¬ 
sion, or not . 4 In every contract so made by them, they are en¬ 
titled to sue, and may be sued, as principals . 5 * 
4 401 a. The ca&e of factors, both foreign and domestic, 

1 Ante, §§ 268, 290, and the authorities there cited; Post, 423, 448, 1 Bell, 
Comm § 209, (4th edit) ; Id p 491, (5th edit) , 1 Liverm on Agent), 226, 227, 
(edit. 1818) ; Paley on Agent), b) Llo>d, 218, 334, 373, Additou v Gandase- 
qui, 4 Taunt. 574 , Thomson v Davenport, 9 Bam & Cressw 78. 

8 Ante, §§ 268, 290, Wilson v Zuluetta, 14 Q B. Hep 405, Post, § 423, 
1 Liverm. on Agency, 226, 227, (edit 1818); 3 Clutty on Comm, and Manuf 
*802, SOS. See Taintor v. Prendergast, 8 Hill, R. 72 

3 Ibid. It seam» tp have been held in Tamtor v Ptendergast, 3 Hill, R. 72, 
73, that the a^ent is liable equally, whether his principal be a foreignci or not, if 
he does not disclose his principal, unless exclusive credit has been given to the 
agent Ante, § 268; Trueman v. Loder, 11 Adolph. & EIL 589, Kirkpatrick v. 
Stainer, 22 Wend..R. 244. 

* 4 Ante, §§ 84, 110-112,161,162, 266, 268, 290, 293; Paley on Agency, by 
Lloyd, 324, 861; Houghton v. Mathews, 8 Bos. & Pull. 485, 489 , 1 Liverm. on 
Agency, 226,227, (edit. 1818); Levenck v. Meigs, 1 Cow. R 645, 668, 664; 
9 Cbitty on Comm, and Manuf 201, 202; 2 Bell, Comm §§ 417,418, (4th edit) ; 
f>. 491, (5th edit) 

34, 110-112, 161, 162, 266, 268,290, 298; Paley on Agency, by 
*Ltoyd, ^61; Tdougbton v. Mathews, 8 Bos. & Pull. 485,489; Sadlci* v. Leigh, 

4 Camj>b. R. 195; 1 Liverm. on Agency, 215-221, (edit. 1818) ; Id. 296, 227, 

Girat4 4 Taggart, 5 Serg. & Rawle, R. 27; Smith on Merc. Law, B. 1, eh. 8, 

W9, (« edit 1848.) 
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affbrds an equally striking illustration of the fourth class of cases. 
Where factors are employed to sell goods, they are understood 
to be special owners, to be entitled to the management, control, 
and.possession of the goods, and to have full authority to sell 
them (as indeed they usually do) in their own names. 1 Where 
they are employed to buy goods, similar considerations apply. 
They become personally liable to pay for them (although their 
principal may also be liable); and they have a right to the pos¬ 
session of them, and a special ownership in them.- In both cases 
they have also a lien on them, or their proceeds, for their com¬ 
missions, disbursements, and advances touching them, as well as 
a lien for their general balance of accounts, subject to the excep¬ 
tions already stated.'* They may also maintain suits in their 
own name for trespasses and torts committed on all goods, while 
in their possession as factors, founded upon their special owner¬ 
ship and rights therein. 4 * 6 * 

§ 402. But although agents are thus entitled, in a variety of 
cases, to maintain actions upon contracts made for, or on behalf 
of their principals, whether known or unknown; yet the right 
thus conferred upon them is not nnliinited, either in regard to 
their principals, or in regard to the other contracting parties. 
Subject to the exceptions, \\ liich will be presently stated, 8 this 
right of agents is subordinate to, and controllable by, their prin¬ 
cipals ; and in favor of the other contracting parties, tills right 
is also modified, so as not to work auy injustice or wrong to 
then.. 0 Both parts of this proposition may require some illus¬ 
tration; and then the exceptions will naturally follow. * 


4 Ante, §§ 84, 110-112, 161, 266, 26K, 200, 203. 

8 Ante, £§ 30, 110-112, 161, 162, 266, 263, 290, 293; 3 Chitty on Comm, and 
Manut. 210, 211. 

3 Ante, $ 34, 372, 3<8, 376, 377, 379; Post, § 407; 3 Chitty on Comm, and 
Manuf. 210, 211; 2 Holt, Comm. § 799-802, (lthedit); Id. B. 114-118, (5th 
edit) ; Hudson v. Granger, & Barn. & Aid. 27, 32-34. 

4 Paloy on Agency, by Lloyd, 283-288; Id. 363-368; Williams v. Millington, 

1 H. Black. 81; Smith on Merc. Law, 77, (2d edit.) ; Id. B. 1, ch. 5, § 6, pp. 
138,139, (3d edit. 1843); 1 Livonn. on Agency, 296, 227, (edit 1818); Post, 
§416. ’ 

6 Post, § 407-410. 

8 Smith on Mere. Law, 77, (2d edit.); Id. B. 1, ch, 5 , § 6, pp. 138, 139, (8d 

edit. 1848) ; Atkyna v. Amber, 2 Esp. K. 493; Ante, §§ 160,161, 269, 270. 
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§ 403. In the first place, then, the right of agents is subordi¬ 
nate to, and controllable by, their principals. 1 Wherever the 
principal, as well as the agent, has a right to maintain a suit 
upon any contract, made by the latter, he may generally super¬ 
sede the right of the agent to sue,.by suing in his own name. 2 
So, the principal may, by his own intervention, intercept, sus¬ 
pend, or extinguish the right of the agent under the contract; as, 
if he makes other arrangements with the other contracting party, 
dr waives his claims under it, or receives payment thereof, or in 
any other manner discharges it. 8 This, indeed, results from the 
general principle of law, that every man may waive rights, or 
extinguish rights, the benefit whereof exclusively belongs to him¬ 
self; and, that, whatever rights are acquired by an agent are 
acquired for his principal. Quicquid acquiritur servo, acquiri- 
tur domino . 4 Quilibet potest renvneiare juri, pro se introductofi 
Of course this doctrine is applicable only to cases of pure agency, 
where the agent has no lien or other interest, or superior right in 
the property. If he has auy, to the extent of such lien, and other 
interest and right, he is entitled to protection against the prin¬ 
cipal. 6 

i Post, §§ 410,429. 

8 Sadler v. Leigh, 4 Camp. R. 194 ; 1 Li verm, on Agency, 221, (edit. 1818) ; 
Paley on Agency, 285-^88 ; Id. 826 , Id. 3G3-367 ; Id. Ill, note (3) ; Taintor v. 
Prendergast, 3 Hill, R. 72, 73; Girard v. Taggart, 6 Serg. & Rawle, 27. In the 
case of Sadler v. Leigh, the contract was made with a factor, for the purchase of 
goods for his principal. The latter afterwards became bankrupt Lord Rilen- 
borough held, that the factor was a good petitioning creditor, under the bank¬ 
rupt laws, for the debt. Rut, it appearing, that after the purchase, there bad 
been a communication between the principal and the purchaser, whereby the 
former agreed to consider the latter as his debtor, and he had taken steps for 
recovering the debt directly from the purchaser, Lord EUenkorough held, that 
the factor’s right was gone. He said : “ This last fact, I think, is fatal to the 
petitioning creditor’s debt. After the intervention of the principal, the right of 
the factor to sue was gone. The debt was then due to the principal, in the same 
wanner, as if the sale had been made personally by him in the first instance.” 
Ante, 160, 161, 269, 270. 

8 See Coppin v. Walker, 7 Taunt. R. 237; Coppin v. Craig, 7 Taunt. R. 248; 
Paley on ^Agpncj, by Lloyd, 862; Morris v. Cleasby, 1 Maule & Selw. 676; 
1 Livem. on Agency, 226-228, (edit 1818) ; Walker v. Russ, 2 Wash. Cir. R< 
288; f iCfcttQ' on Cottom. and Manuf. 201-203. 

4 Ahridg. 827; Co. Litt. 117 a. 

8 9 last. ik$ i Wingate,. Maxims, p. 488. 

« Ante, §$ 8U» 878. 
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c 

§ 404. In the next place, in respect to the rights of the other 
party, with whom the agent has contracted. If the suit is 
brought in the name of the agent, instead of the principal, upon 
any contract knowingly made by the former for the latter, the. 
other contracting party will generally be entitled to make the 
same defence, and establish the same claims against the agent, 
t that he would be entitled to, if the suit were brought in the name 
of the principal. 1 Thus, for example, if a sale of goods is made 
by an auctioneer, or other agent, notoriously for I i> principal, 
the purchaser may, if he has no notice of any claims or demands 
of the agent upon the principal, make payment to the principal; 
and his payment will be available in a suit brought by the auc- 
tionebr, or other agent, notwithstanding any latent claims or 
liens, whieli the auctioneer or agent may have ; for it is his duty 
in such a ease to make his claims know n to the purchaser, other¬ 
wise the latter may fairly presume, that a payment to the prin¬ 
cipal will be a just fulfilment of his contract.- So, in the like 
case, if the purchaser lias a set-off against the principal, and has 
bought in reference to that claim, he may set off the claim in a 
suit brought by the agent, with the same effect, as if it were 
brought by the principal/ 1 3 So, if the purchaser has purchased 
of the agent upon the just belief, authorized by the facts of the 
case, that he is the real principal, he may avail himself of any 
set-off, which he has against the agent, ns well as the principal, 
in any suit brought by the latter upon the contract; for, in such 
a eabj, he will be entitled Jo avail himself of the like set-off, if 
the suit is in the name of the#pr«ic‘ipal. 4 


1 .Atkyns v. Amber, 2 Esp. R. 493 ; 8 Cliitty on Comm, and M.uiuf 201-208, 
211; Smith on Merc. Law, 77, (2d edit.) ; Id. pp. 185, 13$, 139, (3d edit. 1848); 
Leeds r. The Marine Ins. Co. 6 Wheat. 565, 570, 571 , Taintor v. Prcndergast, 
8 Hill, VL 72 ; Post, 419, 420. 

2 Coppin ». Walker, 7 Taunt. 11. 237; Coppin ». Craig, 7 Taunt. R. 248; 

3 Chitty on Comm, and Manuf. 211. 

1 Coppin r Walker, 7 Taunt. R. 237; Coppin v. Craig, 7 Taunt. R. 248; 
2 Liverm. on Agency, 89, 90, (edit. ISIS ); Palcy on Agency, by Lloyd. 32(5, 
327 ; Stewart v. Aberdein, 4 Met*«. & Webb. 218, 219, 2;*8; 3 Chitty on Comm, 
and Manuf. 201-203; Leeds v. Marine Ins. Co. G Wheat. 563, 570. 

4 Paley on Agency, 287-289, 323-328 and note, 829. 330; George r. Chgett, 
7 Term Rep 859; Rabone e. Williams, 7 Term Rep. 3G0, note (a); Straoev v. 
Deey, 7 Term Rep. 3G1, note; Baring v. Corrie, 2 Barn. & Aid. 187. See also 
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§ 405. The same doctrine applies to other matters of defence. 
Thus, if a suit is brought by an agent upon a negotiable note, 
given to him for the benefit of his principal, the maker, or other 
. party sued, may avail himself of the same defects of title, such 
as fraud, or want of consideration, as if the principal had brought 
the suit in his own name; 1 for, although, in such a case, the 
agent is entitled to sue, yet, if he claims no beneficial interest 
in the note, and has acquired no lien on it for advances or other¬ 
wise, he is treated as a naked holder, asserting the mere rights 
of his principal, and is affected by the same equities as the 
latter. 2 

§ 406. The doctrine has been carried a step farther. For, if 
an auctioneer, or other agent, should avowedly contract with 
another for the .purchase of property for a third person, as the 
agent of the latter, [who is named in the contract as principal,] 
when in fact he is himself the real principal, he will not only not 
be permitted to escape thereby from any defence to a suit, brought 
in his own name upon the contract; but he will not be allowed 
to maintain any suit in his own name on the contract as princi¬ 
pal, without giving notice, before bringing the suit, of his real 
character in the transaction; for, otherwise, the vendor may be 
taken by surprise, and may be prevented from taking steps to 
avoid the suit, which he might have taken, if he had been 
apprized of all the facts. 3 


Lime Rock Bank v. Plimpton, 17 Pick. 159, Leeds v. Marine Ins. Co. 6 Wheat. 
It. 565, 570. Sec 2 Smith’s Select Cascs^77 and note, 79, 80 ; Warner ». Mc¬ 
Kay, 1 Meet.. & Wel&b. 595; Post, 419. 

1 Ante, §§ 227, 228; Solomons v. Bank of Kngland, 13 East, K» 135, n.; Be 
la Chaumette v. Bank of England, 9 Barn. U Cresiw. 208; S C. 2 .Batp- St 
Adolph. 885; Paley on Agency, by Llojd, 288, 285-287, 326, 868, note (8), 
364-367. 

8 Ibid. 

3 Sec Humble v. Hunter, 12 Q. B. Rep. 359 ; Bickerton v. Burrell, 5 Maule 
& Selw. 883. On this occasion Lord Elleuborough said: “ This is an action 
founded upon a contract made by the plain till in the character of agent to an 
individual, named by him as principal; and the question is ujkmi the plaintiff’s 
tide to sue. In the ordinary transactions of commerce, a man may sell or pur¬ 
chase in his own name; and yet it does not follow that the contract is his; but 
the transaction is open to explanation, and others, who do not appear as parties 
to the contract, are frequently disclosed, and step in to demand the benefit of it> 
But where * man assigns to himself the character of agent to another, whom h« 



RIGHTS AS TO THIRD PERSONS. 


467 


CH. XV.] - 

[§ 406 a. On the other hand, it has been expressly adjudged, 
that a person who contracts as agent for an' unknown and un- 


names, I am not aware that tlie law will permit him to shill his situation and tle- 
elare himself the principal, and the other to be a mere eieature of straw. That, 

I believe, has never yet been attempted. Mow, on the tace of this agreement, 
it is stated that the pluiutiff made the purchase, paid the deposit, and agreed to 
comply with the conditions of sale for Kieliardson, and in the rneio character of 
agent. Is not this account of himself to be taken jbili,\-mie cunir • jtio/t rnthm : 
that is, that he was real!) treating in the character which he assigned to himself 
at the time of the purchase ? And has not the defendant, with whom the plain¬ 
tiff dealt as agent, a right still to consider him as su< h, notwithstanding he would 
now sue in the character of principal? Supposing that he might, under a differ¬ 
ent state of circumstances, have entitled himself to sue in his own name ; surely 
the defendant ought to have had notice of the pluiiitili’s real situation before he 
is subjected loan action at the plaintiff's suit, and while it was open to him to 
make a tender. It was* proposed to call Mi-. Hi* haul-on to prove that she had 
no interest in the trance tion ; and a ica-on was a—igmd why her name appealed 
in ii, namely, that the purchase was intended for her benefit. Admitting this to 
be so. yet the question still occurs, whether a man who ha, dealt with another in 
the charm ter of agent, is at liberty to retract that characici without notice, and 
to turn lound and sue in the charm ter ol piimipal. As to v, hi* li, it appear- to 
me, that the defendant ought at least to have an opportunity of knowing, by 
means of a spei ifie noth e, before he isdiagged into a court of jn-tu», the real 
situation in win* h the plaintiff claims to stand, in older that he may judge liovv 
to act. in the present ease, nun co/iWn/ but that the defendant would have ten¬ 
dered the money. It was the plaintiff's fault originally. that he mi-led the do- 
fcndai 1 by assuming a situation, vvlmh del not belong to him ; and therefore he 
was bound to undeceive the defendant before bringing an action. Thi- seems to 
lollow fiout a consideration ofwh.it the common principles of justice demand, 
which accord with the eases decided upon this subject. I recognise the author¬ 
ity of tlu Duke of Noifolk r. Woitliy, which was merely the ease ot an undis¬ 
closed principal at the time of sale. Dr. Bethunc’s ra-e is of like import ; and 
it has been settled in many eases that a principal, when disclosed, may step in 
atul cxetcisc his own rights. Hut it is wholly without precedent, I believe, and, 
as it sepias to me, contiary to justice, that a person who ha- exhibited himself as 
agent for another should at once throw off that character and put himself tor- 
ward as principal, without any communication or notice to the other party ” 
[Hut see Hayner t’. (I rote, 15 Mees. & Welsh. R. Jf59. In this case the plaintiff 
made a written contract for the sale of goods, in which he describes himself as 
the agent of A., and the buyer accepted and paid the price of a portion of the 
goods, and then had notice that the plaintiff was himself the real principal. md 
not the agent of A. It was decided that the plaintiff might sue in his own uime 
for tho non-acceptance of, anil* non-payment for the residue of the goods. In 
delivering the judgment of the Court, Baron Alderson c inside red the ease of 
Bickerton v. Burrell. “ And it may be observed,” he sa>d, ** that this ease is 
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named principal, may himself sue as principal, if be was in fact 

such, unless it appear that the other party relied on his character 
as being only an agent, and would not have contracted with him 
as principal, if he had known him to be such. 1 ] 

really distinguishable from Bickerton v. Burrell, on the very ground on which 
that case was decided; lor here, at all events, before action biought and trial 
had, the defendants knew that the plain tiff was the principal in the transaction. 
Perhaps it mat be doubled whether that case was well decided on suili a distinc¬ 
tion, as it inaj fairly be argued that it would have been quite sutlicient to pre¬ 
vent any possible inconvenience or injustice, and more m accordance with former 
authorities, if the Court had held that a party named as agent under such cir¬ 
cumstances as existed in that ease, was entitled, on snowing himself to be the 
real piincipul, to maintain the action, the defendant being, however, allowed to 
make an} delcm e to^which lie could show himself to bo entitled, either a< against 
the plaintiff or as against the peison named as principal 1>\ the plaintifl in the 
contiact. It is not, however, necessary lor us, in the present case, to question 
the authmit) of that decision.”] 

1 [bclimal/ r. Aveiv, a Eng. Law and Eq. 11. GDI ; 1G Q, II. II. Gao, — Patto- 
son, J., said : ** This was an action of assumpsit on a i barter-party, not under 
’ seal, against the deicndant, a sliip-owmi, for not taking the cargo on boaid ac¬ 
cording to the charter-part} . The question raised oh the plea of non-assumpsit 

is, whether the action will lie at the suit of the present plaintiff. The charter- 
party, in terms, ^states th.it it is made h} N limal/ & Co., the plaintiffs, as 
agents for the brighter. It then states the terms ot the contrail, and concludes 
with these word*: ’This ihifiter-paih being concluded on behalf of another 
party, it is agiced that all responsibilitc on the pait of Sehnial/ \ ('o. ceases 
soon as the cargo is shipped.’ The declaration treats the charter-part} as made 
between the plaintiff and the defendant, without mentioning the rharactei of 
the plaintiff as agent, and without an} reference to the concluding clause, 
thereby treating the plaintiff as prim-ip.il in the contract. At the trial, it was 
proved, that the plaintiff w-a*, in point of fact, the real freighter. No objection 
was taken to the admissibility of the evidence by which that fact was estab¬ 
lished ; but at the close of the plaintifl's ease it was objected, that he was 
concluded by the terms of the charter-party, and fixed with the character of 
agent; so that he could sue only in that ch.trui ter, and consequently that there 
was a variance between the declaration and the proof. A verdict was found for 
the defendant, with libeity to enter a verdict foi the plaintiff for 6/ lbs., if the 
Court should be of opinion that he was entitled to sue as principal, notwith¬ 
standing the terms of the charter-party; and a rule msi was obtained so to enter 

it. We are of opinion that the rule must be made absolute. It is conceded, 
that if tbor^ had been a third party who was the real freighter, sm h third party 
might have sued, although his name was not diseased in the charter-party *, but 
the question is, wliether the'plaintiff can fill both characters of agent and prin¬ 
cipal, or rather, whether he can repudiate that of agent and adopt that of prin¬ 
cipal) both cbaractera being referred to in the charter-party, but Lbo name of the 
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$ 407. Such is the general rule applicable to this subject; 
but, as has been already suggested, it is liable to exceptions, 


principal not being therein mentioned. The cases principally relied on for the 
defendant were Bickcrton t\ Burrell, 5 Manic & Selw. .' 1 ^ 3 , and Ilavner t\ Orote, 
15 M. &4V. 3f>». in both which cases the supposed prinoipal*was named in the 
instrument of contract; abo the ease of Humble e. Hunter, 12 Q B. 310; 
12 Jur. 1021. In the ease of Bickcrton v. Bmrell, the plaintiff, on the face of 
the contract, professed 10 enter into it as agent tor (.'. llii harden. At the trial, 
C. Ilichardson w.is^klled to pro\e that her name was used without her knowl¬ 
edge, and that she had nothing to do with the contra* t.. Lord KUenborough 
refused to receive the evidence, and nonsuited the plaintiff. A rule nisi to «et 
aside the nonsuit was obtained, hut, upon argument, was discharged, on the 
ground that a person who has exhibited himself as agent tin* another, whom he 
names, cannot at once throw offthat character, and put him«df forward as prin¬ 
cipal, without anv communication or notice to the other parfv. All the judges 
relied on the want of such notice, which seems to have been the < hief giound of 
the decision ; for thev considered that the defendant was theiebv placed in great 
difficult}., as he had contracted, in point of law, .vith Uii hard'on, and not with 
the plaintitl, and might ha\<* no means of as*ertaieiiig or even conjecturing, 
that she was not the real part>. The soundness of that ground of decision was 
sqpaowlint doubted in the late ease of Hay ner r. (irote. There the plaintiff 
contracted as agent for .Tohii'on, but was, in truth, himself the principal; lie 
t>ued the defendant for not aect pting and paving for the goods. The defendant 
had accepted and paid for a great part of the goods sold, ami knew, before lie 
refused the residue, that the plaintiff was the real principal; and so the ease 
was distinguishable from that of Bit kei ton e. Burrell upon the veiy ground on 
wli. 1 that decision proceeded, and the plaintiff was held to be entitled to sue. 
'Hie ■a<v of Humbler. Hunter, was an action by Orate Humble, on a charter- 
party signed by her son, J. C. Humble, in whith he was described a> the ‘owner 
of 1 ! 10 good ship or vessel called Th. Ann.’ There the son was called at the 
trial, ac I, after objection tak* 11 to his admissibility, proved that he executed as 
agent for the plaintiff, and the plaintiff had a veidiet. The Court, howevoi, 
granted a new trial, on the ground that it was not competent for a third party to 
come m and claiin«to be the principal, and so contradut the express statement 
of the contract itself. The case turned upon the form of the contract; for it 
was conceded, that if the words * owner of the good ship,’ &e. had been omitted, 
the plaintitl' might have sued, on showing that she was the real owner, and that 
the son was her agent only. Snell evidence tvould not have contradicted the 
contract, but would only have let in a third party who was really interested, in 
conformity with the current of authorities in cases of contracts executi d by- 
agents, and in tlicir own in tines. The case of Jenkins i\ Hutchinson, 14 Jur. 
'G 3 , was also cited for the defendant, but it proceeded on a different g’-ound, 
and is not applicable to the present .question. There the defendant was sought 
to be charged as principal on a charter-party executed, by him, on the tace of it, 
as agent ibr Barnes ; hu had, in truth, no authority from Barnes, nor was he 
AGENCY. , 40 
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founded upon fhe same considerations of reciprocal equity and 
justice, as the general rule itself. 1 . The rule, properly and pri- 

bimself interested at all; and tlie Court held, that he eould not he sued as prin¬ 
cipal without showing that he really was so. A distinction was taken on the 
argument in the present case, by the defendant’s counsel, between an executed 
and an executory Contract; and it was said, that whatever might be ?lie rule in 
the former class of eases, where the defendant has received the benefit of the 
contract, and it is probably immaterial to him whom lie pa} s, 3 et that in the 
latter class the defendant cannot be propcrlv held answer^le to B, having ex¬ 
pressly contracted with A ; and a passage in the judgmemof the Court,’ in the 
case of Bavner v. Grote. was much relied on, which is this: ‘If, indeed, the 
contract had been wlioll} unperformed, and one which the plaintiff, b} merely 
proving himself to be the real principal, was seeking to enforce, the question 
might admit of some doubt. In many cases, such ns, for instance, the case of 
contracts, in which the skill or solvency of the person who is named as the piin- 
eipal may reasonablv be considered as a material ingredient,in the conti a< t, it 
is dear that the agent cannot then show himself to be the real print ipal, and sue 
in his own name; and it mav be fairly urged that this, in all executory con¬ 
tracts, if wholly unpeifonned, or if partly performed without the knowledge of 
who is the real pimcip.d, mav be the general rule.’ With this passage we entirely 
agree; but it is plain that it is applicable only to cases where the supposed prin¬ 
cipal is named in the contract; if he be not named, it is impossible that the 
other party can have been in any wav induced to enti r into the contract by any 
of the reasons suggested. In the piescnt ease, the names of the supposed freight¬ 
ers not being inserted, no inducement to enter into the contract, from the sup¬ 
posed solvency of the freighters, can be surmised. Ain one who could prove him¬ 
self to have been the real freighter and principal, whether solvent or not, might 
most unquestionably have been sued on this charter-part}. The defendant can¬ 
not have been in any way prejudiced in respect of any supposed reliance on the 
solvency of the freighter, since the freighter is admitted to have been unknown 
to him, and he did not think it necessary to inquire who he was. It is, indeed, 
possible that he may have been contented to take any freighter and prim ipal, 
provided it was not the present plaintiff; and he may have relied on the terms 
of the charter-party, indicating that the plaintiff was an agent onl}, being willing 
to accept of an} one else, be he who he might, as principal. *After all, therefore, 
the question is reduced to this, whether we are to assume that tin* defendant did 
so rely on the character of the plaintiff as agent only, and would not have con¬ 
tracted with him as principal if had known him so to be ; and are to la} it 
down as a broad rule, that a person contracting as agent for an unknown and 
unnamed principal, is precluded lrorn saying, 'I am unself' that principal-’ 
Doubtless, his saying so does in some measure contradict the written contract, 
especially fhe concluding clause, which sa}s: ‘This charter-party being con¬ 
cluded on behalf of another party,’ &c., for there was no such other party. If 


1 Ante, § 402. 
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inarilyyhas its due operation, where the age#t, entering into 
the contact, is the mere representative of the prinoipal, and 
has acquired no interest, or lien, or other claim under it, in vir¬ 
tue of his agency; for, if he has acquired any such interest, 
lien, or other claim, then, to the extent thereof, he is entitled to 
protection, as well against the principal, as against the other 
contracting party. 1 Thus, for example, a factor or other agent 
lias a lien on the goods intrusted to him for sale for his com¬ 
missions and advances, and, when fie ha-, sold the goods, this 
lien will attaclrupon the price in the hands of the purchaser; 
and to this extent the factor, or other agent, may insist upon 
payment from the purchaser to himself, in opposition to the 
claims of the principal, and also of the purchaser against the 
principal.- But, to entitle the factor, or other agent, in such a 


may lie that tin* plaintiff entered into, the charter-party for some other partv, 
who had not absolutely authorized him to do -o. and afterwards d»< lined taking 
it: or it may be that he intended origin.dl\ to he tie* principal. In either ease 
the charter-party would he. Mri< tly apt-akin*;, eontradi'Mi d; yet the defendant 
does- not appear to he prejudiced, for as he wa- regardless who the real freighter 
was, it dioiild seem that he trusted for his freight to his lien on the eaigo. Bur 
there is no contradiction of a charter-parti, if the pi limit]' can be considered 
as filling two character., namely, those of agent and principal. A man can¬ 
not. in strict propiiety of speech, h# said to he an agent to himself; yet, in a 
contract of this description, we see no absurdity in saying, that he might fill 
both • haracters — that he might contract as agent for the freighter, whoever 
that ilighter might turn out to be, and might still adopt that character of 
iici'gliler himsdf if he chose. There is nothing in the argument that the plain- 
till 's responsibility i- expressly made to cease 4 as soon as the cargo is shipped, for 
that lin.itation plainly applies only to his character as agent, and, being real prin¬ 
cipal, Ins responsibility would unquestionably continue after the cargo was shipped. 
Upon the whole, we are of opinion, that this rule must he made absolute.”J 
1 3 Chilly on Comm, and Maniif 211 ; Post, § 421 ; Smith on Mere. Law, T 7, 
(2d edit.); Id. pp. 1 A"*, 136, 139 (3d edit. IK13) ; Drinkwater v. Goodwin, Cowp. 
15.251,255; 1 Li verm, on Agency, 217-210, 226, 285 288,836, (edit. 1818); 
Id. 364-367 ; Morris ti. Cleasby, 1 Maule & Selw. 576; Hudson v. Granger, 
5 Barn. & Aid. 27, 32-81. If he is an agent acting under a iM rndere commis¬ 
sion, he has an undoubted right to sue, so as to protect himself from liability 
under his guaranty. And the principal cannot displuie his rights, without, at 
the same time, waiving the guaranty. See 1 Liverm. on Agency, 226, 227, (edit. 
• 818); Schrinislnrc v. Alderton, 2 Str. R. 1183; Houghton r. Mathews, 3 Bos. & 
Pull. 180 ; Morris w. Cleasby, 1 M.iule Jc Selw. 576 ; Pale/on Agency, by Lloyd, 
285-287, 364-366. 


2 3 Cliitty on Comm, ami Manuf. 211 ; Ante, §§ 34, 37 


-879, 401 ; Tost, § 424; 
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case, to this pi#ilege, he must give notice thereof to the pur¬ 
chaser, before the latter has made payment to the principal; 
or, if the purchaser insists upon a set-off against the principal, 
before such right of set-off has attached to the transaction. 1 
In short, the purchase# is entitled to protection, then, and then 
only, when he has no notice of the claim of the factor, or othei 

Smith on Merc. Law, 77, (2d edit.) ; Id. B. 1, ch.«», § 6, p. 189, (3d edit. 1848) ; 
Dnnhwater v. Goodwin, Cowp. R. 251, 255 ; Paley on Agency, by Lloyd, 285- 
287 ; Id.326; Id. 3G4-.867 ; Hudson v. Granger, 5 Barn. & Aid. 27, 82-84. 
I xml Mansfield, in delivering the opinion of the Court, in the case of Drinkwater 
v. Goodwin, Cowp. 11. 251, 255, said • “ The maxim of law, which sa\a, that it 
shall not be in the power of any man, by liis election, to vary the right.* of two 
other contending parties, is a verj wise maxim, as well as a very foitunate one 
for the parlies who are so disputing; because by giving notice to such person to 
hold his band, and olleung him an indemnity, he renders himself liable to the 
true owner, if after suih notice be takes upon himself to (leiide the right. And, 
therefore, though the purchaser ol goods from a factor has a right to pay him the 
money, and be discharged, vet, when the principal and factor have a dispute, 
the bujer, with nolke ot such dispute, has no right to prejudice the title of 
the principal. This case, therefoie, is in the nature of a bill of interpleader. 
The defendant is tin stakeholder, the assignees and Jeflnes are eon tending, and 
the Court is to decide. Jeflnes ilaims the money, as having a Inn on it, and 
the assignees claim it, as standing in the place of the bankrupt. Jeflnes claims 
it, as having a lien. To consider the ease, therefore, upon the general 

question, we think .that a factor who receives cloths, ami is authorized to sell 
them in liis own name, but makes the bujer debtor to himself, though he is not 
answerahte for the debts, jet he has a light to receive the monuy. Ilis receipt 
is a discharge to the buj er, and he has a right to bring an action against him to 
compel the pajincut; and it would be no defcm e for the bujer in that action to 
say, that, as between him and the pi tin ipal, he (the bujei j ought to have that 
money, because the principal is indebted to him in more than that sum: for the 
• principal himself can never say that, hut yhere the fa< tor lias nothing due to 
him. There is no case, in law or equitj, when 1 a factor, having money due to 
him to the amount of the debt in dispute, was ever prevented from taking 
money for cloths in his hands.” From the language of the Court in this ease, it 
has been infeired, that the agent cannot maintain a *>uit of this sort without first 
giving, or offering to give, an indemnity to the other contracting party. It may, 
perhaps, descrve consideration, whether this is absolutely indispensable; sinco 
the factor, or agent, by his contract, accpiires a right to sue, as the primary con¬ 
tracting partj An indemnity is, without doubt, ordinarily tendered ; and, if not 
offered, th^ case may properly be deemed a case for a bill of interpleader in 
equity. See Paley on Agency, by Lloyd, 864, 865; Post, § 409. 

t Drinkwater v. Goodwin, Cowp. It. 251, 255; Coppin v. Walker, 7 Taunt. 
237; Coppin v. Craig, 7 Taunt. 243-;*Atkyns v. Amber, 2 Esp. R. 498 *, 3 Cbitty 
on Comm, and Manuf. 211; Paley tn Agency, by Lloyd, 326, 964, 869. 
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agent, and has acted in good faith, and has acqnired rights by 
the transaction, superior to, and inconsistent with, those of the 
factor or agent. A fortiori , this principle will apply, where the 
purchaser is guilty of a gross concealment of his claim upon the 
principal, which has, in fact, operated as a fraud upon the factor 
-or other agent. 1 * 3 

§ 40S. It is upon this same ground, that, when a faefor, or 
other agent, has a lien for advances, or otherwise, to the full ex¬ 
tent of the price or value of the good:-, of his principal, sold by 
him, he is entitled to receive payment of the proceeds from the 
purchaser, not only in opposition to his principal, but in oppo¬ 
sition to his assignees, in ea-e of hi> bankruptcy ; a for, although 
the bankruptcy of the principal operates a- a ie\ocation of the 
authority of the factor, or other aifent, jet it cannot operate to 
defeat or destroy his lien.' In truth, in mii h a case, the factor, 
or other agent, has a complete po^er 1o di-qnwe of the whole of 
such proceeds as he may plea-e, as hi** own property, against 
the principal and his assignees* The re fort, if he is indebted to 
the purchaser of tin* goods in an equivalent, amount, he may 
set oil’ the one debt against the other, with the absent of the pur¬ 
chaser, and it will be a complete payment and extinguishment 
of the price, so as to bar any action therefor, by the principal or 
his assignees. 4 

109. From xyhat has been already said, it follows, as a natu¬ 
ral ouscqucnce, that if the purchaser of goods from a toctor, or 
oilier agent, who has a lien thereon, should, after notice thereof 
l>\ the faetor, or other agent, nay over the money to the princi¬ 
pal, lie will, nevertheless, be liable to the factor, or Other agent, 
for the same, and the paying will be no defence in ail action 
brought therefor against him. In some of the authorities the. 
qualification is added, that the purchaser should not only have 
notice, but should have an indemnity, or oiler of indemnity, from 
the faetor, or other agent fc 4o protect him against a suit by the 


1 Atkyns v. Amber, 2 Ksp. R. 493; 1 Li verm, on Agency, 217-219, (edit. 
181s) ; Pdley on Agency, by Llo; il, 320, 304, 305. 

a Hudson <«. Granger, 5 Ram. it Aid. 27, 32-34 ; Ante § 407. 

3 Ibid.; Ante, § 349 ; Post, 482, 483. 

4 Hudson v. Granger, 5 Ram. be Aid. 2^ 32-34 ; Pale; on Agency, by Lloyd, 
285-288; Ante, § 407 ; Post, § 424. 
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principal. 1 But it seems at Jeast a questionable point, whether 
there is any principle of law, which positively requires such an 
indemnity, or offer of indemnity. 2 

§ 410 It also follows, from the premises, that, subject only to 
these special rights of the factor, or other agent, the principal 
may, jn all cases, assert his own general rights over every con¬ 
tract of purchase and sale, made on his behalf in the course of 
the agency. 3 Hence he may recover from the purchaser of goods, 
under a sale made by hit. agent, the residue of the price, deduct¬ 
ing the entire claim of his factor, or other agent. 4 So, if lie 
extinguishes or satisfies the entire claim of his factor, or other 
agent, his right to recover the whole price is unquestionable, and 
cannot be resisted by the other contracting party, unless upon 
equities, which attach to th£ transaction'against the principal, 
or the agent, or against both. Payments, also, made by the 
purchaser, will, subject to the*likc exceptions, operate as an ex¬ 
tinguishment, pro tanto, of the debt, as indeed has been already 
suggested.'’ 

§ 411. Similar principles apply to matters of defence by an 
agent, who is <«ucd upon any contract upon which die becomes 
personally responsible, as well as his principal. Thus, for exam¬ 
ple, if a factor is employed to buy goods, and he purchases them 
in his own name, not disclosing any other principal, and he has 
in his own right a set-off against the seller, he may avail himself 
of it in^t suit brought against him by the seller. 0 8o, if he sells 
goods under the like circumstances, he may set off the price of 
the goods against a debt, personally due from himself to the pur¬ 
chaser, at least if the principal does not interpose against t. 7 

§ 412. In respet t to the rights gf agents to maintain actions 


l PdU) on Agemv, by Llojd, 863, 3C6, Driakwater v. Goodwin, Cowp 
R. 251. 

* Ibid But see ante, § 407, note. 

3 Antt, §§ 402, 403. * 

4 Ante, § 403 , Huntington v. Knox, 7 Cush. 374. 

6 Ante, § 407. 

0 This seems to be a natural result from the reciprocal right of the buyer, in 
each a cas<j, lo set off a d ‘bt due to him from the factor, who does not disclose 
any principal Paley on Agency, by Lloyd, 326, 827; Ante, § 404. 

7 JPaley on Agency, by Llojd, 112yiote; Id. 286, 287; l Literal, on Agency, 
826-232, (edit. 1818) ; Morris v. Cleisby, 1 M. & Selw. 576, 379. See Young 
v. White, 7 Beavan, R. 506. 
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, upon contracts made personally with them, there is another ex¬ 
ception, founded upon motives of public policy, which should 
here be noticed. We have already seen that public .agents are 
not ordinarily personally liable upon any contracts made by 
their^in their official character or otherwise, for or on behalf of 
the government. 1 A reciprocity exists upon the like contracts in 
favor of the other party. As public agents art not ordinarily 
suable, so they cannot ordinarily sue thereon. Thu*, for exam¬ 
ple, where a naval officer shipped seamen for the public service 
on board of a public ship, and took a contract from a surety for 
their rendering themselves on board at the proper time; it was 
held, that the government only, and not the officer, could sue on 
tht contract.' 5 So, where a bill of exchange wa- indorsed to the 
Treasurer of the Unijed States, it was held, that it was compe¬ 
tent lor the United States, in their own name, to "lie upon such 
indorsement, as having the sole interest in the property: 5 On 
the oth**r hand, if a public agent should personally bind himself 
(as he may) by a contract for the benefit of the government, and 
thereby become personally liable to the other contracting party 
thereon, there he would have a reciprocal right to hold such 
other party personally liable to him oil the same contract, for 
any breach thereof. 4 • 

§ 413. We may close this part of onr subject by remarking, 
that although an agent (known to hi* such) is ordinarily entitled 
to .ceeive payment of any debt, due to bis principal, in the 
course of his agency, wherever that right results from the usage 
of trade, or from an express agreement, or from an implied au¬ 
thority resulting from the course of dealing between the parties ; 
yet, wo are not to understand, that the agent thereby acquires 
any right to receive payment, except in the ordinary modes of 
business/’ He has no right to change the security of his princi¬ 
pal for the debt, or to make himself the debtor to the principal 
fqf the like amount, in lieu of the person who owes the debt, 

1 Ante, § 302-307. 

a Bain bridge ». Downic, 6 ^lass. It. 253. 

3 United Stales v. Dugan, 3 Wheat. It. X72, 180. 

4 Ante, §§ 306, 3S8. 

5 Ante, §§ 418, 103, 100, 181, 215; Post, §§ 420, 430, Thompson on Bills of 
Exchange, p. 370-373, (2d edit. 1836.) 
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without the consent of the principal, express or implied to that 
effect. Thus, for example, if an agent has authority to receive for 
his principal a debt due from a third person to him, and the agent 
owes the like amount, or a greater, to such third person, he has 
no right to substitute himself as the debtor to his princip^, giv¬ 
ing him credit for the amount, or to set-off the debt, due by him 
t to such third person, against the debt due by the latter to his 
principal. But there may be a usage of trade, or a particular deal¬ 
ing between the principal and agent, which would justify such a 
set-off. And, indeed, it is said to be a common usage between 
insurance brokers, and underwriters upon policies, thus to set off 
losses on policies; and for the broker then to charge lnmself 
with the amount of the losses, and to give credit to his principal 
therefor. 1 

h 

k 414. Let us now proceed to the second branch of our in¬ 
quiry, In what cases agents acquire rights against third persons 
founded upon the torts of the latter, in the course of their 
agency. "We have already had occasion to remark, that factors 
and other agents in virtue of their possession of the property of 
their principals, arc entitled to maintain actions of trespass and 


l Stewart v. Aberdien, 4 Mees. & Welsh. 211, 228. On this occasion. Lord 
Abinger is reported to have said: “It must not be considered, that, by this 
decision, the Court mean's to overrule any case, deciding, that, where a principal 
employs an agent to recei\e money, and pay it orer to him, the agent does hot 
thereby acquire any authority to pay a demand of his own upon the debtor, by 
a set-off’ in account with him. But the Court is of opinion, that, where an insur¬ 
ance broker, or other mercantile agent, has been employed to receive money for 
another, in the general course of his business, and where the known general 
course of business is, for the agent to keep A running account with the principal, 
and to credit him with sums, which he may have received by credits in account 
with the debtors, with whom he also keeps running accounts, and not merely 
with moneys actually received, the rule laid down in those cases cannot properly 
be applu d, but it must be understood, that, where an account is bond jitit set^Jed 
according to that known usage, the original debtor is discharged, and the agent 
becomes the debtor, according to the meaning and intention, and with the 
authority, of the principal.” Ihcre is some mistake in the language attributed 
to Lord Abinger, in the first sentence above quoted, and be probably intended 
to state the reverse case from that, which the language imports. I have given, 
in the text, what I presume was his real meaning. See ante, §§ 98, 99, 108, 181 i 
Barker v. Greenwood, 2 Younge & Coll. 415 ; Morris v. Cleasby, 1 M. & Selw. 
576, bit. m * 
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trover against third persons for any torts or injuries, affecting 
that possession. 1 

§ 415. So, if an agent is induced, by the fraud, deceit, or mis¬ 
representation of a t bird person, to purchase goods for his prin- 
cipal^r to sell goods for his principal, and thereby he sustains a 
persist! loss, he will be entitled to maintain a suit against such 
third person for such wrongful act or deceit. 2 I'll us, for exam¬ 
ple, if a factor should buy goods for his principal, which were 
falsely and fraudulently represented by the seller to be of a par¬ 
ticular quality, or growth, or manufacture, which alone he was 
authorized to buy for his principal, and tin* principal should 
refuse to receive them, or the factor should be otherwise in¬ 
jured thereby, lie would be entitled to a lull recompense from 
the seller for tort. 3 

§ 416. But, except in cases of this sort, or in ca-e- of a kin¬ 
dred nature, the remedies in favor of agents against third per¬ 
sons for mere torts seem to be circumscribed within \ery limited 
boundaries. We may, therefore, dismiss this part of the subject 
with the following brief and general summary of the whole doc¬ 
trine ; that the remedy of agents for mere torts is confined to 
cases where their right of possession is injuriously invaded, or 
wliefe they incur a personal responsibility, or loss, or damage in 
consequence of the tort. * 

* W 

1 \dey on Agent*/, by Lloyd, 3(53 ; Solomons r Itauk of Lngland. IS East, 

note ; l>e la Chau mot to v . Bank of England. :* 15. \ Ciossu. 2 <*h ; Williams 

Millington, 1 IT. Black, si. Soo Jo-oph r Knox. 3 Caniph K t>20; Smith on 
More. Law, 77, (2d edit.) , Id. B. 1, ill 5. Jj <», p. 135*. (3d edit. 1M3), Burton v. 
Hughes, 2 Bing. It. 178 ; Booth v. Wilson, 1 Barn. \ Aid. 58*; Story on Bailw. 
§$ 88, 152. 

8 Ante, § 401. 

3 See ante, 201, S8H, 402. 
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CHAPTER XVI. 

RIGHTS Ol' PRINCIPALS AGAINST THIRD PERSONS. 

§ 417. We come, in the next place, to the consideration of 
the Rights of Principals, which are acquired by, and under, or 
in virtue, of, any agency,* against third persons. These rights 
are naturally divisible in^o two sorts : first, those which are ac¬ 
quired under the contracts made*by their agents ; and, secondly, 
those which are acquired on account of torts or injuries done to 
their property or rights in the course of the agency. Many of 
the topics belonging to this Jiead have incidentally come under 
review in the discussions in the preceding pages. They will, 
therefore, be briefly examined in this place, with such further 
illustrations as their importance may require. 

§ 418. And fir-t, in relation to contracts. We have already 
seen, that the piincipal is bound by the acts and contracts of his 
agent, done with his consent, or by his authority, or adopted by 
his ratification. 1 In such cases, there arises a reciprocal obliga¬ 
tion to the principal, on the part of the third person, with whom 
such contracts are made, and for whose benefit, and with \\ hose 

• * i # * 

consent, such acts are done. In short, the genera} doctrine# in 
all such cases, is, that the principal, as the ultimate party in 
interest, is entitled, against such third persons, to all the advan¬ 
tages and benefits of sueh acts and contracts of his agents. 2 * * S 

§ 419. This doctrine applies, a fortiori , to every case where 
the agent does not contract in his own name, but solely in the 
name of his principal; for, in such a case, the principal is not 


1 Ante^ § 147 154, 160, 161, 289, 242-241, 269, 270, 272 ; Paley on Agency/ 

by Lktyd, 324; Seignior and *Wolnier’s caM>, Godb. It. 360, 861 ; Routh v. 

Thompson, 13 East, 274 ; Hagedorn i>. Olnerson, 2 Maule & Sclw. 485 ; Maclean 

r. Dunn, 4„Binp. It. 722 • 3 Cliitty on Comm, and Manuf. 201-203; Bridge o. 
Niagara Ins. Company, 1 Hill, R. 247. 

S Paley on Agency, by Lloyd, 228-826 ; 2 Liverm. on Agency, 281-284, (edit 
1818}; 8 Chitty on Comm and Manuf. 201; Grojau v. Wade, 2 StarkiS, R- 
-t 443 ; Small v. Atwood, 1 Younge, It. 407, 457. 
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only a contracting party, but he is the sole contracting party, 
exclusive of the agent, and is alone competent to sue or enforce 
any other remedy thereon. 1 In all cases of *this sort, however, 
the principal, while he is entitled to all the advantages and 
benefits of tlie contract of his agent, must take them with all 
the a#endant burdens, and subject to all I he attendant just 
counter-claims and defences of* the other contracting party. 2 
Thus, if the contract of the agPnt is impeachable, on account of 
the fraud, imposition, misrepresentation, or other mi-conduct of 
the agent, the principal is affected with all the consequence:* 
thereof, and called avail himself of his own innocence, to -up- 
port what would otherwi-o be an unfounded or dcl'ecthe title." 
So, if the agent has sold goods* in hi- own name, no other per¬ 
son being known a- principal, and the agent agree-, at the time 
of the sale, that the vendee ma\ -et otf agnin-t the priee a debt 
due to him by the agent, that -et-iilf will be a- good agam-t a 
suit brought by the principal, a- il would be, if the -uit'was 
brought by the agent for the price. 4 (IIu 1 a purch.i-er, being a 
creditor of the agent ot the vendor of an e-taic, and dealing with 
the agent in the absence of hi- principal, and without any spe¬ 
cial authority of the principal for the purpose, is not mititlcd, as 
against the principal, b\ agreement with the agent alone, to 
place his debt, really due fioin the same agent, to the debit of 
the principal, on account of tin* purehase-mone) : and any -uch 
arr.u gement will be treated as in valid/’] 

§ 120. Upon the same ground, liable to the like exceptions, 


1 Anns §§ 201, 202. 

2 Ante, § 402-0)1. [But this lule would not allow a purchaser ot siood-, 

taught of an agent, but in lact belonging to a fou ign piim ipal, to a <1 — 

charge in bankruptcy to an action In Mich piiiuip.il, whit li would have been a 
good bar,had the agent been the real poncipal; at least, nut when the lact wa- 
disclosed to the purchaser, that the goods belonged to a foreign poncipal, al¬ 
though bis name was not given. 11-lev c. Morriam. 7 ('nsh 242 | 

3 Paley on Agency, by Lloyd, 325; 3 Clutty on Comm, and Mauuf. 202. 203, 
208. 

* Ante, §§ 237, 403, 404; Post, § 411; 2 Livorm. on Agency, 285, v »dit 
ls 13); 1 Liverm. on Agency, 90, 91, (edit. 181S); Wes wood r. Bell. 4 Campb. 
IL 349; Paley on Agency, by Lloyd, 325-327, and note (h), and Sti.u-cy r. 
l)ecy, there cited; 8. C. 7 Term It. 301, note; ticoige v. Clagott. 7 Term IL 
359, 361 ; Llalione v. Williams, 7 Term It. 360, note a. 

6 Yoan§ v. White, 7 Beavan, IL 506. 
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the principal is ordinarily entitled to the same remedies against 
such third persons, in respect to such apts aud contracts, as* if 
they were made or done with' him personally: Thus, for ex-, 
ample, if goods arc bought or sold by an agetit, Jhe principal 
may maintain an actio* in his own name uj&n the contract, for 
the price or for the delivery of the goods* 1 , The rule (it i? said) 
equally applies., whether the principal be a foreign, or a domestic 
principals It will not make any*difference, that t the egent may 
also be entitled to sue upon the contract; for, as we have seen 
in a great variety of cases, the agent and the principal have 
each a several right to sue on the same conlfcict, the rights of 
the latter being in general, and subject to the exceptions already 
stated, paramount to tlior>e of the former. 3 Neither will it make 
any difference, in such ca>es, that the agent is a factor, acting un¬ 
der a del (redere commission ; 4 nor that the principal, at the time 
of entering into the contract} is unknown or unsuspected ; 5 nor 
that the ihnd por-on has dealt with the agent, supposing him to 
be the sole principal/’ The only etfect of the last consideration 
is, that the principal will not be permitted to intercept the fights 


•1 Ante, §§ 110, lfi], 269, 270, 272, 402, 403, Pali \ on Agenc}, b} Lloy^, 828, 
324 ; Brewster v. haul, s bouis R. 200 

® Taintoi v Premli igast, 3 ^lill, R 72. 

3 Ante, 200, 270, 110, 411. * 

4 Ante, §§ 110, 161, 270, 272 ; Paley on Agency, by Llo\d, 324 ; Id. Ill, and 
note (3); Ler cuck v. Meigs, 1 Co wen, R. 645, 663-665, 670 , 3 Chitty on Conan, 
and Manuf 201,202. 

5 Ante, 270 , lisle} v Meinam, 7 Cush. 242 ; Tamtor v. Prcndcrgast, 3 Hill, 
N. Y. R 72; Small v Atwood, 1 Younge, It 407, 452. On this occasion Lord 
Lyndhurbt said “ Whole a contract is entered into by a poison as agent for 
another, though it is not known that he is contracting in the character of agent 
at law an a< tion mav be maintained either m the name of the agent or in the 
name of the principal; and, in a Court of Equity, I apprehend it is perfectly 

.^ear, that where a contract is entered into by an agent in his own name, but 
really on behalf of other persons, it is necessary that those other persons, as 
being interested in the subject-matter of the suit, should be, in some shape or 
Other, parties to the contract" 

* Ante, §§ 266, 267, 291-294 ; 8 Chitty on Comm, and Manuf. £01, 202; Smith 
on Merc., Law, B l, ch ft, § 5, pp. 134, 135, (3d edit. 1843); firewater v. Saul, 
8 Louis. R 296; Williams v. Winchester, 19 Martin, 22; LeVlertuk v. Meigs, 
1 Coiron, R. 645, 668-665; Huks v. Whitmore, 12 Wend. B. 548; Walter v. 
Boss, 2 Wash. Cir. R. 283 ; Grojan v. Wade, 2 Starkie, XL 448; 2 Kent, Comm. 
Lech 41, p. 632, (4th edit.) * * 
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of such third person in regard to the agent; but he must take 
the'contract, subject to all equities, in the same way as if the 
agent were the Sole principal. 1 Thus, for example, if the agent 
is the only knoWn or supposed principal, the person dealing with 
him will be entitle'd to the same right <*f set-olF, as if the agent 
were the true and only principal. 2 But, subject to these rights, 
and those of the agent himself, the principal may generally sue 
upon such a contract in the same manner as if he had person¬ 
ally made it. 

§ 421. This doctrine is of high antiquity in the common law; 
and it is so entirely consonant to natural and reciprocal justice, 
that it probably had its foundation in the earliest rudiments 
thereof. It was recognized in an early case, where the principal 
had authorized his servant to compound and settle a debt with 
the debtor, and the debtor made a composition and settlement 
with the servant, and promised the latter to pay 1 he balance; 
and it was held, that the principal might maintain an action 
in his own name upon the promise:' the principal may 

• 

1 Smith oil Mere. Law, 7.1, M, (2d edit.); Id. 11 1. eh. $ •">, p. 114, 

(3d edit. 1st;]); Coale- r. Lewes l 1 ampti 11. -1II ; (nit-on #• AVmtei, 1 Bain. 
& Adolph. US ; 2 Kent, Comm. Lei I. 11, p. M2. ( *th edit.); Ante, .‘ism, 40 1, 
4U7, 41U, 420. 

9 Smith on Merc. Law. 74, (2d (dit ) ; Id I>. 1 , ih. e. .*», pp. 134. 13.1, 

(Id “dit. 1843) ; Coates r. Lewes, ] (’amplt. It.*411 ; Ante. $<; 1U0. 404,407.410. 
42 » 1‘alev ou Agency, In Lloyd, 27 7-2SO, gss, 2SU ; Mi ace v r. Deey, 7 T. It. 
30i note; Carr e. llinchliir, 1 Barn. 3; Cies-w 7* 17 ; T.ivloi r. lvuner, 3 Barn. 
K Adolph. 320; Baring v. C’orrie, 2 Barn, & Adolph. 1.57; (lib.-on r. Winter, 
S Barn. & Adolph. US ; 3 C’hitty on (\nnm and Mnnui. 2oj- 203 ; Taintor v. l’ren- 
dergasf, 3 Hill, It. 72; Young v. White, 7 Hoavnn, It 7»oS 

3 -Seignior and Walmer’s ease, Codb. It. ISO; l’alcy on Agency, by Lloyd, 323 ; 
3 Clotty ou Comm, and Mauuf. 201. In Seignior and Walmer’s ease. (Codb. It. 
3(10,) Mr. Justice Dodderidge .-aid: “ A 11 a-sump-it to the servant for the master 
is good to the master; and- an as-ump-it, by the appointment of the master of 
the bervant, shall bind the master, and his assumpsit. 27 Ass. If my baily of 
my manor buy cattle to stock my grounds, I shall be < hargeable in an action of 
debt; and, if my baily sell corn or cattle, 1 shall have an action ot debt tor the 
money; for, whatsoever comes within the com pas- of the servant’s service. 1 shall 
be chargeable with, and likewise shall have advantage if the same. If a servant 
selleth a horse with warranty, it is the sale and contract of the master, but it is 
the warranty of the servant, unless the master giveth him authority to warrant 
it; for a warranty is void which is not made and annexed to the contract; but 
there it is the warranty of the servant, and the. contract ot the master But it 
the mhster do agree unto it after, it shall be said, that lie did agree to it ah initio, 

auency. 41 v 
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sue upon a contract, made by his servant for labor and ser¬ 
vices, if he originally authorized the servant to make the con¬ 
tract, or subsequently ratified it; at least if, at the time, the 
other contracting party knew that the servant was not acting 
sui juris , or if he aftertvards had notice thereof from the prin¬ 
cipal, before the price of the labdr and service were paid to the 
servant. 1 

§ 422. There are exceptions, indeed, |p this doctrine, most' 
of which have been already alluded to, where the principal can 
, neither sue, nor be sued, upon the very contract, made by his 
agent, although it has been made by his authority, or in the 
course of the agency. 2 Thus, if the instrument is under seal,# 
and is exclusively made between the agent and the third person, 

As where a servant doth a dUseism to the use of liis master, the master not 
knowing of it, and tln-u the servant makes a lease for ) ears, and then the master 
agrees, the master shall not avoid the lease lor y ear-, for now lie is in, by reason 
ot his agicement, uh natio. Wh< n the servant pioini>eth for the master, that tlic 
mastoi shall foihear to sue, vS.(and shall In such a day deliver to the defendant 
the obligation, he , and the defendant piomiseth to pay the money at such a day; 
and the master, havnur notice then ot, agnetli to it, it is now the promise of the 
master oh imho: for it is iiuludcd in lii>, authontv, that he should agn*e, com¬ 
pound, &.e., and he hath powei to make a piomise.” Judgment in the principal 
case was ghen lor the plaintiff, but see ant<, jsi; .»{», 132. 

1 Palcy on Agency, hy Lloyd, 3J!t. Mi Lloyd's note on this subject deserves 
to be cited. Mr. l\iley, m lus test, had said “ Whether a master may bring an 
action lor the recoveiy of his servant’s earnings, seems to be a point unsettled.” 
(See Co. Litt. 117 a, Mr. Hargrave’s note.) Mr. Lloyd then adds: “There 
would not, however, it is apprehended, lx* much dilliculty iu deciding such a 
point, when it arose. The question’would be, first: Was the transfer of serviie 
originally made with the master’s assent; if not, it seems clear that the master 
might, by subsequently adopting the act, maintain an action for work and lalwr 
done by Ins servant. If yes, there is then the further question, whether the ser¬ 
vant, in that particular employment, was to he considered as the servant of his 
• original master, or that of the pei.sou immediately employing him. And it is 
submitted, that, if the master .were liable for wages to the servant during the 
period of the substituted employ merit, the inference would arise, that fa# still 
considered the servant as his own, and did not intend to waive the benefit of bb 
earnings. But, if, by pievious agreement, ho were released from,a proportionate 
amount oC wages, then the contrary conclusion would be the more reasonable. 

If payment have been made to the servant, in ignorance that he Was the servant 
of another, probably in that dose the employer would be discharged." 

ICO, 160 a, 161,162, note, 278, 264 ; Handford t>. McNair, 9 Wend. 
BH v ’ Goodrich, 6 Wend. R. 68. 
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.as, for example, if it is a charter-party or bottomry bond, made 
by the master of a ship in the course of his employment, the 
principal can neither sue, ftor be sued thereon, although he may 
be bound thereby, and may be entitled to collateral rights and 
remedies growing out of it. 1 

§ 423. Another exception is, where an exclusive credit is 
given to and by .the agent, and, therefore, the principal cannot 
be treated as in any manner whatsoever a party to +he contract,, 
although he may have authorized it, or may be entitled to the 
benefit of it. Thus, a foreign factor, buying or selling goods, 
is ordinarily treated, as between himself and the otifer party, 
, as the sole contracting party; and the real principal cannot sue, 
or be sued, on the contract. 2 This is a general rule of com- 
mereial law, founded upon the known usage of trade: and it 
is strictly adhered to, for the eomcmenee and safety of foreign 
commerce. 3 

§ 421. Another exception i«, where the agent ha* a lien or 
claim uppn the property bought or sold. or upon its- proceeds, 
which is equal to, or exceed?-, ihe amount or value thereof; 
for, in such a case, (as we have seen.) the rights of the agent 
are paramount to those of the principal: and the principal has 
no right to sue thereon, unless with the consent of the agent; 
and, if he*does sue, and the other part\ ha-, received notice of 
the lien, the suit will he ineffectual, of at the peril of the party 
sue *. 1 If any other doctrine were to prevail, the right of lien 
of me agent might be defeat6d at the mere will of the prin¬ 
cipal. 

§ 425. The differences!, in these respects, between our law 
and the Roman law, have already, in some measure, come un- 


1 Ante, §§ 138, 1«.0. 160 a, l*il, 


--•■•VJ jyjf *VW| a wt' A •' m. ^ i 11 - -”'l ” -1 - - -1 - ” •• •” 7 -- - 

o. Anthony, 1 M. & Selw. , r »7.*t ; A Unit t oil Shipp. I’t. 3, eh. 1, § 2. pp. 163, 1(51, 
(Amer. edit. 1829.) Set Til son e. Warwick (ias Company. 4 Barn, it Cres«w. 
962,,968, per Baylcy, •!.; Fletcher r. (iillespie, :t Bing. li. (>35; Ersk. lust it. 
B. 3, tit. 8, § 47-13; Dubois r. Delaware and Hudson (’anal t’o. 4 Wend. It. 
285; Hall v. Baiubridgo, 1 Mann. & Drang. 12. 

9 Aute, §§ 208, 273, 230, 400 ; lVt, $ 418. 

3 Anto, §§ 288, 279, 230, 400; Thompson e. Davenpor*, 9 Barn. & Cressw. 87 ; 
Bator son r. (iandaeequi, 15 East, It. G2; Addison r. CJandasecjui, 4 Taunt. It. 
• j 74 ; Smith on Merc. Law, 68 , (2d edit.) ; Id. pp. 122, 123, (3d edit. 1843). 

4 Ante, §§ 898, 897, 407, 40U 
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der our notice; 1 but it may not be without use to present some 
of them a little more fully in this place. By the Roman law, 
as it originally stood, the principal could not ordinarily sue or 
be sued, on the contract made through the instrumentality of 
his agent; but the latter was generally treated as the proper 
and sole contracting party. 2 3 This was subsequently altered by 
the edicts of the Praetor, so far as it respected the rights of 
third persons to institute suits against the principal, in cases 
falling within the reach of the exercitorial and institorial ac¬ 
tions. 8 But the exercitorial action did not lie in ftivor of ihe 
owner or employed (cxerritor) against the other party contract¬ 
ing with the master. lie was not, however, without a remedy ;. 
for, if there was a contract of hire with the master, the, owner 
or employer might recover the hire in a direct action, ex locato; 
if there was a gratuitous contract, he might maintain an action 
ex mandato. So the Digest lias declared. Sed ex cont'rario , ex- 
ercenti navcm adversus eos , qui cum magistro conlraxerunl, actio 
non poUtcetur, quia non code in auxilio indigebat; sed nut ex locato 
cum magistro , si merc(de operam ei exhibet; ant si gratuitam, 
mandati agere potest.* 

1 Ante, §f 163, 361, 271 

8 Ante, 6^ 163, 201. 271. Pothier, after quoting the doctrine of Paulus m tlie 
Digest, “ Per Proeuratorem non semper ncquirimus aetiones," (Dig. Lib. 3, tit. 
3, 1..72,) adds, in a noti “ Duet, non semper; quia, ut mox videbitur, actio 
utilis interdum nobis ex tout i actu Pirx nratoris accommodatur; quod cat contra 
principia juris, qua* non pernnttunt aliquid acquiri per personam juri nostro non 
subjectam.” Pothier, Pand. Lib. 3, tit. J, n 9, tparg. note (1) 

3 Ante, §§ 163, 261, 271 ; Dig. Lib 14, tit. 1, 1. 1: Id. tit. 3,1. 1 ; Pothier, 
Pand. Lib. 14, tit. 1, n. 10, 11, IS, Id. Ltb. 14, tit. 3, n. 1, 9, 10, 17,18; Krsk. 
Inst. B. 3, tit. 3, §§ 43, £6. 

4 Dig. Lib. 14, tit. 1,1. 1, § IK; Pothier, Pand. Lib. 14, tit. 1 , n. 18, and Po* 

thier's note (1). Pothier sajs “ Scilicet, ut Magister ipsi suas eedat action#’ 4 * * * ” 

He adds, in .another place, speaking of the ea’se of InstitorB: “ Eadetn eqtMtas 
occurrit, ut lux (asu dotur etiam aetio e\ereitori versus cum, qui cum Magistro 
navis contraxit ” Pothier, Pand Lib. 14, tit. 8, n. 4, rnarg. n. (3). See also 

Pothier, Pand. Lib 14, tit. 1 , n. 18, where he says that, in eases of owners of 
provision ships, a broader right is allowed. “ Solent plane Prarfecti propter mm- 
isterium ^nnonae, ilem in provinciis Pi elides Provineiarum, extra ordinem eos 
juvare ex contractu Magistrorum.” Pothier, Pand. Lib. 14, tit. 1, n. 18, citing 
Dig. Lib. 14, tit 1 , 1. 1 , § 18. lie then adds, m a note (3) : “ Exercitore* 

S vium ad aononam inservientium. Cietcris autem exercitoribns non datur 
adversus eos, qui cum Magi'-iro eontraxerunt; nisi forte eo casu,*quo aliter 
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§ 426The iostitorial action was also, in its terms, appar¬ 
ently limited to suits against the principal. JEquum Praztori 
visum est , sicut commoda sentimus ex nrtu lnsfitorum , it a ctiam 
obligati nos ex confractibus ipsorum , ct ronreniri. 1 But no 
like action lay ugainst the other contracting party by the prin- 
eipal. However, he was not without remedy, since, by a ces¬ 
sion of the right of action from the lnstitor, he might, in some 
cases, maintain a suit founded thereon against the other 
party. Sed non idem fanit circa cum, (jtii Insdtorem /ir repo- 
suit , ut exfreriri paus 'd. Scd, si (/nidi in sernim jiro/irimn In- 
stilorem habuit , potist isse scrums, mU/nisitis sibi actionibus. 
Si autem vel afienum sernim, eel (Ham Imminent ifbcrtnn , ac¬ 
tion? dejicietur ipsum tana u Inst it on in, vti Dominion vjus 
convert ire potfril ,. v< l mandati, ril m "of inrum gestorunir It is 
added: Marcclfus autem ait, dibere dari actionem i i, qni In- 
stitorem pnxposuit, in cos, (/ni rum (o luntra n rint.‘ And Gams 
held, that the principal might maintain the suit, if he could not 
otherwise vindicate Ids ri^ht: Ex nomine, >pw lnstitor contraxit , 
si modo aider rem snam see rare non potent. 1 

§ 427. In special case*, aUo, where the contract, made through 
an agent, was declared to be dircellv obligatory between the 
principal and the other contracting part), for example* in 
ease of a sale,) the principal might maintain a direct action 
thereon. Thus the Digest puts it: Si Procurator vend id(n't , ct 
cc \‘rit emptori; qiucrdur , an Domino, ct l adrtrsus Dominion , 
actio dari debeat? Et Papinianns {Lib. U, Ri sponsorum) put at. 
turn Domino ex empto agi posst uti/i actiont , ad txcmplum lnsti- 
tor'up act'uynis , si modo ('em vuidendam mandat'd ; er>jo ctper ron- 
trarium dicendurn est , utitem ex empto actionem Domino compittn 

§ 428. But, except in these and a few othot cases, the general 


rom buam hcrvare non poascnl; ” anil he tlieu refer*, to Pothier, 1’and. Lib. 14, 
tit. 8, n. 4 . 

Lib. 14, tit. 3, 1. 1 ; Pothier, Paml. Lib. 11, tit. 3, n. 1. 

* Dig. Lib. 14, tit. 3, 1. 1; Pothier. Paml. Lib. 14, tit. .5, n. 4,17. Pothier mills 
in his note (2 to u. 4): “ Ti actionem ex hoc contractu Im-titoris, sive i i rujus 
potentate lnstitor est, quiusitam ceilat.” 

8 Dig. Lib. 14, tit. 8, L 1; Pothier, Paml. Lib. 14, li . 3, n. 4. 

4 Dig. Lib. 14, tit. 8 , 1. 2; Pothier, Paml. Lib. 14, tu. ffn. 4. 

5 Dig. Lib. 19, Ut. 1,1. 13, § 25 ; Pothier, Paml. Lib 3, tit. 3, u. 9, and rnarg. 

note (8). * 
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jrule seems to have "prevailed Sn'tM^ Homan law, that r^Siprocal 
actions lay, in cased of agency, only between tbe direct and im¬ 
mediate parties thereto. 1 The modern hatiohs of &>ntiriental 
Europe seem, with great wisdom, to hate adopted the general 
doctrine gf allowing reciprocal actions between the principal and 
the other contracting parties, wherever it is not excluded by tha 
nature, or by the express terms, of the contract. 2 3 * * * * 

§ 499. The rights of principals against third persons, arising 
from the acts and contracts of their agents, may be further illus¬ 
trated by the consideration of payments made to, or by, the lat¬ 
ter. And^first, in relation to payments made to agents. Such 
payments are good, and obligatory upon the principal, in all 
cases, where the agent is authorized to receive payment, either 
by express authority, or by that resulting from * the usage of 
trade, or from the particular dealings between the parties. 8 In 
such cases the maxim of the Roman law i*s justly applied; Quod 
jussu alterius solvitur , pro co cat, quasi ipsi soluturn e$set. A But 
the principal may intercept such payment, by giving notice 
to the debtor not to pay to the agent, before the money is paid; 
and, in such a ca^e, if the agent has no superior right, from a' 
lien or otherwise, any subsequent payment, made to the agent, 
will be inVhlid, and the principal may recover the money from 
the debtor. 3 * * 


1 Pothur, Pand Lib. 3, tit .1, n •», ni.ug note (l) , Ante, §§ 168, note 1, 261, 
272,423, Ers,h Inst. B 3, tit 3, §5 tJ, 4 0 

2 Anft, §$ 1W, 261, 272, Pothiti on Oblig n 72, 82, 447, 448 ; 1 Stair, Instit. 
B 1, tit. 12, § 16 , Li-L. In-tit Ji 3, tit 1, §43-47 

3 Ante, ^ 98, 99,161, 113 1*1)4, § 440,2 L^\erm. on Agency, 226, 232J (edit. 

1818); Id. *281-285 , Smith on Meic Law, (,7, 68 , (2d edit ) , II*. II 1, eb. 5, § 4, 

pp. 124, 125, (>tIt cdiiAim.j) ; Vote, fcfc 98, 181, 215, 413 ; Post, $ 451 ; Pale) 
on Agent), 1») Liu)d, 111, 112, note, Id. 278-281, 285, 288, 825-327; Bar¬ 
ing 0 . Come, 2 B 6. Aid 137, Favuk r Bonnet, 11 East, R. 36; Moirisr 

Cloasb), 1 Maule &. Stlw >7G, 579 , 1 Lneim on Agent), 226-232, (edit. 1813-) 
Pd)ment to a ‘ub-dguit will sumo tunes bind the <igt nt, so as to make him respon¬ 
sible to his print ipal for ,my loss ot the mono) in tlie hands of tho sub-agent. 
Taber r Perrott, 2 Gallis R 363 , Ante, *211 (,i). 

* Big, Lib 50, tit. 17,1 180 , Pol hut on Oblig. by Evans, n. 470, (ii» 805 oi 
the Frendi editions.) 

8 Ante, $§ 112, 40% 403, 407 , Favone v. Bonnet, 11 East, R, 86; Worrier* 

Cleasby, 1 Maule & Selw. 576, 579 ; 1 Liverm. on Agency, 226-232, (edit 1818) 5 

Powell e. Nelfcn, cited 15 East, R. 65; Paley on Agency, by Lloyd, 111, l 12 * 

and note; Id,.285-288, 326-328; Scrinishirc v. Alderton, 2 Str. B. 1182; M«n n 
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§ 430. The inodes and circumstances, under which such pay¬ 
ments are made to the agent, may also have a material, bearing 
on the rights of the principal. If the payments are received by 
the agent, according to the ordinary course of business, or even 
if they are made out of the ordinary course of business, if the 
agent alone is known, or is supposed to be the principal, and the 
debtor has no notice of any claim by the real principal, the lat¬ 
ter will be bound 1 hereby. 1 But, if the transaction is on behalf 
of a known principal, or the principal is afrerwaids disclosed, no 
subsequent payment but such as is strictly authorized by the 
usual course of business, or by the particular linage of trade, or 
by the express or implied authority of the principal,* will bind 
him; and, if made otherwise, the principal ma), notwithstand¬ 
ing, recover the amount from the debtor. 2 


r. Forrester, 4 Camp!). It. <50; Ktcw.ul Ahcidein, l Mees. & Welsh. 21s, 225, 
228; Corlies r. Cimimiim. 6 ('owen, IM, 1 st,. 

1 Ante, §JS {>8, 10U, loa, 1"1, li:i; 1’alej on Auem *. ! \ Ll-od, 27°-2sl, 288; 
Ante, §§ 98, 181, 215, IIS; F.ivenc r. Ilium t, 11 Li*t. U. .is; Coates r. Lewes, 
M Camp!). It. 411; Blackburn r. Scholis, 2 Cimpl). It. Jll, .*1.1. Morris i. 
Cleanin’, 1 Maule ,\: Sclw. 7, 57'*, 1 Lmini. on Audio, 22o 2J2, (edit 
1818); Smith on Mere. Law, 71, 75, ^2d • iltt ), II II 1, »Ii. 5, sj 1, pp. 121, 125, 
1S5, 136, (3d edit. 1813); De Valmain’s Adm*i r I>ull» 14 liters' It. 2s2. 
lienee it is, that if the pn'niipal he unknown and undis< loseil, the agent may 
varv the terms of the contract, and receive pavnient in a in manner he may 
p!e'se, since ho aeti> as and is Mippo-ul to he the pmuipal. Blackhurn o. 
Sei lies 2 Cainph. It. 311, 343. See l’alev on \ueno.bv I.lovd, 2S1-2M. In 
Stewart o. A her dein, i Mee«. \ Welsh. 211, 21 s, wlmh was a ease where an 
insurance broker had received paj.nentof a los-, In .i set-off with the undi r- 
writer according to ’usage Lord Ahingcr, at Nisi Finis, in summing up, ex¬ 
pressed his opinion, “that the notion had been pushed too far about the .ntuil 
payment in cash; and that it appeared to him, that, if one man has to paj an¬ 
other money on account of his principal, and there is money due to him from 
such other person, it makes no dilferenee to the piincipal, whether there is au 
interchange of bank-notes, or a mere transfei of accounts fiom one side t > the 
other; and that it is equally a payment if it is done without fraud. He, however, 
left the whole facts to the jury, and directed them to consider, whether pirtics, 
effecting insurance for their own benefit through an agent, must not know what 
b the habit of dealing between the broker and undirwritor, and whethe< the 
authority to settlo must neft mean, that the broker should settle in the same way 
as is the custom to settle with underwriters ” The Court held his direction right. 
Ante, § 429, note. See also Carr v. Hinchlitf, 4 Ban . Cressw. 54 7 ; Hibson 
»>. Winter, A Barn. & Adolph. 96. 4 

* Paley on Agency, by Lloyd, 278-281 ; Townsend v. Inglis, Ilolt, N. P. Rep- 
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§ 431. Secondly, in relation to payments made by agfents for 
their principals. In these cascsj any mode of payment by the 
agent, accepted and received as such by the other contracting 
party, as an absolute payment, will discharge the principal, 
whether he be known or unknown, and whether it be in the 
usual course of business, or not. 1 Thus, for example, if a factor, 
or other agent, should be employed to purchase goods for his 
principal, or should be intrusted with money to be paid for his 
principal, and the creditor or seller should take the note of the 
factor or agent, payable at a future day, as an absolute payment, 
the principal would be entirely discharged from .the debt, and 
the. credit or, having thus given exclusive credit to the factor car 
agent, would have no remedy except against the latter. 2 The 
question, in most cases of this sort, i?> not, generally, so much a 
question of law, as of fact; that is to say, whether the note’is 
received as a conditional payment, or as an absolute payment; 
whether it is received with the ■ knowledge, that there is another 
principal, or not; and whether there is an exclusive credit given 
to the agent or not/ 1 

§ 432. On the other hand, in all cases of this sort, where ex- ^ 
elusive credit is given to the agent, or an absolute payment is 
acknowledged, either by receiving a security, or otherwise, the 
agent has a right to substitute himself to the creditor, and to 


278; Stewart v. Abordciu, 4 Moos. Webb. It. 218, 22*; Underwood v, Nich J 
oils., 17 Com. B. Hop. 239; 33 -Eng. Law & Eq. It. 321; Auto, §g 98, 181, 410, 
413, 429. 


1 Post, § 440. 

• 2 Clotty on Comm, and Manat’. 201; Ante, 26G-.2G8, 287-300; Seymour a. 
Pychlau, 1 Barn. & Aid. 14, 17-19; Strong v. Hart, 0 Barn. U (jre&sw. 160, ap¬ 
proved in Andcrboa.fi. Iiillies, 10 Eng. Law & Eq. K. 497 ; Smith v. Fcrrand, 
7 Barn. & Cre.ssw. 19; Marbh v. Fodder, 4 Campb. It. 257. 

3 Seymour o. Pychlau, 1 Barn. & Aid. 14 ; Ante, §§ 290, 291, 293, 29G, 297; 
Paley on Agency, by Lloyd, 250-232 ; Strong i>. Hart, 6. Barn. & Cressw. 160 5 
Smith ». Ferrand, 7 Barn. & Cressw. 19; Porter v. Talcott, 1 Cowen, ft. 359, 
888, 385; Johubon v. Weed, 9 Johns, It. 310; l Liverm. on Agency, 207-212, 
(edit. 1818); Everett v. Collins, 2 Campb. It. 515; Corlics ti. Cummings, 
6 Cowen, ^li. 181, 187; Muldon o. Whitlock, 1 Cowen, It. 290, 303-805; Sober- 
merborn v. Loines, 7 Johns. It. 311; Chccver v. Smith, 15 Johns. K. 276; Tap- 
ley o. Heartens, 8 Term It. 451; Marsh v. Pedder, 4 Camj)b. It. 267 j Jaque* v. 
Todd, 8 Wei ^ It. 83; Lincoln v. Battelle, 6 Wend. K. 475; Tobey v. Barber, 
6 John*. Ik fi#; Tentz v. Stanton, 10 Wend. R. 271. * 
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recover the amount from his principal, in the same manner, 
although not in the same form of action, as if it had been actu¬ 
ally paid by him. Therefore, if an insurance broker, by the usage 
of business, or by the agreement of the parties, is exclusively 
liable to the underwriters for the premium, and they credit him 
therefor accordingly, he is entitled to recover the amount from 
his principal, even though he has not actually paid the money to 
the underwriters . 1 But this doctrine is confined to cases where 

1 See Seymour r. Pyehlau, 1 l>arn & Aid. 14 ; Power r. Butcher, 10 Barn. & 
Cressw. 329. On this hitter occasion, Mr. Justice Bay ley said. “This is an 
action l>v the assignees of an insurance broker, for woik and labor, and premi¬ 
um*, against the defendants, who are shiji-ewneis, and had emplmed the broker 
to effect certain policies on their behalf, which he did i fleet with a company of 
which he was a memlier. Now, according to the ordinary course of trade be¬ 
tween the assured, the broker, and tin* underwriter, the as>ured do not, in the 
first instance, pay the premium to the broker, nor docs the latter pay it to the 
underwriter. But, as between the assured and the underwriter, the premiums 
are considered as paid. The underwriter, to whom, in most instances, tlie as¬ 
sured are unknown, looks to the broker tor payment, ami he to the assured. The 
latter pay the premiums to the broker only, and he is a muhlle-man between the 
assured and the underwriter. But he is not solelv ajent; he is a principal 
to receive the monev from the assured, and to pa\ it to the underwriters. In 
this case, the policies were not in the ordinary form, bin by deed, ufld the broker 
covenanted to pay the premiums to the underwriters; and in consideration of 
that covenant the policies were clleeted. The underwriters, therefore, took a 
covi i, nit fiRnn the broker to pay the premium, instead of acknowledging the rc- 
ceip* of the premium, as they do in the ordinary ease of a policy by simple con¬ 
tract. In such a ease, the action would he maintainable at the suit of the broker, 
on life principle, that he was entitled iO call upon the assured for the payment of 
those p-ejuiums which he ha 1 become liable to pay to the underwriters, and 
which they had acknowledged the receipt of. The assured have had the benefit 
of the policies; and, if the underwriters were liable upon the risk, they were 
warranted in calling upon the broker to pay the. premiums. In point of justice, 
the assured ought to pay the broker, or, in the event, which has happened, of his 
failure, his assignees. In an ordinary ease, the assurers would have no claim 
upon the assured tor the picinium, because, by the policy, they acknowledge the 
receipt of it. Here there is no such acknowledgment, and, therefore, it may be 
said, the assurors ^liav claim the premiums from the assured. A contract o in not 
he raised by implication of law, except in the absence of an express contract 
Now, hero there was an express contract between the underwriters and ihe as¬ 
sured, through the agent, and by that contract the underwriter agreed to look to 
the broker alone for the premiums. The assured have had the same benefit from 
the policies, as if the premiums had been advanced to the underwriters at the 
moment when the policies wero effected. Then, it is necessary to consider itt 



490 


AGENCY. 


[ON. XVI. 

* 

it results from the usage of trade, or from the express or implied 
agreement of the parties. For, if a factor, or other agent, should 
buy goods for his principal in his own name, and on his own ex¬ 
clusive credit, payable at a future day, he would not be at lib¬ 
erty, as between himself and his principal, (unless the purchase 
was agreed between them so to be made,) to consider himself* as 
the vendor, or to sue for the value of the goods before the expira¬ 
tion of the credit. 1 

§ 433. The doctrine may be carried further; for, if a cred¬ 
itor of the principal settles with the agent, and takes a note or 


what situation the broker stands, in order to ascertain whether he is not en¬ 
titled to call upon the assured for the premiums. The underwriters have a 
claim upon him for the full amount of premiums; and, if that be .so, lie ought 
to recover those premiums from those persons who ha\e had the benefit of the 
policies.” 0 . 

1 Seymour ?>. Fychlau, 1 Barn. & Aid. 14, 1G-18. Thi-> ease was presented 
under somewhat peculiar circumstances. The purchase of the goods was made* 
by an agent for a foreign merchant then in Kugland. The agent g.ive his ac¬ 
ceptances, payable at six months, for the amount. But the goods were known 
to be purchased for the foreign merchant, and the imciics wore made out in his 
name. The agent brought an action against Ins principal for goods «old and 
delivered, before the acceptances bec.une due, pending which suit he became 
bankrupt. The Court he 1<1 the action not maintainable. Lord Lllenborough 
said: “There is not one feature in the case, to show that the plaintiff was to 
buy in order to assume the character of seller to the defendant. Bie relation 
between the parties is this; the defendant, coming from Russia, wants the accom¬ 
modation of a person in this country to become responsible for hyu; the defend¬ 
ant is to pay to the plaintiff a commission for the sen ice. done ; when a person 
pays another a commission, such other person stands in the relation of fai tor or 
agent; but this commission is to be paid when he has performed the duty. 
What is the duty? to pay for the goods; then, if the defendant is now liable to 
the plaintiff for the debt, ho does not derive the benefit intended to be earned 
by the payment of commission. Upon the latter point, there is not any pretence 
for sajing, that the priee is demamlable iustanter. Let us look at the icason of 
the thing; the defendant wants credit, and yet he is called upon to pay his agent 
immediately. The plaintiff was to pay by a bill at siv months; when he has 
paid that bill, then he may sue the defendant, and not before. , If it were other¬ 
wise, the plaintilf would be placed in a wor.se situation with respect to his agent, 
than he would'with respect to the seller. 1 think, therefore, that, as theft* was 
not In this case any thing to import a contract of buying and selling, and as im¬ 
mediate payment was contrary to the nature of the thing, and the expectancy of 
the.parties, and, as there was not any express stipulation to that effect, the plain¬ 
tiff has failed ill 4>oth points.” 
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cither security from the latter, for the amount due by the prin¬ 
cipal, although, as between the parties, it is intended only as 
a conditional payment; yet, if the creditor gives a receipt, as 
if the money vveref actually received, or the security were an 
absolute payment, so that the agent is thereby enabled to set¬ 
tle, and does settle, with the principal, as if the debt had been 
actually discharged, and the principal would otherwise be prej¬ 
udiced, the debt will be deemed, as to the latter, absolutely dis¬ 
charged. 1 * . 

§ 4:34. Upon this ground, where work was done for the 
principal, and the account was presented to his steward, who 
gave his own cheek on a banker for the amount; and there¬ 
upon the creditor gave a receipt for Ihe money on account of the 
principal; and, upon the dishonor of the cheek, the creditor ac¬ 
cepted another draft for the amount, payable at .a future time 
from,the steward ; it was held, that, if the principal had, in 
the mean time, settled hi- accounts with hi- steward, or had 
dealt with him dillerentlv in con-equence of that receipt, so that 
lie would be prejudiced thereby, the principal would be dis- 
charged. 3 The same doctrine will apply to the ea-e of a ship's 
husband, or a shipmaster, contracting a debt for supplier, or 
for repair- ‘of the ship, where an exclusive credit i< originally 
given to him, or an absolute payment is afterwards acknowl¬ 
edged, by a receipt, upon a note or other security being given 
by such agent for tin* amount, whereby he is enabled to settle 
with, and to receive the amount, i*» credit or otherwise, from the 
ov udK 3 

V* 4‘3o. The foregoing are eases, where payments made by 
the agent are available for the principal, as being for his benefit. 


1 3 C'liittv on Comm, and Munul'. 204 ; AVjatt v. Maupii- of Hertford, 3 Hast, 
It- J 1 7 ; Aliltott ou Miipp. Pt. 1, ch. 8, $ b, and note (1) to the Auier. edit. 16*20, 
p- 70 : 1 Liierm. on A«en< \, 207 21*2, (edit, lblb) ; Marsh r. Pedder, 4 Catnph. 
257 ; Pale}’ on Agent*}, by Lloul, 250-252. 

8 Wyatt v. Marquis oi ilerttord, 3 Ea*»t, 11. 117; Chce\er r. Smith, 15 .Johns. 
It. 27(1; Muldon V. Whitlock, 1 Cowen, K. 290,303-305; 1 Literal, on A_>eney, 
207-212. (edit. ISIS.) 

3 Abbott on Shipp. Pt. 1, eh. 3, § 8, note (1) (Auer. edit. 1829), Heed t*. 
White, .> Esp. K. 122; Stewart ?*. Hull, % How, It. v9; Cheever r. Smith. 15 
Johns. 11. 270 ; Sehermerliorn t\ Louies, 7 Johns It. 311 ; Muldon r. M hitlock, 
1 Cowen, It. 290, 303-305. 
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But payments may have been made by&n agent* injuriously^'., 
the principal; and the question often arises, under what circum¬ 
stances the principal is entitled to recover back the money to 
paid. In the first place, he may recover it tfhck, when the whole 
consideration fails; as in the case of a deposit upon .account of 
a purchase, where the bargain is rescinded, or becomes incapable 
of being performed. 1 So, if an agent to insure pays a premium 
upon a policy to the underwriters, or they acknowledge on the 
policy, that they # have received the premium, and the policy 
never attaches, the principal may recover back the premium from 
them. 2 3 In the next place, if an agent pays money, under a 
mistake of fact, for his principal, the latter may recover it back 
from the party who has received it; 8 [and it seems also if the 
money be paid under a mistake of the legal obligation of his 
principal. 4 ] In the next place, where money has been illegally 
extorted from an agent in the course of his employment, the 
principal may recover it back. Thus, for example, if his agent 
pays duties for which the goods are not liable, and the goods 
are withheld until the duties are paid, the principal may recover 
the amount back. 5 * * In the last place, where an agent has paid 
money, by some fraud or imposition practised upon him, and 
also where he himself has participated in a fraudulent payment 
to another person, cognizant of the fraud, the principal may re¬ 
cover it back. 5 

§ 430. Secondly, as to the rights of principals on account of 
torts or injuries done to their property or rights, in the course of 
the agency, by third per»o*n&. This may be very brieffy dis¬ 
posed of. The tort or injury may be one in wiiich the agent 

1 Paley on Agency, b) Lloyd, 335; Duke of Norfolk v. Worthy, 1 (\unpb. 
R. 837, 833; Smith on Merc. Law, 75, 7(5, (2d idit.); Id. B. 1, <*U- 5, 4, 

p. 124-126, (3d edit. 1843; ; Post, § 451. 

3 PaU*} on Aguic), by Lloyd, 335, 386; l)al/ell v. Mair, 1 Carujib. 1L 532; 
Power v. Bull her, 10 Barn. & Cre&sw. 5129. i * 

3 JVle) on Agency, by Llo}d, 336 ; Id. 23C ; Anchcr r. Bank of England, 
Doug It. 037 ; Treuttell v. Rarandon, 8 Taunt. II 100; Sigourney t*. Lloyd, 
8 Barn, & Or, ssw. 022; S. 0. f> Bing. 11. 525 ; Ante, § 388. 

4 United States v. Bartlett, Da\ ies, U. 9. 

8 Paley on Agent-), by Lloyd, 33C, 337 ; Stevenson r. Mortimer, Cowjt. It- 

805 ; Elliott t>. Swartwout, 10 Peters, It. 137 ; Ante, § 807. * 

8 Pale) on Agenc), by Lloyd, 336-338; Clarke v. Sheo, Cowp. It 197; Taj- 

lor v. Plumer, 3 Maule & Selw. 562; Ante, §§ 224, 229, 230. 
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hllhdfelf has been a party, as well as the third person; or it may 
bfe a tort or injury* in which the latter alone has acted, and is 
alone responsible. In the former case, the agent and the third 
person are jointly, as well as severally, liable to the principal; 
and he may sue both, or either of them. 1 In the latter case, the 
third person *is liable to the principal, although he may also be 
liable for the tort to the agent. 2 

■ § 437. We tnay illustrate these principles by a few cases. 
Thus, if au agent tortiously converts the property of his princi¬ 
pal ; as, if he sells or pledges it to a third per-.cn, without right or 
authority, the latter will generally be liable, equally with the 
agent, for the conversion. 3 4 5 'Phis doctrine applies in all cases, 
where the third p,er-on knew and participated in the illegal or 
unauthorized act of conversion# It also applies in all oases of a 
special agency, (but not of a geticral agency,) even though the 
third person was not cognizant of, or party to, the tort, but acted 
bond full >, and without notice. 1 Tims, if A, not being a general 
, agent of Jft, sells a horse of B to without due authority, or by 
an excess of authority, (', and every subsequent vendee under 
him, will be liable to B, for the comersion. But if A were the 
’general agent of B, although he violated his private orders, A 
alone, and not (.', or any subsequent vendee, would be liable for 
the conversion. 1 

§ I3S. On the other hand, the agent may have conducted 
hims-elt within the true scope of his duties, and the tort or in- 
jurv may arise wholly from the misconduct of a third person. 
Tims, if a third person should wrongfully convert, or misuse, 
or injure the property of the principal, while it it> in the posses- 


1 Paley on Agencv, by Lloyd, *310-312 ; Taylor r. Plumer, 3 Maule X Sobv. 
562. 

2 l'atey on Agency', by Lloyd, 363 ; Ante, ^ 223. 

♦ 3 Chitty on (jpiuiu and Manui 204-201.; Clarke v. Shoo, Cowp. R. 197; 
Paley on Agency, by Lloyd, 213 21s. 339-342 ; Ante, 224, 489, 230. 

4 Auto, 22K, 229; Taylor v. Plumer, 3 Maule A Solw 376; 3 Chitty on 
Comm, and Manuf. 205, 206 ; Paley on Agency, 213-218, 339-342; MeCoi ibie 
v. Davis, 6«East, It. 538; Smith on Mere. Law, 74, 75. (2d edit); Id. 15 1, 
th - 5, § 4, pp. 124, 125, (Sd edit. 1843) ; Anon. 12 Mod 514 ; Baldwin v. Cole, 
#Mod. 212; Taylor p. Kymer, 3 Barn. &«Adolph. 320. 

5 Ante, §§ 78,126-133 ; 3 Chitty on Comm, and Manuf 205, 20C; Pickering v. 

Busk, 15 Rast, 88. 

AUENOY. 
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gion of the agent, the principal may maintain an action ih &is 
own name against the wrongdoer, for damages for the tort. 
So, if, in the sale of goods to an agent, the seller has been 
guilty of a gross fraud, the principal may maintain an action 
for any loss which he has sustained thereby. So, if a master 
of a ship should let the ship to hire to a charterer, and the latter, 
having possession of the ship, should, by his misconduct on the 
voyage, cause the ship to be seized and confiscated by a foreign 
government, or should cause her to be lost or destroyed by his 
negligence, or should convert her to his own use, by going on 
other voyages, or by selling her ; in all these cases the principal 
may maintain an action for the wrong. 1 

§ 139. In many cases of an illegal conversion of property by 
a third person, as well as by his#agent, the principal may have 
an election of remedy ; as, for example, In the case of a tor&ous 
sale, he may waive the tort, and maintain an action for the pro¬ 
ceeds of the sale ; or he may bring trover .against the wrong¬ 
doer. 2 3 Sometimes the one course is more desirable than the 
other; but it is so, only when the interests of the principal may 
be enhanced thereby. Thus, if the wrongdoer has sold the 
goods of the principal for a high price, it will be most favorable 
to the latter to pursue his remedy for the price or proceeds. On 
the otfier hand, if the goods have been sold at an undervalue, 
then aq action of trover would be the more beneficial remedy, 
as the principal would be entitled to recover the full price or 
value of the goods. 

§ 440. We may close this head of inquiry by remarking, that 
the acts of agents, within the scope of the authority delegated 
to them, will enure to the benefit of the principal in a variety pf 
cases, not falling under the preceding heads. In all such cases, 
the acts are treated as the acts of the principal, and are gener¬ 
ally available for him, in the same manner and with the same 
effect as if personally done by himself; according to the old 
approved maxim, Qui pur alium facit,ptr sup&um facere vultlur? 


1 Ante, § 229-231 Palcy on Agen< y, by Lloyd, 172, 1 78, and nofce (n) ; id 
824, 8.25, note (e) ; Hunter t>. Prinseps, 10 East, R. 878, 394 ; Clarke e. bhee, 
Cowp. R. 197. • 

• Ibid.* 

3 Co. JUitt* 258; Paley on Agency, by Lloyd, 143; Branch, Max. (Amer. edit 
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Thus, as we have seen, payment by an agent is payment by the 
principal, and may be® leaded as such. 1 So, a demand by an 
agent, duly authorized by the principal, if he shows his author¬ 
ity, or his authority is admitted by the other side, is a demand 
by the principal, for the purpose of founding a right or an action 
for the principal. 2 In many cases, too, as we have seen, the 
subsequent ratification of an unauthorized act, such, for exam¬ 
ple, as a demand, or notice, or claim, of an unauthorized agent, 
will avail to bind the principal, as well as to confer rights upon 
him. 3 But this is true, only when the act is beneficial to the 
principal, and docs not create an immediate duty on another 
party to do some other act, or does not subject the latter to some 
lo^s, damage, or injur\ : for then, if permitted, it would have a 
retroactive efleet to defeat or control procuring rights, or to 
found duties a compliance with which was not obligatory, or 
e\en justifi ihle, at the time, and, of course, which the law will 
not be so unreasonable as to encourage or establish. 4 


CHAPTER WIT. 
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' ill. *Wf. next come to an inquiry into the rights of third 
pci ,oi;s against principals, arising either from the contracts, or 

* s -1.) '• 122 Smith on Men*. Law, 69, (2d edit ) ; Id. pp. 103, 104, 121, 122, 
(■'1 <‘dit 1813) * 

1 Ante, § 431. 

2 Smith on Merc. Law, 73-73, (2d edit.); Id. II. 1, eli. 5. § 5, pp. 133, l.U, 
(3d edit 18l3)£Pal<*y on Vgenrv, b) Llo\d, 343, 314 ; llothlingk »>. Inghs, 
3 L.i^t, R. 381; lloe v. Davis, 7 East, K 36i; Cooie v. Callawav, 1 Evp. I*, 
llfl ; Coles r. liell, 1 Camp. 478, n. 

3 Auje, §§ 244, 245, 218, 2t!»; Maclean r. Dunn, 4 Hina It. 722; WiNon r 
Andemni, 1 Barn. & Adolph. 450; Bartram r. Farebrother, 4 Bing. It. 571'. 

4 Ante, § 245-247; 3 Cliittv on Comm, and Manut. 206, 207 ; l'alev on Agent v, 
bj Lloyd, 313-347; Solomons v. Dawes, 1 K*«p. It. 83 ; Smith on Men Law, 
7a > 74 » (2d edit) ; Id. p. 133-135, (3d edit. 1843) ; Dee v. Walters, 10 Barn. 8c 
Ci essw. 626. 



496 


AGENCY. 


[oh. rro. 

the acts, or the tort* of their agents. Many topics, which, would 
arrange themselves for consideration unaH this head, have been 
unavoidably discussed in the preceding pages. The subject, 
therefore, will be briefly considered in this place; but, at the 
same time, as it will become indispensable to bring all matters 
touching it under review, in order to a complete examination of 
it, it will necessarily involve some repetitions. 

§ 442. In the fir^t place, then, as to the rights of third persons 
against principals, growing out of the contracts of their agents. 
It may be generally stated, that wherever an mgent, having 
proper authority, makes a contract for or on behalf of his prin¬ 
cipal, that contract becomes obligatory cm the principal; and 
the other contracting party has ordinarily the same rights and 
the same remedies against the principal, a& if he had pci tonally* 
made the contract. 1 There are exceptions to this doctrine, 
founded upon special considerations, some of which will pres¬ 
ently fall under our notice. The whole doctrine rests upon the 
maxim already referred to, Qai farit per (ilium , facit per u ; and 
it is a plain and obvious dictate of natural justice, that he who ( 
is to receive the benefit shall bear the burden ; and that ho who 
has acquired, through his agent, certain fixed rights and remedies 
upon the contract, against the other contracting party, shall be 
the latter. 

§ 443. But the responsibility of the principal to third persons 
is not confined to cases where the contract has been actually made 
under his express or implied authority. It extends further, and 
binds the principal in all cases where the agent is actfhg v itliin 
the scope of his usual employment, ot is held out to the public, 
or to the other party, as having competent authority, although, 
in fact, he has, in the particular instance, exceeded or violated 
his instructions, and acted without authority. 2 For, in all such 
eases, where one of two innocent persons is to suffer, he ought 
to suffer who misled the other into the contract, bgf holding out 


l Smith on Merc Law, 55-IK, ( 2 d edit); Id. II. 1, cli. fi, § 4, p. 103 - 108 , 
(3d edit 1843), Palej on Ajrenej, 1>j Llojd, 343-345; 3 Chitty on CoAi. and 
Manuf. 201-205 , 2 Kent, Comm. beet. 41, pp. 620, 630, ( 4 th edit) See abo 
Todd v. Emly, 7 Mees. & Webb 427. 

8 Ante* §§ 72, 105, 127, 128; Kerns v. Piper, 4 Watts, It. 222. 
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the agent aB competent to act, and a's enjoying his confidence. 1 
We have already see$, that this doctrine applies to a large class 
of agencies, where the party acts under a general authority, as 
contradistinguished from a special authority. 2 To the other 
illustrations, we may add the case of the master of a ship. If 
he makes a particular engagement or warranty, relating to the 
conveyance of goods, according tq the usual employment of the 
ship, the owners wall be bound by such engagement or warranty, 
although it is made without their knowledge or approbation, 
or against their orders. 3 So, if the principal should clothe the 
agent, although a mere special agent, with all the apparent mu¬ 
niments of an absolute title to the property in himself, the prin¬ 
cipal would be bound by the acts ol the latter; as, for example, 
if he should clothe him with the apparent title to property by 
a bill of lading of a shipment, as by making the shipment ap¬ 
pear to be on account ol the agent, or should trust him with 
negotiable securities, indorsed in blank, a sale or disposal thereof 
by the agent, although in \iohition of his pmate orders, would 
bind the principal, and gno correspond* nt rights and remedies 
to third persons, who become bo mi Ju It pos f^ors under such 
sale, or other act of disposal, against him. 4 5 6 

§ 44i. So, upon similar grounds, the rights of third persons 
will be protected, where the) deal with an agun, supposing 
him to be the sole principal, without nn\ knowledge that the 
property involved therein belongs to .mother person. This has 
be< n already alluded to, in eases w here purchases are made of 
a W-tor, or other agent, holding himself out as the principal, or 
supposed to be such, and the bu)cr has a set-oil' against such 
agent or factor.’’ hi such eases, the set-olf is equally good, 
wheti *r a suit be brought in the name of the principal, or of the 
factor or agent, Or the price of the goods.' 1 tSo, if ail agent, ein- 

1 Ante, §§ 17, IS, 73, 126, 127, 181-183, 227, 228; Post, § 470; Smith on 

Were. Law, 56-59, (2d edit.) ; Id. B l\ eh. 3, § 4, p. 103- 111, (3d edit. 1843) , 

3 Chitty on Comm, and Maiiuf. 202, 203. 

S Ante, §§ 17, 18, 73, 126-133, 227. 228.* 

3 Abbott on Shipp. Pt. 2, eh. 2, § 6-8, p. 91-98, (Amer. edit 1829) ; Ellis v. 
Turner, 8 Term 11. 531; Ante, §§ 73, l ib-133. 

4 Ante, §§ 34, note, 227, 228. 

5 Ante, §§ 390, 404, 407, 419, 420. 

6 Ante, §§ 419,420 ; Smith on Merc. Law, 74, 75, (2d edit.); Id. B. 1, ch. 5, 
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ployed to collect money, and to remit it to his principal, should 
lend it to a person to whom he is indebted in a larger amount, 
the latter, if he has no knowledge that the money does not be¬ 
long to the agent, msty retain it as a set-off, and may resist a 
suit therefor by the principal, although notice of the claim of the 
principal is given to him, before the suit is brought . 1 . But, 
where an agent is known to be merely acting as such in the 
transaction, a third person, dealing with him with full notice, 
cannot avail himself of any right of set-oflj which he may have 
against the agent . 2 

§ 445. So, if a contract is originally made without the author 
ity of the principal, he may, by a ratification of it, give it 
validity, so as to confer upon the other contracting party the 
same rights and remedies as if- he had personally made it; 3 for, 
as we have seen, the general maxim is, that a subsequent ratifi¬ 
cation is equivalent to a prior authority: Omnis ratihubitio 
retrotrahitur , et mandato priori ccquiparatur . 4 This is so regu¬ 
larly true, that if an agent purchases goods for his principal, 
without duo authority, and signs a written contract therefor, and 
the contract is within the statute of frauds, yet, if the principal 
subsequently ratifies it, the ratification will make the contract 
good within the statute of frauds, so as to bind the principal. 1 * 


§ 5, pp. 133, 13C, (2il C(lil 1843), Pali*) on Agency, by Llny<l, 277 - 280 , 288 
289, 326, 383 ; 3 Cluttj on Comm, and Manuf. 202; Morris v. Cleasby, 4 Maulc 
& Solw. 56G ; George v. Cl.igett, 7 Teim R. 359; Pickering u. Rusk, 16 East, 
R. 38; Whitehead v. Tuckett, 13 East, R 400. 

1 Lime Rotk Bank v. Plimpton, 17 Pick. 159. 

2 Hurlburt v. Pacific Ins Co 2 Sumner, R 471. Young v. White, 7 Beavan, 
R. 506. But •where the principal has parted with all beneficial interest in any 
propertj, the agent cannot make a valid sale thereof, nor a val^ contract in 
respect thereto, so as to bind the principal, although the latter still retain t o 
legal title. Thus, although the registered owner of a ship would be liable prtfM 
facie for repairs done thereon, this presumption may be rebutted by proof that 
he has parted with the beneficial interest. Jennings v. Griffith®, Ryan anq 
Mood. 42 ; Mclvcr t. Humble, 16 East, R. 169; Curling v. Robinson, 7 Mann 
"& Grang. 839. 

8 Ante, § 239-260; Smith on Merc. Law, 60, (2d edit.) ; Id. p. 108, (3d edit. 
1843.) 

4 Maclean v. Dunn, 4 Bing. R. 722 ; Smith on Merc. Law, 60 ; 1 Livcnn. 
Agency,*44; Co.Utt. 207 a; Ante, § 239-260, (2d edit.) ; Id. p. 108, (3d edit. 

1843.) « rtn 

» Ante, § 344 ; Maclean e. Dunn, 4 Bing. R. 722; Rinnitr t>. Surry, valey on 
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' § 446. The liability of the principal to third persons* upon 
contracts made by his agent, within the scope of his authority, 
is not* varied by the mere fact, that the agent contracts in his 
own name, whether, he discloses his agertcy or not, provided the 
circumstances of the case do not show that an exclusive credit 
is given to the agent. 1 Thus, if an agent purchases goods in 
his own name for his principal, without disclosing the latter, 
the principal will be liable, when discovered, to the vendor, for 
the price. 2 So, if the agent purchases the goock\ and slates, at 
the time, that he purchases as agent, but does not disclose the 
name of his principal, the latter will not be absolved from the 
contract; for, in such a case, as the principal is not known, it is 
impossible to say that the vendor has made his election not to 
trust the principal, but exclusively to trust the agent." He may 
credit both, or either ; and he is not to be presumed to ha\e an 
intention to elect either exclusively, until the name and credit of 
ttbth are fairly before him. 1 If no exclusive credit has been 
given by the vendqjr, in such cq^cs, either to the principal or 
to the agent, it will make no diiTt ronce in the rights of the 
vendor that there is a private and unknown agreement be¬ 
tween the principal and agent, that either of them should he 
exclusively liable for the amount ; for Mich agreements, how¬ 
ever valid between the parties, cannot be admitted to change 
the ^rights of third persons, who are stranger*, to them.'’ Neither, 


A uey, bv Llojil, 171, note : Soames r. Spencer, 1 Ihnvl. \ liyl. 32; Smith on 
Mi *i. Law,*59, GO (2il edit.); Id. pp. 10 s, 1,13, 131, (3d edit. 1813) 

1 1 Bell, Comm. 418. (1th edit.) , Id. B. 3, eh. 3, pp. 191, 492, (5th edit.) ; 
Paley on Ageiiej, In Lknd,^M3, 214, Aide, 14 7, 2(59. 270. 

9 J* ite, 6 2 G 6 - 270 , 420 ; P.ilej on Agenc), In blind, 343*315; Smith on 
Mere. Law^GS, 66, (2d edit.) 5 hi. B. 1, eh. 5, § 5, pp. 133, 134. (3d edit. IS 13); 
Paterson v. Gandasequi, 15 East, R. 62; Addison r. Gandasequi, 4 Taunt. R. 
574 ; Railton i\ Hodgson, 4,Taunt. R. 57(5, n.; Wilson v. Hart, 7 Taunt. It. 293 ; 
Thomson r. Dawenp >rt, 9 Barn. & Cressw. 78, 8(5, 88; Biekerton t>. Burrell, 5 
Maule & Selw. 388 ; Paley on Agency, by Llo\d, 213-215 ; Jones r. Littledale, 
6 Adolph. & Ellis, 490 ; Soymour v. Pychlau, 1 Barn, is Aid. 14, 17,18 ; Earner 
o. Grote, 13 Mecs. & Welsh. It. 359. See ante, § 106, note. 

3 Ante, § 266-270; Thomson v. Da\ import, 9 Barn. & Cressw. 78; Higgins 
v. Senior, 8 Mces. & Welsh. 410; Ante, § 270. 

4 Thomson v. Davenport, 9 Barn. & Cressw. 78, 86,88. 

■ 8 Paley on Agency, by Lloyil. 834,313-845; ltieh v. Coe, Cowp. 636; Precious 
v. Able, 1 Esp. Rep. 850; Kymer v. Suwercropp, 1 Camp. R. 109; Waring v. 
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for the same reason, will a set-off, which the princjjral~lia|i 

against the agent, be, under such circumstances, available agaiasl 

the vendor. 1 

Favcnik, 1 Camp. R. 85 ; Speering 'v. De Grave, 2 Vcrn. 648 ; Ante, § 28<b*800, 
481-433. 

* Waring v. Favefick, 1 Campb. K. 85; Paley on Agency, by Lloyd, 248, 
334; Hcald v. Kenworthy, 28 Eng. Law & Eq. R. 537 ; 10 Exuh. 789. Mr. Bet),'* 
m his excellent Conmientuiies on Men anlilo Jurisprudence, 1 Bell, Comm.§418, 
(4th edit); Id. pp. 491, 492, (5th edit.) has summed up the whole doctrine on 
this subjett in a verv satisfaiton manner. “Third parties, who have dealt with 
the factor, lute their claim against the estate of the piineipal a» if they had dealt 
with himself. The Agent’s contract enteied into , factono nomine , the principal’s 
name being disclosed, loans a good giound of action or claim against the prin¬ 
cipal, provided the power is proved. And in this ease there will be uo action 
against the factor, ujile'S the piineipal is abroad. Such is the case of a rider to 
a manufacturing house. Iu taking an order in the name of the house, he binds 
the house to furnish the article. In such tases, the‘claim may either be, first 
against the ptiucipal, as the buver of goods, for the price ; or, seqpndly, against 
the piineipal, as the seller ol goods, for delivery of the goods, or for damaged. 
In the formei case, the claim i» meielj for a dividend, gven where the goods are 
still with the agent or factor, and distinguishable. In the latter, the claim also is 
merely personal. But whei c the agent is ncutial, as a general commission-agent, 
who unites the business of a custodier with that of a broker, acting foi both par¬ 
ties, the propei ty maj, in such situations, be held as transferred, so as to vest a 
real right in the bin er. Wheie the contract is not in the principal’s name, but 
generally as with a factor, the election will he with the third party to hohl to the 
credit of the factor, or to seek his reinedv against the principal. And the rum.- 
edy against the principal will not be hurt, either, first, bv any private agreement 
between the principal and the fti<tor, that ilie factor alone shall be responsible; 
or, secondly, where the principal has paid the price to his agent, who has squan¬ 
dered it; unless the day of pav merit has been allowed to pass, and the principal 
has been led to believe that the agent alone was relied on; or, thirdly, by the 
circumstance of the factor failing, with a large* glance due to the principal. 
Wheic notice ii^given of the pi ini ipal, and the third party chooses to rely on 
the factor, he will be entitled so to do, but will not also have his claim against the 
principal liven where the factor contracts in his own name, the principal is 
bound to the third party, on his name and interest bpiug disclosed. But, in such 
case, the principal and factor will reciprocally have the benefit of their private 
stipulations, as to responsibility, and of their correlative rights, in respect to flic 
state of the balance in account between them. A del credere commission affects 
the settlement only between the joint ipal and factor, relative to the money#*® 
be recovered from third parties. So, a factor with a del credere is resjionsiblo 
that the buyer shall pay the price. But although the factor will, on tbe buyer’s 
failure, (hi#nsfelf being insolvent,) have the beneficial interest in claiming on tbe 
bayptfs estate, he is not so much a creditor as, on the one hand, to deprive tho 
buyer «f the benefit of retention or compensation against the principal 1 ; not, 08 
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§ 446 cl. The .fact that the agent Jias contracted in his own 
name ih writing, yet with the assent of his principal and for his 
benefit, wrill not exclude the principal from liability, unless exclu¬ 
sive credit is given to the agent. Thus, if an agent with the 
assent of his principal and for his benefit draws a bill of exchange 
in his own name on his principal, which is taken by a party in 
the business of the principal, (as to raise moiu*y for him,) although 
the principal may not be directly bound as drawer of the bill, but 
the principal only, yet the party advancing the money on the bill 
may have an action for money paid, &e., against ihe principal 
for the amount of the advances. 1 

§ 447. The exceptions to this liability of the principal may 
easily be gathered from what has been already stated. If the 
principal and the agent are both known, and exclusive credit is 
given to the latter, the principal will not be liable, although the 
agent should subsequently fail; for it is competent to the parties 
to agree to charge one, exonerating the other; and an election, 
when once made, becomes conclusive and irrevocable. 2 

§ 44S. In the common ease of purchases by a factor, for a 
principal, resident in a forei'gn country, w r e have already seen, 
that the credit is, from tin* general usage of* trade, deemed to 
be exclusive ; and, therefore, the principal is never, or, at least, 
is not ordinarily, deemed liable therefor.'* And even with re- 


the other, to give his own creditors the bonelit ol the el.nm a*ranit«t the buyer, 
while they pay only a dividend to the print ipil. in the tinnier ease, eompensa- 
tit or indention against the priiteipa! vvdl discharge the guarantee; in the lat- 
tei the prineipal will have his. claim against the huver nn the bankinptey, and 
also against the factor on hit. guarantee. Claims mav be made bv third parties 
against the estate ot the prinupal, in consequence ol the acts of the agent, 
though unauthorized bv the principal. Thus, the ^presentations of the agent, 
in the s<n^| course of tin* contract, will be taken to form a part ol the 
contract, with the principal; and the concealment or misrepresentation of the 
agent will also affect tho principal. In the same wav, notice to a factor or 
agent will he held a* notice to the principal, provided such factor has power to 
treat and negotiate the contract. And linallv, the principal is liable < evilly lor 
the neglect or fraud of his agent, committed in execution of the authority given 


1 Allen v. Coit, 6 Hill, N. Y. R. 31H; Rogers r. Coit, 6 Hill, N. Y. II. 3:12. 

8 Ante, .§§ 161, 278, 270, 291, 423, 432 ; Abbott on Shipp. IT. 1, eh V. » 
p. 76, note (1), (Amer. edit. 1820) ; Id. IT. 2, eh. 3, §§ 2, 3, p. 100-102, i'aley 


on Agency, by Lloyd, 244, 245. 

8 Ante, $§ 268, 279, 290, 296, 297, 850, 428, 432, 4 34; 


Thomson v. Daven- 
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spect to domestic factors, a •similar conclusion may arise' from 
the.previous dealings between the parties, or the peculiar cir¬ 
cumstances o£> the particular transaction. Thus, for example, if 
an agent purchases goods for his principal, who is known, and 
stands by at the time of the purchase, and the vendof gives 
credit to the agent, that is ordinarily deemed an election to 
charge him alone. 1 A fortiori , the presumption of ^n exclu¬ 
sive credit to the agent will arise in such a case, if the agent 
is a domestic factor, and the principal is a foreigner, transiently 
in the country. 2 The case of an exclusive credit, given to ship¬ 
masters, for supplies or repairs-, constitutes another illustration 
of the same doctrine ; although, in a variety of cases, the mate¬ 
rial man may lift\e a lien on the ship, as well as the responsi¬ 
bility of the shipmaster and ship-owner, for the supplies or re¬ 
pairs. 3 

§ 419. The liability of the principal to third persons, where 
the purchase is made in the name of his agent, and the principal 
is not known or disclosed at the time, is qualified by another 
consideration ; and that i^, that the principal will not be made 
personally liable, if, in the intermediate time, he has settled with 
his agent, without any suspicion of his own personal liability, or 
if he would otherwise, without any default on his own part, be 
prejudiced by being made personally liable. Therefore, if, in the 
intermediate time, the principal has paid the agent for goods 
purchased in the name of the latter, or if the state of the ac¬ 
counts between the agent and the principal would make it unjust 
that the principal should be held liable to the vendor, such fact of 
payment, or such a state of accounts, Would be a good defence 


port, 9 Barn. A Cres&w. 78, b7 ; Paley on Agency, 243-246, 248, 334 ; Smith on 
Were. Law, 66 , (2d edit ) Id. pp. 122, 123, (3d edit. 1853); 3 C In tty on Comm¬ 
and Manuf. 203 ; 1 Bell, Comm. § 4is, (4th edit.) ; Id. j». 491, (3th edit.) A* 
to (he case of a prim ip«tl resident in another State of the United Slates, see 
Tain ter v. Picndcigast, 3 Ilill, 11. 72, and ante, § 268, note. 

1 Addison v. Gandasiqui, 4 Taunt. It. 574, 580 ; Wilson r. Hart, 7 Taunt. B. 
$95. See War ng r. Favenek, 1 Campb. It. 85; Kyuier v. Suwercropp, 1 
R. 109; Ante, §§ 400, 406, 423. 

® IWd. See also Seymour v. Pyehlau, 1 Barn. & Aid. 14, 16-19. ' 

3 See Abbott on .Shipp. Pt. 2 , eh. 3, § 3-18, and notes to Aiuer. edit 1839; 
Palej* on Agency, by Lloyd, 245, 246 ; Itieh v. Coe, Cowp. R. 637 ; PaUty on 
Agency* by Lloyd, 243-246; Ante, §§ 294, 434; Post, § 450. 
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to a suit brought by the; vendor against the principal. 1 The 
same result would arise, if the vendor had accepted a negotiable 
security from ibe agent, for the amount, payable at a future day, 
or had given him a receipt, by which he had in the meantime 
settled with his principal, or the latter had been induced to deal 
dilTcrently with the agent, from what he would otherwise have 
done. 2 So, if the vendor had sutlered the day of payment ior 

• Per Bayley, J., in Thomson v. Davenport, 9 Barn. & Cress w. 88, 8!); Paley on 
Agency* by Lloyd, 243. 244, 218-253 ; Smith on M< tv. Law, bo 0(5, (2d edit) ; 
Id. pp. 122, 123, (3d edit. 1813); Ante. § 131. But *cc Waling r. Favenek, 
1 Camp. R. 85: Kymer r. Suwercropp, 1 Camph, It. 1<>9 ; Smvtli c. Anderson, 

7C.I1. 21. 

2 Ante. 288, 291, 433, 434 ; Porter »*. Talent t, 1 C'owen. It 339 ; 3 Chitty 
on Comm, and Matiuf. 20t; Wvntt t». Marquis of Ihrtibid, 3 La*t, 11. 147; 
Choeves v. Smith, 15 Johns. 276; ('leakin'I r Walk.tr, 11 Ala. Io">8 ; iljdo i>. 
Paige, 9 Barbour, 150: French r. Price, 21 Pm k. 13; Filti t c Common wealth, 
31 Penn. St. 11.406. 'See Johnson r. Chaves. 15 X. 11. It 332; Marsh t\ Ped- 
der,4 Campb. 11.257; 1 Li verm, on Astern \, 2"7-21 7. (edit. 1M >), Palev on 
AgOJtev, by Lloyd, 213-217, 2.50-25.t; Smith on Men*. 1. in. ti5, 6o.(2d edit.) ; 
Id. B. 1, f li. 2, $ 4, pp. 121, 122, (3d idit. 1 *• 1“ } Mr. Llmd, in lira edition of 
Paley on Ajency, 2 46-251, ha> made a *mmnan ot the pinniped cases. Al¬ 
though it is somewhat luntf, its practit al utility h is imlm *>d me to cite it at largo 
in tilth plat c. “ Indeed, thete are several wav-, in vvliuli the liability ot the prin¬ 
cipal may bo alloc ted. in purchase.* made in his a-jent. of wlmli the following 
summary maybe useful. 1st. 'Flic puri luise mav be unde bv tlie l.ioker, ex¬ 
pressly for and in the name of hi* principal. In that <a-c.it the principal bo 
debited by the seller, he onlv, and not the 1 »r<ikt r, will be liable. 2<l. A broker 
may purchase in his character of broker, t n a known prim ipal; but the seller 
nit. < boost*, nevertheless, to take him for his debtor rather than the princi¬ 
pal n whose credit lie may not have the same tonfidt in e , ami, after this deliber¬ 
ate election, the seller cannot afterwards turn round and charge the principal!' 
3d. The broker may buy in his own name, without disi losing hi.- piincipal; in 
which ’ise, the invoices will, of course, be made out to him, and he will be de¬ 
bited with the account.-If novfr, boloie payment, the seller discover that the 
purchase was in fact piSfe tor another, he maj, at his choice, look ior payment 
either to the broker or the principal, — to the former upon his personal contract, 
— to the latter to the contract of his agent; and the adoption of the purchase by 
the principal will be evidence of the agent’s authority. But, 4th. If, after the 
disclosure of the principal, the seller lie by and suffer the principal to settle in 
acqpunt with liis broker for the amount of the purchase, he cannot afterwards 
charge the latter, so as to make him a loser, but will be deemed to have e’eeted 
the bre^r for his debtor. And, 5th. V the principal be a foreigner, it seems, 
that, UjTOi usage of trade, the credit is to be consideret as having been given to 
the English broker, and that he only, and not the fore gu buyer, will be liable. 
That question, however, is for the jury. Gth. There is still an intermediate case, 
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the goods to pass by, without demanding payment, 

thereby induced the principal to suppose that credit was eatHa* 

___ * - * 
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•where, upon a ’purchase by a broker, the seller, knowing that he # acting as 
broker in the transaction, but not for whom, makes out the invoico to him, and 
debits him with the price; can the seller afterwards, when the name of the print 
cipal is made known to him, substitute him as the debtor, and call upon him fo? 
payment ? On the one part, it is said, the principal, in debiting the broketr can 
have exercised no election; because election implies a preference, and there can 
be no preference, when the principal is unknown. On the other part, it is an¬ 
swered, that the seller might have known by sirpply asking the question, and that 
the omitting to make the inquiry is decisive .evidence of a deliberate preference 
of the broker. The Court of King’s Bench has "decided, that the principal, in 
such case, is not discharged; but the decision has not been considered very satis¬ 
factory, and is certainly not implicitly acquiesced in.' 7tb. It was laid down by 
Parke, J., in a case which underwent much consideration, that wherever the 
broker has stated to his principal, and the latter has bonaf.de adopted, a contract 
different from that under which the purchase was actually made, the seller can¬ 
not call upon the principal for payment; because the seller sues on the contract 
under which the goods wore really sold, and is, therefore, bound to show that 
the. princifrih authorized or ratified that contract, and not a different one, substi¬ 
tuted by the broker. And, although the Court hesitated to adopt <his propo¬ 
sition in its full extent, yet they were unanimously of opinion, that, if the seller 
have furnished the broker with the means of so misrepresenting the contract to 
his principal, and the latter have actually paid the broker, according to the terms 
communicated to him, he will thenceforth he released from all liability to the sel¬ 
ler. 8th. Payment by the agent will, of course, discharge the principal. And it is 
a general principle, that if the creditor \oluntarily gi\e an.enlarged credit to the 
agent of tie debtor, or adopt a particular mode of payment whereby the. princi- 
pal is placed in a worse situation than he would otherwise have been, the liability 
of the original debtor is discharged; and, therefore, if a creditor, voluntarily, and 
for his own accommodation, take a security fjom ^n agent of the debtor, who 
afterwards fails, having in his hands funds of his principal adequate to the pay¬ 
ment of the demand, he cannot afterwards resort to the principal. But, if the 
creditor take the security, not voluntarily and for his own convenience, but be¬ 
cause he is unable at the time to procure cash, or if he Wke it conditional!}, and 
not as absolute payment, or if the principal be in no respect prejudiced by the 
accommodation afforded to the debtor, then, to whatever extent the indulgence 
may have been carried, the principal will not be released. It seems, in short, that 
nothing will operate as a discharge to the principal, which could not be pleaded 
as payment, oi as accord and satisfaction between the creditor and the agent 
And, therefore, a receipt, given by the creditor to an agent or broker, does not 
necessarily of itself operate as a discharge ‘to the principal; nor has it tl^ effect, 
unless thg principal appear to have dealt differently with his agenffnr eonse* 
guence of the receipt, as by passing it in his accounts, and giving him further 
jjbredit upon the faith of that voucher. But, where the receipt is the means of 
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siv^l^ren "i^he agent, and ujgpn the faith of that he had paid . 
ovePihe amount to the agent, or settled it in account with him, the 
principal torpuld be discharged. 1 [Butrin all .these cases, it seems 
to be essential, that the vendor should in some way have either 
deceived the principal, or induced him to alter his position and 
accounts towards his agent, before he is deprived of his remedy 
^aipst t|»e principal. And it is now settled, that the simple 
fact'fbat the principal has paid his agent the funds with whieh 
to pay the plaintiff, does not deprive the plaintiff’ 6f his right to 
look to the principal, if the agent fail to pay over according to 

accrediting the agent with his principal, or altering the situation of tiie latter, the 
cAditor can only resort to the agent. Accordingly, in the insurance trade, 
where the usage is for the broker of the assured to charge his employer with pre¬ 
miums as paid to the underwriter, though in fact there he no money paid, but a 
running account kept between the broker and underwriter, it is held, that the 
receipt in the policy, thereby the underwriter confesses liimself paid the pre- 
iniuim is conclusive, as between him and the principal. In case of the sale of 
goods to an agent, payable upon time, if the time of payment has not elapsed, the 
principal, whether known or unknown, cannot, by a premature payment to, or 
settlement with, the agent, exonerate himself from responsibility to the vendor, 
unless it is clear, from all the circumstances, that an exclusive credit was given to 
the agent. Smith on Merc. Law t 6f>, GG, (2d edit.) ; Id. 11. 1, eh. 5, 121, lj22, 

(3d edit. 1843); SVaring v. Favenck, 1 Campb. II. 8.*>; Kymer c Suwereropp, 

1 C&mpb. It. 109. In this last case, Lord Ellenbornugh said : “ A person selling 
goods is not confined to the credit of a broker, who buys them ; but may resort 
to the- principal, on whose account they arc bought; and he is no more a fleeted 
by the state of accounts between tlje two, than I should be were I to deliver 
goods to a man’s servant, pursuant to hisNmler, by the consideration of whether 
the servant was indebted to the master, or the master to the servant. , If he lets 
the day of pa) merit go by, he may lead the principal into the supposition, that he 
relies solely on the broker ; and if, in that ease, the price of the goods has been 
paid to the broker on aecountof this deception, the principal gliali* be discharged. 
But here, payment was demanded of the defendant on the several days it be¬ 
came due, and no reasoifwas given him to believe that his broker alone was 
trusted. He has received a great part of the coffee, and enjoyed the'benefibof 
it; thought of the vendors is entire, unless he has paid them, or some person 
authorized by them to receive payment. Kenyon & Co. had no such authority; 
therefore, he is still liable. The rest of the coffee was stopped, only to prevent 
its getting into the bands of the insolvent brokers; and, as payment was to pre¬ 
cede the delivery, it was enough, if the plaintiffs, on being paid, were ready to 
have delivered it." 

1 Kymer V. Suwercropp, 1 Camp# IL109; Paley on Agency, by Lloyd, 243- 
249; Smith on Mei$. Law, B. 1, ch. 5, § 4, pp. 121, 122, (Sd edit. 1843.) See 
Smyth ». Anderson, 7 C. B. 21. 
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‘bis orders. 1 So, in a recent case, M., the owner of a ship, applied 
to a broker to effect an insurance on it, and the broker signed a 
policy on behalf of G., an underwriter. The ship being lost the 
broker settled with M., giving him a credit note. It was usual 
to pay credit notes at a month from their date. The broker had 
sufficient funds of G. to pay the loss, both at the time of signing 
the policy and at the giving of the credit note. Nearly three 
months alter the credit note was given, and while the same was 
unpaid the broker failed. It was held, that M. might still call 
upon G. for payment. 2 ] 

§ 450. Another exception* may arise from the form of the con¬ 
tract, where, although it is authorized by the principal, and is in 

____ _ % _ * 

[' Ileal (1 v. Ken worthy, 10 Evh. 739; 28 Eng. Law \ Eq. R .'>37 —Parke, 
B., said. “ If a man Older an agent to l>u) goods, he is bound to see that his 
agent pajs tor them, jml the giving of money to his agent for that purpose, does 
not amount to payment, unless the monej be actually so applied. It is true, the 
cases furnish (In fa upon v\hi<h some argument to the contratj maj he filing. 
First, there is the dictum of liable}, ,T,, in Thomson /. Da veil] tort, to the elicit 
that, if the agent ‘ does make lniuself personalty liable, it does not follow that the 
principal may not be liable also, subject to this qu ihfit ation. that the principal 
shall not be prejudiced by being made personally liable, if the jnstn e ol the ease 
is that he should not be personalty liable.’ He then goes on to say: ‘ If the prin¬ 
cipal has paid the agent, or if the state of accounts between the agent here and 
the piinnpal would make it unjust that the seller should call on the principal, 
the fact of payment, or such a state of accounts, would he an answer to the 
action brought by the seller where he had looked to the responsibility of the 
agent.’ That expression is somewhat vagec, but it is quite true yylicn properly 
understood. If, for example, the principal is induced, by the conduct ol the sel¬ 
ler, to pay his oyvn agent, on4lie faith that the agent yvill settle with the s< Her, in 
such a ease the seller would be precluded from recovering, as it would be unjust 
for him to do ^p. But, under ordinarj circumstances, tin* plaintiff is entitled 
to ret over, unless he has either deceived the defendant or induced him to alter 
his position. This is the case of Wyatt v. The Marqui- of Hertford. So in the 
case of Kymera. Suwereropp, the observations of Lord Ellenborough are quite 
correct, as the fact of the* seller’s allowing the day of payment to pass may afford 
evidence of deceit, and of his having induced the principal to pay his agety. lhe 
same conclusion is to be drawn, from the judgment of my brother Maule, in 
Smyth a. Anderson, and his language is not at all at variance with the other de¬ 
cisions with reference to the effect of pa) ment. lie observes: * Payment, however f 
is only put in the 'heta to which I have adverted, a9 an instance of its being un¬ 
just 40 r unfair that the sellei should enforce the contrai t against the principal. 
The remit is, that, under the circumstances of the present case, the seller may 
redpver against the principal.” See also Smyth v. Anderson, 7 Com. It 21.] 

tt&lacfarlane v. Giannacopulo, 3 Hurl. & Norm. 859. 
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the Dourse of his business, yet it is exclusively, in its form, and 
character, and operation, a contract between the agent and the 
third person. 1 In such cases, the principal is not directly liable 
to such third person upon the "contract, although, in some cases, 
he may be indirectly liable. 2 Thus, where a contract is mgde 
under seal between the agent in his own name and a third per¬ 
son, the principal cannot sue or be sued thereon, although it may 
he authorized by him; as, for example, in case of a charter-party, 
or a bottomry bond, sealed and executed by the maner of % 
ship; or in a contract, made by the agent under his o\\ u 
for the purchase or sale of goocU, or for a lease, or for any other 
tiling to be done, where the covenants, although on behalf of 
the principal, are exclusively in the names of the agent and tire 
third person.’ 5 


* Ante, 4 0, 160 a, 1C1, 278, 122, 131. 

2 Ante, 131, 1M>, loo a, l(il, 278, 122; Dubois r. Delaware 4c llud-on 
Canal Co 4 Wend. II 283 , llall v. liainbridge, 1 Mann. 4c (7rang. 12. 

3 Ante, 133-138, ]6n, Hit, 1(12 note, 263, 273 273, 276, 27s, 27!). 261, 122; 
Abbott on Shipp. Pt. 3. eh. 1, <| 2, p. 163-1(13, (Amei. edit. 1629); Palev.on 
Agency, 381-384 ; Wells r. Evan-, 20 Wend. 11. 231 ; Ante, i$ l'», note. Lord 
Tenterden, in his work on ‘shipping. l*t. 3, eh. 1.^2, p. 163-1(53, refers to this 
doctrine, in the following passage • *• I have before oh-erved, that the e\e< ution 
of a charter-party bv the master, although -aid to be done on ’behalf of the own¬ 
ers, does not furnish a direct action, grounded upon the instrument it-elf, against 
them. This depends upon a technical rule of the law of England, applicable as 
well to this as to other ea-e». and not ^HTected by the’ mercantile practice of exe¬ 
cuting deeds for. and in tin* name of absent per-on-; the rule of the law of Eng¬ 
land 1 in/, that the force and elleet, which that law give- to a deed under seal, 
cannot exist, unle-s the deed be executed by the party hint-elf, or by another for 
him. in his presence, and with his dire, lion ; or, in hi- absence, by an agent, au¬ 
thorized ) do so bv another d'vd; and. in every such ease, the deed must be 
made and executed in Inc name of the principal. The agent, indeed, either of 
the ovvne# or*merchant, may, and sometimes docs, execute a charter-party, and 
covenant in his own name for performance by hi- principal, so as to bind himself 
to answer for his principal's default, by force of the deed. And, in an action to 
recover freight or demurrage, claimed in pursuance of a charter-party by deed, 
U has been held, the declaration must be specially framed on the deed itself. If 
such a charter-party be made between the master and the merchant, in pui»u- 
unce of which goods are delivered to the merchant and his partners, the freight 
cannot be recovered in an action upon the case, brought by the owners against 
the merchants. So, if the owner execute a. deed to the merchant, containing 
the usual' covenant for a right delivery of the cargo, ho cannot he sued b} the 
merchant for not delivering it, in an action upon the case, grounded on the bill 
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§ 451. In the next place, as to*‘the liability of principal* to 
third persons for the acts'of their agents. This topic maybe 


of lading signed by the master. But, where a charter-party, under seal, was 
made by the master in that character, with merchants who did not* nknow that he 
was also a part-owner in the ship, as in fact he was, it was held, that they might*, 
sue him and the other owners in an action upon the case, for a breach of andi 
general duties as were not inconsistent with the stipulations of the charter-party, 
such as the not providing necessaries for the voyage, and emplo) ing a negligent 
and unskilful master. And, whether the instrument be under seal or not, an 
action at law, grounded upon it, must be brought in the namsi^f of the party to 
it, and not in thejpame of another, to whom he may have assigned his interest. 
And, therefore, the purchaser of a ship, previously chartered, cannot sue for the 
freight earned under the charter-party in his own name, although payment to 
him will be a good discharge to an action brought in the name of th« seller, at 
least if the purchase be made before the ship sails on the voyage. In like man¬ 
ner, where goods were shipped, in pursuance of a charter-party made by the 
master with one Partridge, and whereby he engaged to receive a cargo of fruit 
from the agents or assigns of Partridge, and deliver the same to him or bis assigns; 
and, upon a shipment, he signed a bill of lading, stating the goods to havo been 
shipped by one Strange, bj order of llovedino & Moores, to be delivered to the 
ordfer of Moores, and freight to be paid act ording to the tenor ef the contract of 
affreightment; it was held, that Mooies could not maintain an action against the 
master for negligence in the stowing of the fruit. Another technical rule of the 
law of England, applicable also to the contract by charter-party, under seal, 
should be noticed in this place. If a < harter-party is expressed to be made be¬ 
tween certain parties, as between A and B, owners of a ship, whereof C is mas¬ 
ter, of the one part, and D and E, of the other part, and purports to contain 
covenants with C, nevertheless, C cannot tiring an action in his name upon the 
covenants expressed to be made with him, nor give a release of them, even 
although he seals and delivers the instrument. But if the charter-party is not 
expressed to be made between parties, but runs thus: This charter-party in¬ 
dented wituesseth, that C, master of the ship W., with < onsent of A and B, the 
owners thereof, lets the ship to freight to E and F; and the instrument contains 
covenants by E and F, to and with A and B; in this case, A and B may bring 
an action upon the covenants, expressed to be made with them ; although, unless 
they seal the deed, they cannot he sued upon it. This latter, therefore, is the 
most proper form.” See also Atty v. Parish, 4 Bos. kt Pull. 104. In Tilson ». 
Warwick Gas Light Company, 4 Barn. & Cressw. 902 , 908, Bayley, J., said : “I 
am not convinced by the ease of Atty ?>. Parish, that, where a contract app 0 »T* 
upon the face of a declaration to be such, that the plaintiff may recover, whether 
the contract be by deed or not, that it is necessary to declare upon the deed, if 
there be one. The strong impression of my mind is, that, upon principle, *1” 
though there be a deed between the parties, yet, if there be a debt, independent 
of the deed, the amount of which, however, is to be ascertained by the* deed, the 
Distance of the deed will not prevent the party from recovering that debt upon 
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dismissed, in a few words ; for the whole doctrine tarns upon the 
obvious maxim, that he, who acts by another,__ acts by himself: 
Qui facil per aliitni , facit per se? Henqe it is, that the delivery 
of goods by a third person to an agent, and the acceptance of 
goods by an agent for his principal, is, in contemplation of law, 
a delivery to, and acceptance by, the principal. 2 Hence, also, a 
^delivery of goods to the servant of a carrier, in the course of his 
employment, is a delivery to the carrier himself, and binds him 
to responsibility to the owner. 3 A delivery of goods to a master 
of a ship is a delivery to the owner or employer. [But a master 
of a ship, or other agent, has no power to bind his principal by a 
receipt for goods as delivered, w Inch in fact, never were deliv¬ 
ered. 4 ] A delivery of goods* to the consignee, who is agent of 
the shipper, is a delivery to the latter. 5 So, paunents, made by 
a third person to the agent, in th»* cour-e of his employment, is 
payment to the principal; and, whether actually paid to the 
principal, or not, by the agent, it is conclusive upon him. 0 So, 
if the money is, from*any circumstances, recoverable back, as, if 

the common counts. And where there itdi a < liarf**r-pai ty, under wlii< h the 
cargo was tube sent alongside the ship, .it the men ham's cvpenae, the nia-tei 
rendering the customary assistance with his boats ami i iew, and the uugo lung 
about thirty yard* from the edge of the in halt, the nihster applied to the defend¬ 
ant’-. faetor for lahoreis, to leniove it into* the boats, and he i of used, saying he 
ivould abide by the < barter-party, and the niastei hind laborers for the purpose, 
it was held, that the shipowner might reiovei suih expense m an action ol as¬ 
sumpsit, notwithstanding the charter-party ” Flelt her v. (tillespie, 3 Bing. R. 
6.» i See Banorgeo i. 1 Io\ey, 5 Mass. K 11, Kimball v. Tucker, 10 Mass R. 192. 
• It >s not, in the present state of the authorities, i.ny to say, in what ia»os the 
piiiuip.il may oi may not sue or be sued, upon wiiltui and sealed contracts of 
hn agent, eithei directly or indirectly, as the cases do not seem to be in perfect 
harmony with each other, or to furnish any very dear oi definite rule. See ante, 
§§ 49 note, 160, 161, 275-278, 294, 422. , 

1 Ante, § 134-139 ; Smith on Mere. Law, 69, (2d edit); Id. B. 1, oh. 5, § 4, 
p. 127-180, (8d edit. 1848); Paley on Agency, by Lloyd, 293; 1 Bell, Comm. 
§ 413, (4th edit.); Id. p. 493, (5th edit) 

® Smith on Mem Law, 69, (2d edit.) , Id. p 127-130, (3d edit. 1843); Paky 
on Agency, by idoyd, 5b3 ; Mead r. Ilamond, 1 Str. R. 5U5; 3 Chitty on (’ouim. 
and Manuf. 207. 

3 Ibid.; Staples v. Alder, 2 Mod. It 309 ; Taylor v. -2 Ld. Ray m <92. 

4 Grant v. Norway, 2 Eng. Law & Eq. K. 337; Hub jersty ». Ward, 18 id ool; 
Coleman v* Riches, 29 Id. 323. 

s Abbott on Shipp. Pt. 2 4 ch. 2, §§ 2, 8, p. 90-99, (drocr. edit. 1829.) 

8 Ant^ § 429. 

. 43* 

0 
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it is paid by mistake, or upon a consideration that has failed, the' 
principal will badiable to repay it, although he may never have 

• received it from n is agent. 1 So, a tender to an authorized agent 
will be a good tender to the principal. 2 3 Notice, also, to an 
agent, in the*course of his employment, is notice to the princi¬ 
pal. 8 * * II So, the representations, declarations, and admissions of 
the agent, in the course of his agency, are deemed a part of the^j 
res gestce, and equally obligatory upon the principal, as if 
made by hi 5 mself. 4 So, a demand, made of an agent, of goods 
pawned to his principal, upon a tender of the money due, will, 
upon the refusal of the agent, if usually intrusted to deliver 
up such property, amount to evidence of conversion to bind the 
master. 6 

* § 452. In the next place, as to the liability of the principal, 
to third persons, for the misfeasances, negligences, and torts of 
his agent. It is a general doctrine of law, that, although the 
principal is not ordinarily liable (for he sometimes is) in a 
criminal suit, 0 for the acts or misdeeds of his agent, unless, in¬ 
deed,' he has authorized or coiiperatcd in tliose acts or mis¬ 
deeds ; yet, he is held liable to third persons in a civil suit^for 
the frauds, deceits, concealments, misrepresentations, torts, neg¬ 
ligences, 7 and other tnalfeasanoes, or misfeasances, and omis¬ 
sions of duty, of his agent, in the course of bis employment, 
although the principal did not authorize, or justify, or partici¬ 
pate in, or, indeed, know of such misconduct, or even if he for- 


I Paley on Agency, by Lloyd, 203; Carey v. Webster, 1 Str. R 480; Mathew* 

v Hay don, 2 Esp. R 509 , 3 Chitty on Comm, and Manuf, 207 ; Ante, §§ 408, 
418,435. t 

8 Anon. 1 Esp. R 319, Goodland v Blewith, 1 Campb. 477; 3 Cbitty on Comm, 
and Manuf. 208; Ant*.', §§ 103, 147. 

3 Ante, § 140; 3 Cbitty on Comm, and Manuf 209. 

4 Ante, § 134-139 ; 3 Chitty on Comm, and Manuf. 208, 209. * 

5 Jones v. Ilart, 2 Salk. 441; S. C. Ld. Raym. 738; Com. Dig. Action an the 

case for Negligence, A. 1-A. 6; Paley on Agency, by Lloyd, *905 ; 4 Bac. Abridg. 
Master and Servant , K.; Ante, § 247. , 

6 Attorney-Gt neral v. Siddon, 1 Tyrwh. R. 41; Rex m*Gontch, 1 Mood. & 

Malk. jfeS 7; Rex v. Almon, 1 Leading *Crim. Cases, 241 and note; Falef on 

Agency, by Lloyd, 294-298; Id. 305, 306; 3 Chitty on Comm, and Maattf 209, 

210; Abated v. The State, 1 Head, (Tcnn.) 160; Smith on Merc. Lair, B* 1, 

chi 180, (Sd edit 1843.) * 

II Kit Button, 26 Verm. 112; Linsley v. Lovely, Id. 128. 


i 
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bade the acts, or disapproved of them. 1 In all sif^h cases v thc 
4 ^ple applies, Respondeat Superior; and it is foi^pded upon public 
policy and convenience ;*for in no other way could there be any 
safety to third persons in their dealings, OitHter‘directly with the 
principal, or indirectly with him through the instrumentality of 
agents. 2 In every such case^he principal holds out his agent, 
as competent, aftd fit to be trusted; and thereby, in effect, he 
warrants his fidelity and good conduct in all matters within the 
scope of the agency. 3 

1 South wick v. Estes, 7 Cush. 385 ; Reeves i. State Bank, H Ohio St. II. 47C; 
Philadelphia Railroad Co. v. Derby, It How. 16H; Hunter r. The Hudson River 
Iron Co. 20 Harbour. 507: Chitty on C'ormu. and Manuf. 208-210; Paley on 
Agency, by Llovd, 294-206, 301-307; Smith oli Merc. Law, 70, 71, (2d edit); 
Id. R. 1, eh. 5, $*3, p. 127-130, (3d edit. 1M3); ^nte, 5*!j 139, 21J, 308-310; 
Doe v. Marten, 4 Term R. 66, per Lord Keinun ; I’u-h v. Stunman. 1 Bos. & 
Pull. 404 ; jAtt’j-Gen’l r. Siddou, 1 Tjrwh It 41; Ante, ^ 308, 311. 315-319 ; 
Milligan o. Wedge, 12 Adolph. & Ellis, 737, 712: Qiurman r. Hurnett. 6 Mees. 
& Welsh. 499; Weed i\ Panama Railroad, 3 Smith, (N V) 369 ;. Locke v. 
Stearns, 1 Mete. U. 560 ; Penn. Steam Nasig. Co. t>. IIung*M lord, t> tiill 4s Johns. 
It. *491. [If a large number of employees on a iailro.,d suddenly t< luse to work, 
and without any good cause, the eompati} ate liable jpr damages arising tiom the 
delay in fonvatding freight therein (auued. lilac ketone i X. Y. 4s Erie Rail¬ 
road, 6 Smith, (N. Yt) 48.] 

2 Ante, § 308 ; 1 Black. Comm. 481,432 ; Abbott on Shipp. Pt. 2, eh. 2. § 11; 
Ellis v. Turner, 8 Term R. 533; Bu-h v. Stc minan, 1 Bo-, is. Pull. 401; Laugher 
v. Pointer, 5 Barn. & Cress w. 517; ltamllesoii r. Murray, 8 Adolph. & Ellis, 109; 
Milligan v. Wedge, 12 Adolph. & Ellis, 737 ; Quantum v Burnett, 6 Mees. & 
W isb. 499 ; Rapsou r. Cultitt, 9 Mees. & Welsh. 710 ; Winterbottom t>. Wright, 
1C Mees. & Welsh. 109, 111 ; Ante,,$§ 308, 311 ; Wilkins r. Gilmore, 2 Hum¬ 
ph rens, 140 ; Leggett v. Simmons, 7 Sin. & Mar. 318 ; Penn. Steam Co. v. Ilun- 
gurtord, 6 Gill 6c Johns. 291; Johnson v. Barber, 5 Uilmau, 425 ; Harris r. 
Mabr ^, 1 Iredell, 240. 

3 See the opinion of Lord Ilolt in Lane v. Cotton, 12 Mod. It. 490; Paley on 
Agency^ by Lloyd, 294, 301-307 ; 4 Bac. Abriilg. Master and Servant , K.; Stiek- 
ney v. Monroe, £4 Maine, 204; Ante, f 11-13, 315, 316, 319 ; Hern t\ Ni-hols, 
1 balk. 289. Mr. Justice BlackfeQne, in his Commentaries, gives a different 
reason, and says: ** We may observe, that, in all the cases here put, the master 
may be frequently a loser by the trust reposed in his servant, but never can be 
a gainer; he may frequently lie answerable for his servant’s misbehavior, but 
never can eheldlr himself from punishment, by laying the blame on hi.s agent. 
The reason of this is still uniform and the same; that the wrdhg done In the 
servant is looked upon in law as the*wrong of the master himself; and it is a 
stahding maxim, that no man shall be allowed to make any advantage of his own 
wrong.” l Black. Comm. 482. It seems to me, that the reason here given is 
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a ftw cases may serve to illustrate this doctrine. $Thus, 
a carrier will be ^able for the negligence of his agent, by which 
the goods committed to his custody ate damaged oar lost. 1 So, 
he will be' liable^fdt* the tortious conversion of the prpperty by 
his agent. 8 So, the owner of a ship will be liable for damages 
and losses, arising to a shipper of jgoods by reason of the negli¬ 
gence, the fraud, the uuskilfulness, or the tortious acts of the 
master. 8 So, if the master of a ship should negligently ran 
down, or come into collision with another ship, the owner would 
be liable to the party injured for the damages occasioned thereby. 4 
So, if a servant should negligently*drive his master’s carriage or 
cart, 6 as to overturn another carriage, or to run over an individ¬ 
ual, and do him injury, [or leave his master’s cart in the street, 
where it is struck by a third person, and the plaintiff theieby in¬ 
jured, 6 ] the master w^ild be liable for the damages. 7 [So, if a 
person directs his servant to remove the snow and ice from the 
roof of his house, and through the negligence of the servant, or 

artificial and unsatisfactory, and assumes, as its basis, a fact, which is the rovers© 
of the Until in many cases, for the master is liable foi the wrong and negligence 
of his seivant, just us much, when it has been done contiary' to his orden/and 
against his intent, as he is when lie ho$ coopaated m or known the wrong 

1 Story on Bailin. § 488-58), 1 Bell, Comm §.307-400, (4th edit); Id 
p. 468-465, (5th edit ), Coggs v Bernard, 2 L<1 Rucm. 909, 919, 920. 

2 Ante, §§ 3J0, 315, 316 , Moisi v Slui, 1 Vent. It 238 , b. C. 1 Mod. It. 85 

3 4 Bac* Abiidg. Master and Sat ant, K ; Ante, § 315-317; Abbott on Shipp. 
Pt. 2, ch 2, § 6-8, p 94-98, (Amer edit 1820), Id. p 99, note (1), and cases 
there cited; Paley on Agency, by Lloyd, 21)7, 298. 

4 Abbott on Shipp Pt. 2, ch 2, § 11, and note (1) (Amer. edit. 1829); and 
eases there cited; The Thames, 5 Hob. 345; The Dundee, 1 Hagg. Adinir. R. 
109; The Woodrop Suns, 2 Dodson, ft 83; The Neptune the 2d, 1 Dodson, R. 
467 ; Stone v. Ketland, 1 Wash. Cir. It. 142; Ante, § 315-317; Shaw v. Reed, 

9 Watts & Serg. 72. 

5 [And although the horse and vehicle belong to the agent, yet if it it used by 
him about* his master’s business with Mis knowledge and consent, apid by the 
agent’s negligence is driven against another fyorse, the master is liable although 
the agent wds also going on private business of his ovn. Fatten v. Rea, 2 J. ' 
Scott, (N. S ) 606.] 

6 Illldge v. Goodwin, 5 C. & P. 190. , 

7 Jones v. Hart, 2 Salk*441; Brucker v Fromont, 6 TorirfR. 659; Morley 
v. Gakford, 2 H. Black. 442; McManus t?..Crickett, 1 Fast, R. 107, 108; John¬ 
son V‘ Small* 5 B. Monroe, 25; Paley on Agency, by' Lloyd, 295; Booth v. Mister, 

7 Carri $ Payne, 66. See Quarman v. Burnett, 6 Mees. & Welsh. 499; Post, 

§§ 4A& #,*** M 68 c> 
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of a'Stranger employed by'him, or of a friend wht^Polunteers to 
assist him, % passenger in the street is injuind by the ice, the 
master is liable. 1 So, if a man’s servant wrongfully pile up 
his master’s wood in the highway and thereby an injury is caused 
to a traveller, the master is responsible, although he was sick at 
the time, and knew nothing of the fact. 2 Perhaps the form, of 
the action against the master must be case and not trespass, un¬ 
less he personally ordered the particular wrongful act. 3 4 * ] So, if a 
servant of a smith should injure a horse in shoeing him, orcan 
assistant of a surgeon should treat a patient with gross want of 
skill, the principal would be liable for the damages.* [So, where 
the defendant hired a laborer for six weeks, at weekly wages, and 
. in that time the plaintiff, not knowing‘of such arrangement?, em¬ 
ployed the same laborer to do a job for him, which w as being 
done, when the defendant claimed and received of thft plaintiff 
payment for the job, on the ground that the laborer’s earnings 
during the six weeks belonged to him, the defendant was held 
responsible to the plaintiff for damages arising from the negli¬ 
gent manner in which the work — thatching wheat — was per¬ 
formed. 6 ] So, if an agent should sell a piece of cloth, and war¬ 
rant it to be good, an action of dbceit would lie against the 
master. 6 So, if an agent should fraudulently sell false jewels, or 
should fraudulently deceive a third person, in the matter of his 
agency, the principal, even if not cooperating in the act, would 
be liable therefor. 7 


1 Althorp t>. Wolfe, 8 Smith, (N. Y.) 353. Anil see Booth r. Mister, 7 C. & 
P.,66. * 

8 Harlow v. llumiston, 6 Cowen 189. 

3 Yergcr 9 . Warren, 31 Penn. St. R. 319; Railroad Co. v. Wilt, 4 Wharton, 
143; Tin* Thames Steamboat Co. v. Ilou&atonk* Railroad Co. 24 Conn. 40. 

4 Ptjej- on Agency, by Lloyd, 298; 4 Buc. Abridg. Alw,ter aiul Servant, K.; 
Ante, § $10. 

4 Holmes v. Onion, 2 J. Scott, (N. S ) 790. 

4 4 JBae. Abridg. Master and Servant, K.; Attorney-General t\ Siddon, 1 
Tyrwh. R. 41, 46, 47. , 

7 Smith on Merc. Law, 70, 71, (2d edit.); Id. B. 1, ch. 5, § 3, p. 127 - 130 , 
(3d edit. 1643); Hern v. Nichols, 1 Salk. 289; Grammar v. Nixon, 6 Str. R. 
688; Attorney-General ». Siddon, 1 Tyrwh. R. 41, 44, 48, 49; I alcy on 
Agency, by Lloyd, 301-308 ; Croekford w. Winter, 1 Cainpb. R. 123. See also 
Randleson v. Murray, 8 Adolph. & Ellis. 109; S. C. 3 Ncv. & Perry, 289; 
Ante, §§ 808,811; Milligan t>. Wedge, 12 Adolph. & Ellis, 737 ; Hughes v. Boyer, 
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§453 a. BPt very nice questions may arise, and often do arise, 
as to the person, who, in the sense of the rule, is to be deemed 
the principal or employer in particular .cases. Suppose, for ex¬ 
ample, a {Xfeson should hire a coach and horses of a stable-keeper 
for a day, or a week, or a journey, and they are driven by a 
coachman who is furnished and hired by the stable-keeper ; and 
the coachman, during the time, should, in driving, be guilty of 
some negligent act, by which an injury should occur to a third 
peveon; the question would arise whether the stable-keeper or 
the hirer would be responsible therefor. It seems formerly to 
have been thought, that in such a case the hirer was to be 
deemed the principal or employer, and, as such, responsible for 
the injury. 3 But the befter opinion, maintained by the more 
recent authorities, is to the contrary; 2 for, in such* a case, the 
•eoachma# is to be treated, as in truth the servant of the stable- 
keeper, and continued in his employment, notwithstanding the 
temporary hiring; and he could not at the same time be prop¬ 
erly deemed the servant both of the stable-keeper and the hirer. 3 
The same rule would apply to a mau who hires a carriage and 
horses to travel from stage to stage on a journey; the carriage 
and horses are employed for the benefit or pleasure of the travel- 


# 

9 Watts, It. 556; Rtoiy on Bailm •§ 403 a; Quarman rt Burnett, 6 Mees. & 
Welsh. 499 ; Rapson v. Cuhitt, 9 Mees. & Welsh. 710; Winterbottom v. Wright, 

10 Mees. & Welsh. 109, 111. 

1 See the opinion of Mr. Justice Heath In Bush r. Steinman, 1 Bos. & Pull. 
404, 409, and that of Iloliojd, J., and Bajlej, J , in Lafgher v. Pointer, 5 Barn. 
& Cressw. 564, 568 • 

8 Quarman v. Burnett, 6 Mees & Welsh. 499, 509,510; Hughes v. Boyer, 
9 Watts, It 556; Wevrant o. If. Y. &. II. Railroad, 3 Duer, 860. [Where the 
defendant was the registeied proprietor of several cabs, in London, on which was 
his name as proprietor, Y. a licensed. (ah driver hired of the defendants’cab 
and two horses for fifteen houis, at a fixed price, depositing his license with the 
defendant, hut received the earnings of the cab during those hours, for his,Own 
benefit, the defendant exorcising no control over him; Y. being employed by 
the plaintiff to transport some luggage lost a part of it by negligence: it ■fras 
held, that the defendant was liable to the plaintiff for such loss, partly by force 
of the Meuopolitan Hackney Carriage Acts, Stat. l # 4c 2 W. IV. e. 2*2, and Stat. 
9 & 7 Viet c. 86; Bowles v. Hider, 6 Ellis & Bl. 208.] 

8 Per Ljjttedale, J, in Laugher v. Pointer, 5 Barn. & Cressw. 547. See Chilcot 
v, Bromley, 12 Ves. 114. Reedic v. London & Northwestern Railway Company, 
4 Welaby, Hurlsjone Gordon, 255. 
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ler, and yet the law has never considered the travefUr liable, but 
the owner only, for the negligence of the driver. 1 The case of 
the hire of a hackney coach affords a stronger illustration. There 
Ihe owner of the coach, and not the hirer for his temporary con¬ 
venience or profit, will be held to bo responsible for the negli¬ 
gence of the coachman. 2 3 'Upon the like ground the hirer of # a 
w herry on the Thames, to go from one place to another, would 
not bo responsible for the conduct of the waterman; nor the 
pwner of a ship, chartered for a voyage on the ocean, for the 
misconduct of the crew, employed by the charterer. 5 

§ 453 b. But a case of a more nice character may easily be 
put, and, indeed/ has undergone a judicial decision. Suppose 
a person to be the owner of a coach, and he hire*, from a job- 
maslcr horses and a driver ^ the coach to draw them for a 
day, or a drive, and, througli the negligence of the driver, an’ 
injury is done to a third person; dhc question would arise, who 
is responsible for the wrong, whether the owner of the coach, or 
the owner of the horses, who also hires the driver. It has been 
recently adjudged, after no inconsiderable conflict of opinion in 
prior cases* that the owner of a coach is not, and that the owner 
of the horses is, under such circumstances, the responsible prin¬ 
cipal. 4 [So in a recent case, where the owner of a (orry liir»*d 


1 Ibid.; Sainmell v. Wright, 5 Lsp It. 2<>3, Dean r. Bnnthvvaite, a Lq). R. 
35. 

Ibid.; Per Littledale, J., and Lord Tenlerden, in Laughei r. Pointer, 5 Darn, 
k f, ressw. 5G2, 5G3, 578f 573; MeLnughij} r. Pifoi, 4 .Mann. \ Giang. 48. See ' 
hard r. John, 2® Penn. St. It. 4S2. 

* * 

3 Per Lord Penteiden, in Laughei r. Pointer, 5 Dun \ Cross w. 578. 579. 

1 Cuarman v. Durnett, C Mees. tv. I\ elsh 509, 510; Stun on Railm. 

§ 403 a, note; Post, 454. In the ease of Laugher v. Pointer, 5 Ram. C’res&w. 
547, inhere the owner of a carriage hired of a stable-keeper a pair of horses to 
drive it for a day, and the stable-keeper provided a dnver, through whose negli¬ 
gent driving an injury was done to the horse of a thud person, the Court of 
King's Bench were equally divided upon the question, whether the owner of the 
carriage was liable for the injury oi not; Lord Tenterden and Mr. J. Littledale 
held imn not liable, ami Mr. J. Day ley and Mr. J. llolroyd held him liable. The 
opinions of the learned judges, on that occasion, exhausted the whole learning 
on the subject, ami, on that account, should be attentively studied. The deci¬ 
sion in Quarnian v. Durnett ailirmed the doctrine of Lord Tenterden and Mr. 
J. Littledale, and that decision has been uniformly adhered to in all the later 
vases. See Randleson v. Murray', 8 Adolph. & Ellis, 109; Milligan v. Wedge, 
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o^T. for one day a^ieani-tug and crew to assist in ferrying pas- 
sengers across, and T. sent and paid &>e cr£w, and was paid by 
the owner of the feriy fowthe services oAtyie tug and crew, and 
a pas sen was injured while crossing by a breaking of the 

tackle of the tug, through the negligence of the crew, T. was 
held liable, whether the passenger did or did not also have a 
remedy against the owner of the ferry. 1 ] The true distinctions 
and doctrines, which govern, or ought to govern, the ‘cases, were 
upon that occasion, fully expounded by the learned judge, 2 who 
delivered the opinion of the Court. “ Upon the principle,” (said 
he,)*t f thdfk Qui fcicit per alium,facit per se, the master is respon¬ 
sible for the acts of lus servant; and that person is undoubtedly 
liable, who stood in the relation of master to the wrongdoer; he, 
who had selected him as his semnt, from the knowledge of, or 
belief in,* his skill and care, and who could remove hint fpr mis¬ 
conduct, and whose orders lienwas bound to receive and obey; 
and whether such servant has been appointed by the master 
directly, or intermediately through the intervention of an agent, 
authorized by him to appoint servants for him, can, make xto 
difference. But the liability, by virtue of the principle of relation 
of master and servant must cease, where the relation itself 
ceases to exist; and no oilier person than the master of such 
servant can be liable, on the simple ground, that the servant is 
the servant of another, and his act the act of another. Conse¬ 
quently, a third person, entering into a contract with the master, 
which doe# not raise the relation of master and servant at all, 
is not thereby rendered liable j^and to mak% such person liable, 
recourse must be had to a different and more extended principle, 
namely'that a person is liable not only for the acts of his own 
servant, but lor any injury, which arises by the act of another 
person, in carrying into execution that, which that otHer person 
has contracted to do for his benefit. That, however, is too large 
a position, as Lord Chief Justice Eyre says, in the case of Bush 
v. Steinman, and cannot be maintained to its full extent, with- 


19 44olph. & Ellis, 737 ; Rapson v. Cubitt, 9 Mees. & Welsb. 710; Martin v. 
Temperly, 4 Q. B. Sep. 298 ; Reedie v. London & Northwestern Railway Co. 4 
Wntehy^JiurlsUme & Gordon, 255. 

4 JMjfdl v. Tyrer, 1 Elli% Bl. & Ellis, 899. 

* Jto4taua?S > arke* 
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out overturning some decisions, and producing consequences 
which would, as Lord Tenterden observes, ‘ shock the common 
sense of all men; ’ not merely would the hirer of a post-chaise, 
hackney-coach, or wherry on the Thames, be liable for the acts 
of the owners of those vehicles, if they had the management of 
them, or their servants, if they were managed by servants; but 
the purchaser of an article at a shop, which he had ordered the 
shopman to bring home for him, might be made responsible fot 
an injury committed by the shopman’s carelessness,, whilst pass¬ 
ing along the street.” 1 • * 

§ 453 c. Another case of a no\ el •character, calling for the 
exposition of the general principles applicable to this subject, 
recently occurred in America. A brig, which was towed at the 
stem of a steamboat, employetjin the business of towing vessels 
in the river Mississippi, below New Orleans, was, through the* 
negligence of the master and ert^v of the steamboat, over whom 
those in charge of the brig had no control, brought into collision 
with a schooner lying at anchor in the rivat. A suit was brought 
by the owners of the schooner against t he owner of the brig for 
the damages sustained by the eollitdou ; and the question was, 
whether the owners of the brig were liable therefor. It was 
held, upon full argument, that they were not, upon the ground, 
that the master and crew of the steamboat were not the servants 
of the owner of the brig; were not appointed by him ; did not 
receive their wages or salaries from him; had no power to order 
or control them in their movements; and had no pohtract with 
the fnaster and crew of the steapiboat, but only through the 
master with* the owners of the steamboat for a participation in 
the power of the steamhoar, derived from the public use and 
employment thereof by the owners. 2 

1 See also Milligan r. Wedge, 12 Adolph. 4c 1111. 737 ; Winterbottom v. Wright, 
10 Mees. & Welsh. 100, 111; Post, § 451 a. 

8 Sprout i>. Ilcmmingway, 14 Pick. It. 1. Mr. Chief Justice Shaw, in deliver¬ 
ing the opinion of the Court in this case, said: “ The owners ot a \ e&sel or coach 
are held liable for damages to third persons, occasioned b\ the negligence or un- 
skilfulness of those who aro in the management of the ship or coach. 1. Either 
because they are engaged or employed by them, are subject to their order, con¬ 
trol, and direction, and so arc to be deemed, either generally or for the particular 
occasion, their servants. 2. Or, in respect to their beiinr engaged in the business 
or employment of the owners, conducting and carrying on such business for the 

AGENCY. 44 • 
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| 453 d\ It will be observed, that the role is generally laid 
down, that the principal is liable to ‘third persons for the mis- 


profit or pleasure of the owners, by reason of which the act* done in the prose* 
cution of such business, shall be taken civiltter to be done by the employer* them¬ 
selves, and this, whether the pi rsons whose negligence is the cause of damage 
have been retained and tmploved by the print ipal himself, or by the procuration 
Of others, employed by lnm for the purpose Tried by either of these principles, 
we think, that the defendant is not responsible for damages attributable to the 
carelessness or want of skill of the master and crew of the towing vessel. They 
were not t^e servants of the defendant, were not appointed by him, did not* 
receive their wages or salaiies fiom him, the defendant had no power to remove 
them, h id no power to ordei oi contiol than in thin movements, had no con¬ 
tract ^pth them, but only thiough them, with the owntis of the steamboat, for a 
participation in tbe power, demed fiom die public u*e and employment of that 
vessel bS her ^owners After making such conti act, it wds perfectly m the 
power of the owners of the stt amboat to^appomt anotlu r master, pilot, and crew, 
and the defendant would have liadnotaust of complaint 3 Nor can the mas¬ 
ter and irtvv of the stcamboit, in am intelligible suist, be tonsidered as in the 
employment or business of*the deft ndanf, anv more than a general freighting 
ship, her officers and crew can be considcicd as in the employment of each 
freightt l of goods, or tht mastu unit rewot a feny-boat in the employ ment of 
the owneis of each coat h, wagon, or ttaiu, tianspoited tht ieon The steamboat 
was engaged m an open, publn distinct In mill of navigation, that of towing and 
transporting vessels up and down tin Mississippi foi a certain toll or hire, for 
the profit of the owneis The di find ml seenud to have the same i elation to 
the steamboat that a freightei has to a general ship, or a passenger to a packet 
The defendant paitiupatcd m the benefit but incidentally and collaterally , he 
did not sharegm the piofits o^ the business, one, which, from*its magnitude, may 
well be called the trade ot towing Such a tiadi mhy be considered as much a 
• public and distinct employment, as that of Weighting or convcvmg passengcis 
The steamboat was m no sense m the possession of those whom she was employed 
to tow If ft is contended, that the defendant is liable on the giound, that the 
steamboat was, for the time being, m his possession, occupation, or* employment, 
then it Would follow, that thi defendant would be liable foi the m ghgence <Jf the 
ofheers and crew of the stedmboat, as well whether the plaintiff’s vessel was 
struck by the defendant’s vessel, The Burton, as struck by c ithei of the other 
vessels towed, or by the steamboat herself, .which cannot for a moment be con 
tended The case mfiy well be illustrated by considering the condition of one of 
tbe side vessels, firmly lashi d to the steamboat, and govemt d w holly by its move 
ments. The payment for the privilege of being thus moved or transported, is 
precisely like freight paid for heavy luggage, timber, or spais, for instance, car¬ 
ried in or upon a ship The whole conduct or management is entnely underlie 
Antral ff'the master -and crew of the towing vessel in the one case, as it is of 
tffce iVhiglbfKng ship in the other. If collision takes place between the side ship* 
thus fifthly lashed, and another vessel, it is as directly attributable to the steam* 
IL 



519 


CH. XVII.] ‘ THIRD PERSONS AGAINST PRINCIPALS. 

" ' • 

feasances, negligences,*and omissions of duty, of their servants 

and agents. And the question, therefore, remains to be consid¬ 
ered, whether the same*rule applies to cases of different agents, 
employed by the same principal, where one by his misfeasance, 
or negligence, or omission’of duty, does dn injury to the otl\er, 
as is applied to strangers to that relation. T^iia, iike many other 
questions of an important nature, arising from the complicated 
business of modern society, has not, until recently, become a 
subject of judicial examination. Two classes of eases rnay be 
suggested; (1st) Where the different agents are employed in 
the same business or employment by the principal; (2(11) Where 
different agents are employed in different businesses or employ- 
Lents by the same principal. In respect to the former, the doc- 
jne at present maintained is, that the principal is not liable for 
y such injury, done jo one agent by another agent, while en¬ 
gaged in the same business or employment. The reason as- 

boat,.and her officers and crew, as if the steamboat herself bail comp into reli¬ 
gion with the other vessel. The towed ship is the p.e-ne instrument and means, 
by which the damage is done* But there is no difference, in this respect, be¬ 
tween the condition of one of the side ships, and a ship towed astern, except 
this: that, on board the ship towed astern by means of a eable. something may. 
and ought to be douc hv the master and crew, in steering, keeping watch, observ¬ 
ing and obeying orders and £ign>; and, if there be any want of care and skill in 
the performance of these duties, and damage ensue, then the ease we have been 
considering does not exist; the damage is attributable-to the master and crew of 
th* (owed ship, and thtjy and their owners must sustain it. The jury were so 
instructed at the trial, and it was left to them to find whether the damage was . 
caused by the negligence of the one or the other. Then, supposing all duties 
faithfully performed on board the towed vessel, and the damage to be caused by 
the negligence or misconduct of the master and crew of the steamboat, there is 
no*difl‘erenee between the ease of the side ship, which is wholly passive, and the 
ship astern, which is partially so. The case most nearly resembling this, perhrfps, 
is that of a vessel chartered, where, for a certain time, the whole use and benefit 
of the ship is transferred to the charterers, but the officers are appointed, and the 
crew engaged and subsisted by the. owners; in which ease it is held, that the 
owners, and not the charterers, are. responsible to third persons for any damage 
occasioned by tBe negligence of the officers and crew. Fletcher v. Braddiek, 5 
Bos. & Pull. 182. Under the circumstances of this ease, the Court are o.' opin¬ 
ion, that the defendant is not responsible for damage arising from the negligence 
or unskilfulness of the master, officers, and crew of. the steamboat; tuat the 
direction, in^iis respect, ut the trial," was correct, and hat there must lo judg¬ 
ment on the verdict.” 
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signed is, that the mere relation of master and servant, or priftei- 
pal and agent, creates no contract, and therefore no duty, on the 
part of the principal, that the servant or agent shall suffer no in¬ 
jury from the negligence of others, employed by him in the same 
business or service ; ahd that, in such’ cases, the servant or agent 
takes upon hiaself the hazards of any such injury, which may 
arise in the course of such business or employment; and his 
remedy for any such injury, by the misconduct or negligence of 
a fellow-servant or agent, lies solely against the wrongdoer him¬ 
self. Any other doctrine (it is said) would lead to mischievous 
consequences, and create responsibilities on the part of princi¬ 
pals, the nature and extent of which could scarcely be meas¬ 
ured; and the public policy, upon which the rule itself is 
founded, would be subverted, instead of being subserved, by 
giving it such a comprehensive grasp. Thus, for example, where 
two servants of the same master were employed in conveying 
goods in a van of the master, in his business, and by negligence, 
in the overloading of the van by one, it broke down upon the 
road, and thereby the other received a severe injury, for which he 
brought an action against his master, founded upon such negli¬ 
gence ; it was held, that the action was not maintainable. 1 [So, 

, * Priestley v. Fowler, 3 Mees & Welsh 1. In^ this case. Lord A binder, in 
delivering the opinion of the Court, said * “If the master be "liable to the servant 
in this action, the principle of that liability will be found to carry us to an alarm¬ 
ing extent. lie who is responsible, by his general duty, or by the teima of hi4 
contract, for all the consequences of negligence in a mutter in which he is the 
principal, is responsible /br the negligence of all his ^inferior agents. If the 
owner of the larriage is, theiefore, responsible for the sufficiency of his carriage 
to his eft riant, he is responsible for the negligence of his coach-maker, or his 
harness-maker, or his coachman. The footman, therefore, who rides behind the 
caniage, may have an action against his master for a defect in the carriage, 
owing to the negligence of the coach-maker, or for a deflect in the harness, aris¬ 
ing from the negligence of the harness-maker, or for drunkenness, neglect, or for 
want of skill in the coachman ; nor is there any reason why the principle.should 
Hot, if applicable in tbis class of cases, extend to many others The master, for 
qxample, would be liable to the servant for the negligence of the chambermaid, 
for putting him into a damp bed; for that o f the upholsterer, for* sending in a 
crazy bedstead, whereby he was made to fall down, while asleep, and injure 
Jumself; for the negligence of the cook, in not ptoperlj cleaning the copper 
vessels used in the kitchen ; of the butcher, in supplying the family with moat 
of a quality injurious to health ; of the builder, for a defect in tjp foundation 
tk the house, whereby it fell, and injured both the master and the servant by 



521 


OH..XVM] ' THIRlS PERSONS AGAINST PRINCIPALS. 

* • 
wftfcrtf the defendant employed the plaintiff) & bricklayer, and the 
defendant's foreman erected a scaffolding with *unsound timber, 
in consequence of which it fell while the. plaintiff was at work 
upon it, it was held that the defendant was not liable, it not be¬ 
ing contended that the defendant’s foreman was deficient in skill, 
or an improper person to be employed for that purpose. 1 It might 
be otherwise if the defendant had been negligent in the selection 
of improper servants. 2 ] 

§ 453 e. A case of quite as novel a character, has recently 
occurred, and is illustrative of’the same doctrine. Two per¬ 
sons were employed by a railroad company in their business, 
the one as an engineer to manage the engines and cars on the 
road, the other to tend the management and shifting of certain 
switches on the railway. The latter, although he was properly 
selected by the company, as a person of due skill and reasons 
ble diligence, negligently put or left a switch across the rail- 

tbe ruins. The inconvenience, not to say the absurdity, of these consequences, 
affords a sufficient argument again4 the application of this principle to the pres¬ 
et ease. ,But, in truth, the mere relation of the master and the servant never 
can imply an obligation, on the part of the master, to take more care of the 
servant than ho maj reasonabl) be expected to do of himself, lie is, no doubt, 
bound to provide for the safetj of his servant, in the course of his employment, 
to the beat of his judgment, information, and belief. The servant is not bound 
to risk his safety in the service of his master, and may, if he thinks fit, decline 
any service, in which he reasonably apprehends injury to himself; and it#most 
of the cases, in which danger may be incurred, if not m all, he is just as likely 
to V acquainted with the probability and extent of it, as me master. In that 
soi. of employment, especially, which is described in the declaration in this case, 
llie plaintiff must have known, as well as his master, and probably better, whether 
the van was sufficient, whether it was overloaded, and whether it was likely to 
Carry him safely. In fact, to allow this sort of action to prevail would be an 
encouragement to the servant to omit that diligence and caution, which he is in 
duty bound to exercise* on the behalf of his master, to protect him against the 
misconduct or negligence of others, who serve him, and which diligence and 
caution, while they protect the master, are a much better security against any 
injury the servant may sustain by the negligence of others engaged under the 
same master, than any recourse against his master for damages could possibly 
afford.” Sec also the late case of Wiggett v. Fox, 86 Eng. Law & Eq. R. 486; 
1 11 Exeh. R. 882. 

^ 1 Wiginore v. Jay, 5 Exeh. It. 354; Tarrant v. Webb, 18 C. B. 797; Fox ®. 
Sandford, 4 Sneed, 36. 

a Tarrant* v. Webb, 18 C. B. 797 ; pegg v. Midland Railway Co. 1 HorL & 
Norn. 778. * 
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"Wy, whereby the engine and cars were thrown off thV tWfcdt, 
and "the engineer was severely injured, lie brought an hcrion 
therefore against the company; and it was held, up<$n full jgjgu- 
ment, that the action was not maintainable; but that the 
action should have been against the wrongdoeT himself. The 
ground upon which the Court proceeded, was, that neither 
principle, nor authority, nor public policy, justified such an 
extension of the rule ; and that the perils incident to such a 
service, were as likely to be knowrai|ifei$he agent as to the prin¬ 
cipal ; arid might be distinctly foreg&M-^nd provided against 
by him in his rate of compensation, if he lg|psB;gie*nd he mus^ 
be presumed, in the absence of any different contract, to take 
them upon himself. 1 [And the same rule was applied to the case 

• 

1 FarweH v. The Boston & Worcester Railroad Corporation, 4 Met. R.,49. 
Mr. Chief Justice Shaw, in dilhering the opinion oijgphe Couit, wmt.into an 
elaborate examination of the whole subject, and said • ‘'This is an action of new 
impression in our courts, and iniolves a principle of great importance. It pre¬ 
sents a case, where two persons arc in the service and cniplojnient of one com¬ 
pany, whose business it is to construct and maintain a railroad, and»to emp^ 
their trains of cars to carry pci sons, and merchandise for hire They are ap¬ 
pointed and emplojed by the same company to perform scpaiate duties and ser¬ 
vices, all tending to the accomplishment of one and the same•puipose, — that of 
the safe and rapid transmission of ihe trains; and they arc paid for their respec¬ 
tive services, according to the nature of their respective, duties, and the labor 
and &ill required for their proper performance The question is, whether, for 
damages, sustained by one»pf the persons so employed, by means of the care¬ 
lessness and negligence tifjp&fcber, the part} injured lias a remedy against*thp 
common employer. It is ah argument-against «sucli an action, though certainly 
not a decisive one, that no such action has before been maintained It is lfid 
down by Blaekstone, that, if a servant, by bis negligence, does any damage to a 
stranger, the master shall be answerable for his neglect. But the damage must 
be done while be is actually emploi ed m the master’s service; otherwise, the 
servant shall answer lor his own misbehavior. 1 Bl. Comm. 431; M’Manus v. 
Crickett, 1 East, 106. This rule is obviously founded on the great principle of 
social duty, that every man, in the management of his own affairs, whether by 
himself, or by his agents or servants, shall so conduct them as uot to injure 
Another ; and, if he does not, and another thereby sustains damage, he shall 
answer for it. If done by a servant, in the course of his employment, and act- 
lag within the scope of his authority, it is considered, in contemplation of law, so # 
hr the act of the master that the latter shall be answerable emitter. But this 
praaappAea, that the parties stand to each other in the relation of strangers, be- 
t we on >wh«n there is no privity ; and the action, in such case, is an action wund- 
'ing ia talrt. The form is trespass on the case, for the consequentiakdamage. The 
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<jf ft btakeman on ‘a railroad, who* was injured, by a collision 

caused by the negligence of a brakeman on another train. 1 ] 
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maxim, Respondeat superior , is adopted in that case, from general considerations 
of policy and security. But this does not apply to tuc ease of a servant bring- 
.ing his action against his own employer, to recover damages for an injury arising 
in the course of that employment, where all such risks ami perils as the em¬ 
ployer and the servant respectively intend to assume and bear, may be regulated 
by the express or implied contract between them, and which, in contemplation 
of law, must be presumed to be thus regulated. The same view seems to have 
^been taken by the learned counsel for the plaintiff in the argument; and it was 
conceded, that the claim pould not he placed on the principle indicated by the 
maxim, Respondeat superior, which binds the master to indemnify a stranger for 
the damage caused by the careless negligent, or unskilful act of his servant in 
the conduct of his afTairs. The claiin^heretme, is placed, and must be main¬ 
tained, if maintained at all, on the ground ot < ontract. As there is no express 
contract between the parties, applicable to this point, it is placed on the footing 
of an implied contrac^gpf indemnity, aibing out of the relation of master and 
servant. It would be an implied promise, arming from the dutv of the master, to 
be responsible to each person employed by him, in the conduct of every branch 
of business, where two or more persons are empioved, to pay for all damage oc- 
^sioned by the , negligen'*i of every other person einpioved in the same service. 
If such a duty were established by law, — like that of a < ommon carrier, to stand 
to all losses of gqpds not caused by tlie act of (Jod or of a public enemy, — or that 
of au innkeeper, to be resjmnsible, in like manner, for the baggage of his guest; 
it would be a rule of frequent ami familiar occurrence, and its existence and 
application, with all its qualifications and restriction", would be settled by judicial 
precedents. But we are of opinion, that no such rule has been established, and 
tin* authorities, ps far as they go, are opposed to the principle. Priestley i>. 
ii vler, 3 Meeff. & Welsh. 1; Murray v. South Carolina' Railroad Company, 

1 -McMullan, 385. The genbra^ rule, resulting from considerations as well of 
justice as of policy, is, that he, who engages* in thu employment of another, for 
the performance of specified duties and services, for compensation, takes upon 
himse ’ the uatdral and osdinary risks and perils incident to the performance of 
such services; and. in legal presumption, the compensation is adjusted accord¬ 
ingly. And we are not aware of any principle, which should except the perils 
arising from the. carelessness and negligence of those who are iifthe same employ¬ 
ment These are perils, which the servant is db likely to know, and against 
which he can as effectually guard, as the master. They are perils incident to 
the service, aiid which can be as distinctly foreseen and providW for, in tl e rate 
of compensation, as any others. To sa), that the master shall *be resjmnsible, 
because the damage is caused by his agents, is assuming the very point which 
remains to be proved. They are his agents to some extent, and for some * pur- 

1 Hayes v. The Western Railroad Corporation, 3 Cush. 270. See also McDer¬ 
mott v, Pacific Railroad, 30 Missouri, 115. * ( 
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neither of these cases, could there be the least doifbt, that 
ttye principal would have been liable, if the injury had been 

__:_I__ 


poses; but whether he is responsible in a particular case, for their negligence, is 
not deeded by the single fact, that they are, for some purposes, his agents. It 
seems to be now well settled, whatever might have been thought formerly, that 
underwriters cannot excuse themselves from payment of a loss by one of the 
perils insured against, on the ground, that the loss was caused by the Negligence 
or unskilfulness of the officers or crew of the vessel, in the performance of their 
various duties as navigators, although employed and paid by the owners, and, in 
the navigation of the vessel, their agents. 'Copeland v. New England Marine^ 
Ins. Co. % Met. 440-443, and cases there cited. I am aware, that the maritime 
law has its own rules qpd analogies,* and that we cannot always safely rely upon 
them in applying them to other branches of law. But the rule in question seems 
to be a good authority for the point, tha^persons are not to be responsibly, in all 
cases, for the negligence of those employed by them. If we look from considera¬ 
tions of, justice to those of policy, they will strongly lead to the same conclusion. 
In considering the rights and obligations arising out ofjiarticular relations, it is 
competent fpr courts of justice to regard consideration of policy and general 
convenience, and-to draw from them such rules as will, in tlieir practical appli¬ 
cation, beS, promote the safety and security of all parties concerned. This is, 
in truth, ftie basis, on which implied promises arc raised, being duties lega^ 
inferred from a consideration of what is best adapted to promote the benefit of 
/ill persons concerned, under given circumstances. To take the well-known and 
familiar cases Already cited; a common carrier, without regard to actual fault or 
neglect in himself or his servants, is made liable for all losses of goods confided 
to him for carriage, except those caused by the act of God or of a public enemy, 
because he can best guard them against all minor dangers, and because, in case 
of actual loss, it would be extremely difficult for the owner to # adduee proof of 
embezzlement, or other actuld fault or neglect, on the part of the carrier, al¬ 
though it may have been the real cause of the loss. * The risk is therefore thrown 
upon the carrier, and he receives,*in the form of pa) ment for the carriage, a 
premium for the risk, which he thus assumes. So of an innkeeper; he can best 
secure the attendance of honest and faithful servants, and guard Bis house against 
thieves. Whereas, if he were responsible only upon proof of actual negligence, 
he might connive at the presence of dishonest inmates and retainers, and even 
participate in the Embezzlement of the property of the guests, during the hours 
of their necessary Bleep; and *yet it would be difficult, and often impossible to 
prove these facts. The liability of passenger carriers is founded on similar con¬ 
siderations. Thiy are held to the strictest responsibility for care, vigilance and 
on the paft of themselves and all persons employed by them, and they are 
adbordingl^. The rule is founded on the expediency of throwing the risk 
'those who can best guard against it. Story on Bailments, § 590, et teq. 
We are iff opinion, that these considerations apply strongly to the case indues* 
several persons are employed in the conduct of one cofamon en- 
^t$pv£ie hr rfnd$rtaking, and the safety of each depends much on the care and 
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occasioned by his own personal negligence or omission of duty. 
[In a still later case in the same court, the plaintiff was an 
operative in tlfc defendant’s mill; the defendant’s superintend¬ 
ent Had the charge of lighting the mill and managing the gas for 
that purpose. On one occasion he so negligently managed the 
gasometer, that large quantities of gas escaped into the mill and 
greatly injured the plaintiff* at her work. The Court held the 
defenddnt company not liable. 1 And although the servant guilty 


, skill with whic h each other shall perform his appropriate duh, each is an observer 
of the conduct of the others, can give notice of an> misconduct, incajiaoity, or 
neglect of duty, and leave the service, if the common employer will not take 
such precautions, and employ such agents as the safety of the whole party may 
require. By these means, the safety pf each will he much more effectually 
secured, than could be done by a resort to the common employer fur indemnity 
in ease of loss by the negligence of each other. Regarding it in this light, it is 
the ordinary ease of one sustaining an injury in the course of his bwn employ¬ 
ment, in which he must bear the loss himself, or sock his remedy, it he have any, 
against the actual wrongdoer.” [Sec also Murray t>. S. C. I^ulroad Co. 1 Mc- 
Mullan, 3Hft ; McDaniel r. Emanuel, 2 Richardson, 433 ; liases v. The Western 
Railroad, 3 Cush. 270; Coon <>. The Utica, &c. R. R. 6 Barliour, 231 ; 1 Sclden, 
492; King The Boston & Worcester R.*R. 9 Cush. 112; Brown r. Maxwell. 
6 Ilill, 592; Skip r. Eastern Counties Railway Co. 2i Eng Law & Eq. R. 397 ; 
9 Exch. 223 ; Sherman v. The Rochester ie Syracuse Railroad Co. 1ft Barbour, 
371; Ryan u. The Cumberland Valley Railroad, 11 Harris, 3X4 ; Cook i>. i’ar- 
liatn. 24 Ala. 21 ; Horner e. Illinois Central Railroad, 13 Illinois, 530; Russell v. 
Hudson liner Railroad, 17 N. Y. 134. 

1 [Albro v. Agawam Canal Co. 6 Cush. 73. Fletcher, J., said: “This case 
• i' not be distinguished in principle from the &&e of Farwell v. Boston & 
W ireesler Railroad, 4 Mot. 49; and the same point has been since adjudged in 
the ease of Ila\ es i. Western Railroad, 3 Cush. 2 7X>. 

“The principle of thc«>e decisions is, that when one person engages in the 
senn * of another, lie undertakes, as between him and his employer, to run all 
the ordinary risks of the service^ and this unhides the risk of negligence ou the 
part of ollici£iii the service of the same employer, whenever he, such servant, 
is acting in the discharge of his duty to his emphner, who is the common em- 
plojerof both. In the present case, the injury of which the plaintiff complains 
appears to have happened, while she was acting in the discharge of her duty to 
the defendants, as her employers, in their factory, and to have been occasioned 
by the negligence of another person, who was also engaged in the'defendants’ 
service, in the same factory. 

“It cannot affect the principle, that the duties of the superintendent maybe 
different, and perhaps may be considered as of a somewhat higher eliara *ter than 
those of the plaintiff; inasmuch as they are both the servants of the same master, 
have the s^me employer, are engaged in the accomplishment of the same general 
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of negligence is the superior of the servant injured, and the lat¬ 
ter is subject to the control of the former, so that he could not 
guard against his negligence, their common employer is not lia¬ 
ble. 1 ] 

§ 453 f. Whether the same rule would apply # to a case, where 
the agents are engaged in different and distinct employments or 
business by the same principal, is a point upon which there does 
not seem hitherto to have beeri any positive adjudication; and 
the principles asserted in the other case, where the employment 
or business is the same, do not necessarily govern it. Suppose 
two ships, owned by the same person, and engaged in different 
voyages, and by a collision between them, caused by the negli¬ 
gence of the master of one, the master of the other should re¬ 
ceive a grevious injury in his person or property; would he have 
no redress against the principal, upon the ground of the maxim, 
Respondeat superior ? Suppose a commission-merchant, em¬ 
ployed by the owner to sell goods for him in Boston, should em¬ 
bark in a steamboat, owned by the same person, for New York, 
on his own pkvate business, and, in the course of the voyage, 


object, are acting in one common service, and derive their compensation from 
* the same source. 

“ The plaintiff and the superintendent must be considered as fcllow-seivants, 
within the principle and meaning of the casts above u fen id to, and the othei 
adjudged cases on this subject. There is no allegation, that the supeuntendent 
was not a fit and proper person to be emploj ed bj the defendants to pel foi m the 
duties assigned to him, but otffy that lie was chargeable with negligence and un- 
skilfulness, on the particular occasion when the plaintiff was injuied in thtf man¬ 
ner described. It would have presented a wry different case, if the defendants 
had employed an unfit and improper person, and in that waj the plaintifl bad 
been exposed to and had suffered injury. 

“In the decision of the case of Farwell v. Boston &. Worcester Railroad, 
the case of Priestley v. Fowler, 3 M. &, W. 1, was leferml to as sfll authority.in 
point. There have recently been two other English*eases (Hutchinson v. Yoik, 
Newcastle & Berwick Railway, 5 W. II. & G. 348; Wigraore v. Jay, lb. 854,) 
which fully sustain the doctrine and decision of Piicsllc} e. Fowler. It is very 
dear, therefore, upon the adjudged cases,.that this action cannot be maintained, 
tUttd ( that judgment must be entered for the defendants.”] 

I Sherman t>. Rochester Railroad Co. 17 N. Y. 153. And see Degg v. Mid¬ 
land Hallway Ob. 1 II. & N. 773; Seymour v. Maddox, 16 Ad. & £1. (17. 8.) 
S&; j£J ng v. Boston & Worcester Railwaj, 9 Cush. 113; Gillshannon v. Stony 
BjKJok.Baifrtd, 10 Cush. 228; Keegan v. Western Railroad, 4 Sekk'175. See 
liofynd, 1 Ellis, Bl. & Ellis, 102. § 
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he should suffer great personal injury from the^gross cafelessness 
of the master of the steamboat; would it be a good answer to 
an action brought by him against the owner, that he was the 
agent of the latter, as well as the master? Suppose a foreign 
factor should, embark his own private goods in a Ship belonging 
to the principal, paying therefor the customary freight for'the 
eturriage of the like goods, and during the voyage, by the gross 
negligence of the master of the ship, the goods should be dam¬ 
aged or destroyed; would the owner bp exempted from all lia¬ 
bility .therefor ? Suppose a carpenter, employed to build a house 
for the owner of a stage-coach, should, in travelling in the coach, 
paying the usual fare, by the overturning of the coach through 
the gross negligence of the coachman, have his limbs frac¬ 
tured, would the owner be free from alf liability, and the suit 
lie solely against the wrongdoer ? These questions ‘are pro¬ 
pounded for the mere purpose of showing tha| there are, or 
may be, intrinsic difficulties and inconveniences in pressing the 
doctrine, resulting from the relation of agency, to such a large 
extent. 

[§ 45R Since tfcc former feditiqtn of thi^s work, however, the 
question suggested in the last section has been directly involved 
in a recent decision in the Court of Exchequer. Jt was there 
held, that a railway company is not liable for an injury to one 
of their servants, occasioned by the negligence of other servants 
in guiding another train, with which the train on which the 
pi untiff was. riding, came in collision. 1 But the contrary has 

i 

« 1 [Hutchinson r. York, Newcastle, &<*., Railway, 5 Excli. It. 343. [See also 
W haolnn r. Mad River Railroad, 8 Ohio St. It. 249 ] Alderson, B., said : 
‘‘ This vas an action undei Lord Campbell’s Act, brought by the plaintiff as 
administratrix of her deceased husband. Joseph Hutchinson, to recover compen¬ 
sation from tho defendants on the ground” that he had met with his death by 
reason of the narligence of their servants. [llis‘ Lordship stated the pleadings.] 
On this record® e question is, whether the defendants are liable for an injury 
occasioned to one of their own servants by a collision, while he was travelling in 
one of their carriages, in discharge of his duty as their servant, in respect of 
which injury they would undoubtedly have been liable, if the party injured had 
been a stranger travelling as a passenger for hire. Wo think they are not. This 
case appears to us to btfuiulistinguishablc in principle from that of Priestley o. 
Fowler, 3 M. & W. 1. In that case the plaintiff was tho servant of the defend¬ 
ant, and had sustained an injury by the defendant having overloaded a van, m 
which he, the plaintiff 1 , was travelling by direction of defendant in discharge of 
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been held in Ohio, where a b&keman was injured by* the ogre- 
lessness of a conductor on the same train, under whose com- 


his ordinary duties. That case was fully considered, and the Court, after a ver¬ 
dict for the plainjiff, arrested the judgment, on the ground that a master is not m 
general liable to one servant for damage resulting from the negligence of another; 
and some of the inconveniences, not to say absurdities, which would result %>m 
a contrary doctrine, were there pointed out. The principle, upon wlm h a mas¬ 
ter is in general liable to answer for accidents resulting from the ncgligertce or 
unskilfulness of his servant, is, tjjat the act of his servant is in truth his own act. 
If the master is himself driving his carriage, and from want of’skill causes injury 
to a passer-by, he is of course responsible for that want of skill. If, instead of 
driving'’the carriage with his own hands, lie employs a servant to driver it, the 
servant is but an instrument set in motio^ by the master. It was tin* masters 
will that the servant should drive, and whatever the servant does in otdei to giv<> 
effect to his master’s will ifiay be treated by others as the act of tin* inastoi . ‘ (}ui 
facit per ahum, facit per se.' So far there is no difficulty. Equally clear is it, 
that though a stranger may treat the act of the servant as the m l of his master, 
yef thu servant himself, by whose negligence or want of skill the accident has 
occurred, cannot. And, therefore, he cannot defend himself again**! the claim of 
a third person ; nor, if by his unskilffcfltwss lyj is himself injured, can lie claim 
damages from his master upon an allegation that hi^ovvn negligent *• was in 
point of law, the negligence of his master. The gionnds for these distinctions 
are so obvious as to need no illustration. The dillicultv is as to the principle 
applicable to the case of several servants employed bv the same ma»tci, and 
injury resulting to one of them from the negligence of another. In stall a <aso, 
however, we are of opinion that the master is not in gtneral lesponsible, when In 
PHtaplccted persons of competent care and skill. Put the case of a master ctn- 
A and B, two of his servants, to drive his cattle to market. It is admitted, 
thrftif by the unskilfulness of A, a stranger is injuted, the master is respmisiblc 
Not so, if A, by his unskilfulness, hurts lmnselt, In* cannot treat that as the want, 
tjf skill of liis master. Suppose, then, that by the* unskilfulness of A, II, the 
other servant, is injured while they are jointly engaged in the same servic e, theie 
We*think B has no claim against the master Thev have both engaged in a torn- 
mon service, the duties of which impose a certain risk on each of them , and in 
case of negligence on the part of the other, the partv injured knows that the neg¬ 
ligence is that of his fellow-servant and not of his master, ll^tucw, when he 
engaged in the service, that he was exposed to the risk of injuiy, not only fioiu 
bis own want of skill or care, but also fiom the want of it on. the part ot hn> 
fellow-servant, and he must be sujqiosed to have contracted on the terms that, its 
between himself and bis master, he would run this risk. Now, appl) ing these 
principles to the present case, it follows that the plaintiff has no title to recover. 
Hutchinson, in the discharge of Ins duty as one of the servants of the defendants, 
bad Jtat himself* into one of their railway carriages under the guidance of others 
of their servants, and by the neglect of those other servants, while they were 
engaged together with him in one common service, the accident occurred. This 
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mand and control the brakeman was. They were declared not 
# to De fellow-servants within the meaning of the foregoing cases, 


was a risk which Hutchinson must bo taken to have agreed to run. when he en¬ 
tered into the defendant’s service, and for the consequences of which, therefore, 
the^are not responsible. The declaration, indeed, states the Occident to have 
arisen from the combiried* neglect of the servants who were managing the car* 
riages in which the deceased was travelling, and of others of their servants who 
were managing the train with .which the plaintiff’s carriage came into collision. 
Ami Mr. Hill argued, that this allegation is divisible, and that, in order to sustain 
the declaration, it would not be necessary to prove any negligence on the j»art of 
the train in which Hutchinson was travelling; that it would be sufficient to prove 
negligelfee an the part of the other train ; and so he contended that, even admitting 
the defendants would not be liable for any neglect on the part of those who were 
managing the train in one of the carriages in which Hutchinson was travelling, 
jet there could be no principle exempting them from liability for the acts of 
those who, though equally with Hutchinson servants of the defendants, were not 
at the time of the accident, engaged in any common act of seivice with him. 
But wc do not think there is any real distinction l>etweey the two cases. The 
punuple is, that a servant, when be engages to serve a mastei, undertakes, as 
between him and his master, to run all the ordinan risks of the service, and this 
includes the risk of negligence on the part of a fellow-servant, whenever he is 
acting in discharge of his'duty as servant of .him whq is the common master of 
both The death of Hutchinson appears on the pleadings to have happened 
while he was acting in the discharge of his duties to the defendant-- as his master, 
and to have been the result of carelessness on the part of one or more other ser¬ 
vant or servants of the same master while engaged in their service; and whether 
llic death resulted fitnu the mismanagement^! the one train pr of the other, or 
of both, does not affect the pi im iple; in any case it arose from carelessness or 
w<n of skill, the risk of which the deceased had, as between himself aud the 
deA ulants, agreed to run. It may, however, be proper with reference to this 
point to add, that we do not think a master is eaeuipt from responsibility to his 
*»e uint for an injury occasioned to him by the act of another servant, where the 
spiv an* injured was not, at the time of the injury, acting in the service of his 
master. In am h iv ease the servant injured is substantially a stranger, and en¬ 
titled tQ all the privileges he would have had, if he had not been a servant It 
was contended that the plea in this case is bad on special demurrer, as beinj* but 
an argumentative denial of the cause Of* action stated in thq declaration. But 
•wo think Mr. Addison successfully showed this objection to bo unfounded. 
Though we have said that a is not in general responsible to one servant 

for an injury occasioned to him by the negligence of a fellow-servant while they 
arc acting in one common service, j et this must be taken with the qualification 
that the master shall have taken due care not to expose his servant to unreason¬ 
able risks. The servant, when he engages to run the risks of bis service, includ¬ 
ing those arising from the negligence of lellow-sei vants, has a right to understand 
that the master has taften reasonable care to protect him from such risks by asso* 
•agency. 45 
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and the company were held responsible. 1 So it has been hfld^ 
that if a day laborer on a railroad is carried to and from 


dating him only with persons of ordinary skill and care; and the object of the 
plea in this case is to show that the defendants had discharged this duty, the 
omission to disclrarge which might have made them responsible to the deceased. 
The plea, therefore, appears to us not to be open to the objection insisted on. 
For these reasons we are of opinion that the plaintiff has shown no ground of 
action, and so our judgment must be for the defendants.” • See also Sherman t>. 
The Rochester, &c. Railway Co. 16 Barbour, 574 ; Ryan v. Cumberland Val¬ 
ley Railroad, 11 Harris, 384; Gilshannon v. Stony Brook Railroad, 10 Cush. 
228.] 

t [Cleveland, &c. Railroad Co. v. Keary, 3 Ohio St. R. 201; Little Miami Rail¬ 
road v. Stevens, 20 Ohio R. 415; Gillen water n. Madison Railroad, 5 Port. 
(Ind.) R. 389; Fitzpatrick e. New Albany Railroad, 7 Port. (Ind.) 4B6 ; Cham¬ 
berlain v. M. & M. Railroad, 11 Wise. 238. In the 3 Ohio St. R., Ranney, J., said: 

“ But it is very confidently claimed that this view of the law is at variance with 
all the adjudged cases in England and in this country — not only with the deci¬ 
sions of every court, but with the opinion of every judge of those courts. We , 
are referred, in proof or this position, to the cases of Priestley v. Fowler, 3 M. & 
W. 1; Hutchinson v. The York, N. & B. Railway, 5 Ex. R. 843, and Wigmore 
v. Jay, lb. 854, decided by the English Court of Exchequer; Murray v. The 
* South Carolina R. R. Co. 1 McMullon, 885, by the Court of Appeals of that 
State; Farwell v. The Boston & Worcester R. It. Co. 4 Met. 49; and Ilayes v. 
The Western R. R. Co. 3 Cush. 270, by the Supreme Court of Massachusetts; 
and Coon v. The Utica & Syracuse R. R. Cq. 1 Selden, It. 492, by the Court 
of Appeals in New York. We entertain the highest respect for these Courts, 
and their undivided opinions upon qfiy question arising upon the principles oi the 
common law, would cause us to hesitate long before we differed from them. But 
even upon such a question, we should be compelled to follow the dictates of our 
own understandings; and the more especially should we feel at perfect liberty to 
do so, when they did not profess <to base their decisions upon any settled princi¬ 
ple of law, but undertook to declare a new rule for their action. If such a rule 
did not seem to us consistent with the analogies of the law, and calculated to pro¬ 
mote justice", we should feel bound to reject it. Upon this question, we find no 
occasion to depart from established principles. It lies upon those who deny the 
defeiylant in error the benefit of these principles, to show some good reason for 
the exclusion We»have carefully examined all these cases, and can find in none 
of them any such reason, or any denial of the principle upon which we base this- 
decision. While we cannot approve all that maid in some of them, no one of 
jgAgm has determined the question now before us., Priestley v. Fowler was de¬ 
emed in 1837, and is the first case to be found in the English books where the 
limi tation of the liability of the master is even hinted at The* action was brought 
by a secant against his master, for the negligence of another servant in over- 
loadings van, ty which the plaintiff was injured. It was held the action could 
not be maintained. Chief Baron Abinger, in delivering the opinion, say^ ; 
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work by the engine and train of $he company, without charge, 
and receives an injury, while on such passage, through the negli- 


1 There is no precedent for the action by a servant against a master. We are 
therefore, to decide the question upon general principles; and in doing so we are 
at liberty to look at the consequences of a decision one way or the other.’ He 
accordingly looked at the consequences, with a view to the actual state of Eng¬ 
lish society, and concluded they would carry him to an ‘ alarming extent.’ After 
referring to several instances where the liability of the master would attach, he 
concludes that ‘ the inconvenience, not to say absurdity of these consequences,’ 
afford a sufficient argument against the action. It can admit of vdry little doubt, 
that holding the relation of master anil servant to exist between the buyer and 
seller of a coach or a harness, (instances put by ffis Lordship,) would, indeed, be 
both inconvenient and absurd. It is unnecessary to examine. at«ny length, the 
other cases deckled in that court. Upon a similar state of facts, they each follow 
and aflmn the doctrine of Priestley v. Fowler. As these cases were decided 
upon no settled principle of the c'onnnon law, but upon general principles, with a 
view to consequences, I may be permitted to refer to the opinion of another 
Court equally learned and able, sitting in the same kingdom, and subject to 
review, if I am not 'mistaken, in the same ultimate tribunal. In the case of 
Dixon r. Kanken, (1 Am. Railway Cases, 569.) determined by the highest Court 
in Scotland, as late as 185?, the doctrines of the English '-ases were repudiated, 
and an exactly contrary decision made. The Lonl .lustice Clerk, after referring 
to the English decisions, proceeds to # say: ‘The master's primary obligation in 
every contract of service, in which his workmen are employed in a hazardous 
anil dangerous occupation, for his interest and profit, is to provide for, and attend 
to, the safety of the men. That is bis first and leading obligation, paramount 
even to that of paying for their labor. This .obligation includes the duty of fur¬ 
nishing good and sufficient machinery and apparatus, and of keeping the same 
in <! oil condition; and the more rude and cheap the machinery, and the more 
lialh„ on that account to cause injury, the greater his obligation to make up for 
its defects by tbe attention necessary to prevent such injury. In his obligation is 
equally included, as he cannot do everything himself, the duty to have all acts 
b) othi s whom he employs, done properly and carefully, in order to avoid risk. 
This obligation is not less than the obligation to provide for the safety of the lives 
of hi*- servants by fit machinery. The other servants are employed by him to do 
acts which, of course, he cannot do himself, but they are acting for him, and in¬ 
stead of himself, as in his hands. For Ibeir carefultand cautious attention to 
duty, and for their want of vigilance, and for their neglect of precaution by 
which danger to life may be causeff, he ‘is just as much responsible as he would 
be for such misconduct on his own part, if he were actually working or present. 
And this particular!ffioltls cut to the person he intrusts with the direction and con¬ 
trol over any of hin workmen, and who represents him in such a matter.’ And ho 
adds: ‘ There have been many cases in Scotland, at all periods, and during the 
last fifty years, a very large number, which proceeded on this as a fixed principle 
of the law as to the contract of service.’ Lord Cockburn, after stating that * the 



m 


AGEtfCY. 


[ch. xvri. 

gence of the engineer the jrain, tbb company are not liable . 1 
Bat where a railroad company employ a contractor to repair 9 


plea that the master is not liable, rests solely on the authority of two or three 
very recent decisions of English Courts,’ says • * If this be the law of England, 
I speak ot it with all due respeti. But it most certainly is not the law of Scot¬ 
land. I defy any industry to produce a single decision, or dictum, or institu¬ 
tional indication, or any trace of any authority to this effect, or of this tench m j, 
ffom ( the whole range of out hw If such an idea exists in our system, it has, as 
yet, lurked undetected. It has never been condemned, bee ause it has never hcc n 
stated.’ After Alluding to the fact that the rule had been piesscd upon the Couit 
not rnly on account of the weight of the English authority but for its own inhe¬ 
rent justice, he proceeds * This last rec ominendation fails with me, bet mst I 
think that the justice of the thing isexattlv in the opposite* duet non I hast 
rarely come upon any principle that seems less retontilablc to legal leason 1 
can conceive some reasonings for exempting the Anployer fiom liability altogeth¬ 
er, but not one for exempting him only when those who act for him mjuie one of 
themselves It rather seems to me that these are the von persons who have the 
strongest claim upon him for reparation, because they incur danger on his ac¬ 
count, and certainly are not understood, by our law, to come under am engage¬ 
ment to take these risks on themselves’ Such is the dive isity of opinion, not 
only as to the existence of the doc trine, but also as to its pi>>tn e and propric ty, 
found to obtain in two of the learned Courts in (iieat Britain, both unc on- 
trolled by am statutoiy regulation, or othci^consideration peculiar to the system 
of law administered by eitliei, but each determining the obligation ansmg fiom 
a relation, founded upon contract, whic h must be the same m England .uni Si ot 
land The case of Murray v The S. C. Railroad, I McMullan, 885, was decided 
in 1841 The plaintiff" was a fireman, and was injured by the carelessness of the 
engineer. A majority of the Court held that he could not ret over Judges 
O’Neall and Gantt, and Chancellor Johnston dissented They admit that the 
plaintiff took upon himself, .as a consequence of his contract, all the ordman 
risks of the employment, and that he could not claim for injuries, against whu h 
the ordinary prudence of Ins employers could not provide; but they insist that 
injuries from negligence do not belong to these ordinaly risks; that the c ompany 
was bound to carry him safely, while he was hound to serve them faithfully , and 
that neither jmrty should be permitted to extend or abridge the conttac t ‘ That 
the master cannot exact other services than those stipulated for; nor, by anj in¬ 
direction, subject the serfbnt to any other than tho ordinary perils incident 
to the emplovment; and that if he does, by any agency whatever, or by any 
means, whether of design or negligence, ac cumulate upon the servant, while in 
the performance of his duty, any dangers beyond those inherent in the service 
itself, they foil upon the latter, not as a servant, (for his c contract does not bind 

1 Mm to endure them,) but as a man, and the law entitles him to redress.' The 

* 

• Gitsbanoon v. Stony Brook Railroad, 10 Cush. 228. But see Russell v 
Hudson River Railroad, 5 Duer, 89; 5 Port. (Ind.) 889; 7 Port (Ind.) 486 . 
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bridge for a specified sufn, and he employs laborers to work there¬ 
on by the day, the latter are not the servants of the company; and 

next case in order of 'time, is that of Farwell v. The Boston & Worcester R. R. 

4 Met.- 49. The plaintiff, an engineer on the defendant’s road, was injured by 
the negligence of a switch tender. His right to recover against the company, was 
denied in a very ingenious opinion by C. J. Shaw; in which the general propo¬ 
sition is maintained, that a master who uses due diligence *in the selection of 
competent servants, and furnishes them with suitable means in perform the ser¬ 
vice in which he employs them, is not liable for the carelessness of one resulting 
in injury to another, while both are engaged in the same saoice. Of judicial 
determinations, he was able to bring to his support only the cases of Priestley v. 
Fowler, and Murray r. The S, C. Railroad; and characterizing it * as in some • 
mcanure a nice question,’ he says: 4 We would add a caution against any hasty 
conclusion as to the application of this rule to a case nqt fully within the same 
piiwiple.' That it was not intended, by this decision, to foreclose the question 
now before us, is evident from the later case of Have.', v. The Western Railroad, 

3 ^ush. 270, in which the pcgligence charged, was that of a brakeman, acting, as 
was claimed, pro tunpore , as conductor; and it was argued, that although the 
company were not liable to a laborer, for the neglect of another laborer, yet they 
were auswerable for the neglect of an officer, such as the conductor was. The 
Court expressly declined expressing any opinion upon the soundness of this 
distinction, and held that it did not properly arise upon the facts of the case. 
The case of Coon r. The Syracuse Ac Utica 11. K 1 Seldcn, 492, was brought 
by a trackman, employed by the defendants to -keep a cerutn portion of their 
road in order, who claimed to have been injured by the negligence of the man¬ 
agers of a train running upon the road. The Court considered the case gov¬ 
erned by the authorities to which I have referred, and especially the one from 
Metcalf, and gave judAient for the defendants. Judges Gardner and Foot only, 
ex* i ssimI opinions. T'he former said, thf good sense of the principle, when 
»K lied to individuals engaged in the same service, was sufficiently obvious; but 
that there might be more doubt of its justice in reference to* those whose employ¬ 
ments are distinct, although both may be necessary to the successful result of a # 
comm 'u enterprise. And the latter admits that it ‘ has been unfolded and 
brought to view within the last twenty years, and principally by the new business 
commenced within that period, and now extensively prosecuted, of transporting 
pers >ns and property by steam on railways.’ I have now referred to every de¬ 
cision of a Court of >ast resort, within my knowledge, bearing upon the question 
under consideration. While the principle of respondeat superior is as old as the 
law itself, it is everywhere admitted that no such exception to its operation as is 
now contended for was ever asserted until the case of Priestley v. FowK r was 
decided. That case, and those made upon its authority in England and America, 
have all proceeded upon the general ground of exempting the master trom 
responsibility to one servant for injuries arising from the carelessness of another 
engaged in the common service, because the servant, by his contract, tAns these 
risks upon himself. None of them have in terms declared that he is not liable 

4fi • 
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if they are injured while at work on the bridge, by the negligence 

of those in charge of a passing train, and without fault them¬ 
selves, they can recover of the company. 1 So where A., a ser¬ 
vant of Jr & Co., who had been employed by JEt. to carry cotton 
from a warehouse, was injured by the negligence of R-’s porters 
*in lowering the bales of cotton from the upper floor of the ware- 


for the negligent and careless conduct of him to whom he delegates the power 
' of control and command over them. The Court, whose authority has been most 
relied on in this country, has expressly refused to declare it. Even to this extent 
the doctrine has been resolutely resisted at every step by distinguished junsts. 
> To speak of it, therefore, as a settled principle of the common law, is to confound 
ideas. To adop$ it without a conviction of its justice and propriety, is to abuse 
the pdwer with which the law has invested us. Our plain duty iwto endeavor to 
ascertain the true nature of the relation between the parties, and the inher¬ 
ent elements of the contract on which it is founded, and trom them deduce the 
principle that ought to govern. For, as has been said^by an elegant writer. ^ II 
law be a science, and realh deserves so sublime a name, it must be founded on 
principle, and claim an exalted rank in the Empire of Reason.’ And upon a 
question like this, what is good sense at Westminster is good sense at Edinburgh, 
or wherever else parties may contract. Tested in this manner, it seems to us 
clear, in a case like the present, that as between the company and those employ¬ 
ed to labor in subordinate situations under the control of a superior, two distinct 
classes of obligations arise — the one resting upon the conqiany, and the other 
upon the servants — and both founded upon what each, either expressly or impli¬ 
edly, has agreed to do in exccutibn of the contract. It 4s the duty of the com¬ 
pany to furnish suitable machinery and apparatus, and, as they reserve the gov¬ 
ernment and control of the train to themselves, and intrul^ no part of it to these 
servants, to control it and .them, wit® prudence and care. As the necessity for 
this prudence and care is constant and continuing, the obligation is performed 
only when it is constantly exercised, and they cannot rid themselves of it by 
devolving this power upon the conductor. If they intrust him with its exercise, 
m the language of Judge Story, they ‘ in effect warrant his fidelity an£ good con¬ 
duct’ It is the duty of the servants to obey the orders of the superior thus 
placed over them, and to perform as he shall direct If they fail to do this, and 
injure each other, they violate their engagements to the company, and are alone 
answerable for the wrongs they may do. In such ease there is no failure of the 
company to do, what as between them and these servants, it was understood they 
should dp, when the servants entered the service. But they cannot be made to 
bear losses arising from carelessness in conducting the train, over which their 
employer gave them no power or control, either separately or collectively) until 
we are prepared to say that justice and public policy require the consequences of 
duty omitted by one party to be. visited upon the other, although stripped of all 
power to prevent such consequences."] 

1 Young v. N.X Central Railroad, 30 Barbour, 229. 
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house .into his lorry, it was held that A. had a right of action 
•against R. for such negligence. 1 * 

(453 A. Whether the same rule prevails, where the injury 
arises from defective apparatus, machinery, or tools, in the hands 
of a fellow-servant, may not perhaps be fully settled. 2 It has 
been thought in some cases, that the principle of non-liability of 
a principal |pr the injury caused to one servant by another, was 
not applicable to such a case, bi\t only when the injury happened 
without any fault or misconduct of the principal, either in the 
act Which caused the injury, or in the selection pr employment * 
of the agent by whose fault it happened. It has therefore been 
held, that a fireman engaged on a railroad, might recover for an • 
injury received by the bursting of a boiler of an engine known 
to the defendants to be defective; at least if such defect was n6t 
■known to the plaintiff, and.he himself was without fault. 8 And 

1 [Abraham v. Reynolds, 5 Hurl. & Norm. 143. A servant in the employment 
of the K. L. Company, engaged in repairing a carriage in a siding at a station in 
the joint occupation of the K. L. Company md the L. & Y. Company, -was 
killed by an cti>;in<9 of the L. & Y. Company being ihunted into the siding at 
whit h be was at work. It appeared that the rules for the regulation of the sta¬ 
tion were published, headed in the joint names of the two companies; and that 
the servants employed in shunting the engines were the joint servants of the two 
companies, but the engine drivers and persons employed, a" the deceased was, 
iu repairing the carriage, were the separate servants of each company. It was 
found that the rules as to the precautions to Ik 1 taken before shunting trains into 
sidings, had been observed, and that there had been no negligence on the part 
ot ihe deceased, the shuntsinan, pointsman, or engine driver; but that the acei- 
di it was occasioned by the rules being defective. It was held, that the L. & 
Y. Company wereJiable for the injury, being found by the jury guilty of negli¬ 
gence. Vow v. Lancashire Kc Yorkshire Railway Co., 2 Ilurl. & Norm. 728. 

2 [Where a masted who v.as a contractor and builder, employed the plaintiff 
as a mason upon a house he was erecting, and a boarding had been put up to 
protect the building from carriages passing in the road, which projected far into 
the street, although there was sufficient room for carts to pass, and a cart which 
was being driven along the street by a third person, swung against the boarding 
and knocked ^iown a machine standing between it and the building, which was 
used for lifting stones for the building, whereby the plaintiff was thrown into the 
cellar am) hurt, it was held, the master was not liable, both because the servant, 
knowing the position of the boarding and the machine, voluntarily continued to 
work, and because the connection of the master in the accident was too remote. 
Assop t>. Yates, 2 Hurl. & Norm. 768.] 

3 Keegan v. The Western Railroad Corporation, 4 Selden, 175. And see 
Williams v. Clough, 8 Hurl. & Norm. 258; Roberts v. Smith, 2 Hurl & Norm. 
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qcPual notice to the defendant, of the defect, must be averred 
■ and proved; 1 although it has been held that if the master's ignor- * 
ance of the defect was owing to his own gross negligence, he is 
as much liable as if he had actual notice.* [ W. requested his 
hired man, G., to assist him in placing certain railroad cars and. 
trucks, which he had sold and agreed to ship from Cleveland to 
Toledo, on a vessel; to do which it was necessary t^raise them 
from the dock by the usq of machinery and manual effort. G. 
consented. While raising one of Jthe trucks, a part of the machi¬ 
nery gave way* owing to which the truck fell upon G., breaking 
both his legs. It was held, that if W. had no charge of, or con¬ 
trol over, the operation of shipping the cars, etc., but, on the 
contrary, the duty of shipping them rested solely upon the mas¬ 
ter of the vessel, and he had the entire control over the opera¬ 
tion, and W. was acting merely as his assistant or servant, the 
action should have been brought against the oWher of the vessel, 
and not against W. But if it was W.’s duty to ship them, or if 
it was the joint duty of him and the master of the vessel, he 
was (as between him and G.) liable for the injury, if it resulted 
from his neglect, or that of the master of the vessel, to provide 
suitable machinery ; the defect in the machinery being unknown 
to G. The general rule is, that an employer who provides the 
machinery, and oversees and controls its operation, must see 
that it is suitable; and if an injury to the workman happen by 
reason of a defect, unknown to the latter, and which the em¬ 
ployer by the use of ordinary care could have cured, such em¬ 
ployer is liable for the injury. 3 ] On the other hand, if the defec¬ 
tive character of the machinery or apparatus is not known to 
the principal, and the servant sustains an injury thereby, he 
would not, it seems, have any cause of action against his princi¬ 
pal. 4 [In a recent case the master was a sugar refiner, and em¬ 


its; Paterson v. Wallace, 1 Macqueen, 748; Brydon v. Stewart, 2 Macqueen, 
80. See Griffiths v. Gidlow, 3 Hurl. & Norm. 648; Byron v. N. Y. State Print¬ 
ing Telegraph Co. 26 Barbour, 89. 

l McMillan v. The Saratoga & Washington Baiiroad Co. 20 Barbour v 449. 

* Noyes v. Smith, 28 Yerm. 59. See Perry v. Marsh, 25 Alab. 659 ; Noyes v. 
Badand 8c Burlington Baiiroad, 1 Williams (Vt) 110. 

3 McGatrick v. Wason, 4 Ohid St. B. 566. 

4 [Strange v. McCormack, in Dis. Ct. of Penn., Boston Law Bep., April, 1851, 
619; Lowrie, J., there stud: “ Where a person undertakes to work, by means of 
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ployed a servant to fill the sugar moulds and hoist them up to 
high$r*ftoors in the warehouse, by means of machinery; and th^ 


machinery that ia dangerous in its operation, and receives an injury from it; in its 
ordinary operation, is the employer liable ? Tbe answer is plain — IJe is not. 
But as 4pe question involved in tlm cause seems to have never been decided 
by our Courts, it will not be out of place to refer to the reasons and prin- ‘ 
ciples upon which Ohe solution of the quespon depends. It has been said, that 
the liability of the employer can arise‘Only in cases of breach of contract^* 
or of a public duty. But this proposition does not fully present the difficulty of * 
this ca«c ; for wherever the law imposes a private duty from one man to another, 
’it implies a contract to perform that duty, and the question ^till remains, — Does 
not the law impose on the employer the duty to have his machinery constructed 
in such a manner that it will operate with reasonable safety to the persons work¬ 
ing at it ? This, it must he observed, is a question of lepal, not of moral duty. 
The moral duty, which every man owes to those in his employment to consult 
their safetj, will not be disputed. This is a dutj prompted In the ordinary feel¬ 
ings of human charity, and may be of no more perfect obligation than the duty 
which one owes knot her to warn him of approaching danger — a duty enforced 
by no sanctioiiwbut those of ihe moral law. It will not be pretended, if tbe 
defendant had Iffcrned the plaintiff that the machinery was dangerous, and then 
the plaintiff had agreed to risk it, that in such case the defendant wouhl be lia¬ 
ble for the unfortunate result of the experiment. But thothw very properly 
presumes that every man who undertakes a business understands the character 
of the business, and of the tools and machinery with which it is to be done ; and 
On this account it is a fair presumption, that he undertakes the risk for what he 
considers a sufficient compensation, if he ignorantly and presumptuously un¬ 
dertakes tbe work, it is not wrong that he should himself bear the natural conso- 
quences. If the machinery is dangerous, in its chaiacter dr by reason of its 
want of repair, a proper workman is presumed to kuow it at least as well as hi? 
employer, and has a right to decline the work ; and if he does npt, he take? the 
risk. It is not necessary to say how the law would be, wheic one is induced by 
false representations to work with unsafe machinery. If tire duty claimed to 
exist here is founded on any other principle than kindness, it must be a prin¬ 
ciple involving the legal duty of protection. But where the law imposes this 
duty, it requires the correlative duty of subjection, a relation which would be 
repudiated with scorn in the present instance. There is one illustrious instance, 
wherein the law protects the weak and ignorant from the exactions of the more 
powerful, add even from his own ignorance; and this is by the laws forbidding all 
worldly employment on the Lord’s day. Looking at this in a merely legal point 
of view, (and here we can no otherwise view it,) it is easy to see that thousands 
of people, even in a Christian land, would have no day of physical rest were it 
not for these laws. But this protection is afforded %y the law, not required of 
the employers. There is another large class of cases, wherein the law affords its 
protection to persons who are indiscreetly seduced into engagements by those 
who staffd in a relation towards then by which an undue influence may be ex- 
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usual mode of attaching the moulds to the machine was by 

5 lacing them in net bags, which effectually prevented aif|r acci- 
ent.; which mode had been adopted by the masler until, from 
mptives of economy* he substituted a kind of clip, whiclf laid 
hold of the rim of the mould; and the servant usbd this mode, 
until on a certain occasion, whe» he himself had fil^d the 
mould, and fastened it to the clip, the clip, by some jerk in rais¬ 
ing the mould, slipt off, and the mould fell on the servant’s head 
'and killed him, it was held, that was no evidence to go to the 
jury of the master’s liability; inasmuch as assuming it was not 
the servant’s own negligence in fixing the clip, yet if the clip 
was itself dangerous, thte servant knew it as well as the master, 
and ought not to have used it. 1 And in a still later case it was 
held, tha^ an employee cannot recover for an injury suffered in 
the course of his employment from a defect in the'lhachinery 
used by his employer, unless the employer knew, or ought to 
have known, of the defect, and the employee did not know it, or 
had not the means of knowledge.] 2 And, in another case, a 


erased. But the relation of employer and employee has never been supposed to 
be of this charactJfe There is no relation of confidence or dependence between 
them. Both are equal before the law, and considered equally competent to take 
care of themselves. No protection is legally dae by one, nor subjection by the 
other; and of course no action lies for failure of protection. As a general rule, 
the law leaves all 'men free to make their own bargains, and decides between 
them according to their contracts, without diminishing the freedom of either in 
order to protect him *agai nst the other. Suppose there was actual carelessness 
on the part of the manager in the arrangement of the cards, so that their opera¬ 
tion jras defective; this is only another way of saying that the plaintiff was set to 
frorf with imperfect instruments. If he had been set to eat wood with the de¬ 
fendant’s axe, and it had become detached from the handle, I suppose it would 
not, have been claimed that the defendant was liable for an injury thus occa¬ 
sioned to the plaintiff. Yet 1 do not perceive the difference between that case 
and this; for if the machinery, in this instance, is more complicated, the person 
using it is presumed to have more skill Tand care. Even the manager himself is, 
(as far as concerns the plaintiff,) but one of the instruments by which the defend¬ 
ant carries on bis business; an instrument just as likely to be defective as any of 
the unintelligent instruments by which the business is effected, and the persons 
employed are all subject to the risk of his occasional negligence and unskilfulness, 
an^ cannot transfer the risk to the employer.”] 

i Dyjnen v. Leach, 40 Eng. Law & Eq. R. 491, in the Court of Exchequer, 
April IN, l£|57. This case does not appear to be in the regular Exchequer Re¬ 
port* 

* Hayden 9 . Smithville Man. Co. id Conn. 048. 4 
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fireman on a railroad locomotive, 'who had been injured, as he 
contended, by the breaking of a defective switch managed by 
another servant, sought to recover of the railroad company, on 
the ground that the .latter was liable for the defective character 
of their apparatus; but, as the company were expressly acquitted 
of the gross negligence, the Court held, that the company would 
be responsible only for want of ordinary care and diligence. 1 [A 
master is, however, responsible for the result of. not employing 
servants of ordinary skill and care in the work upon which they 
are engaged, and if an injury arises to one servant from the in- , 
competency of want of ordinary skill in a fellow-servant, while 
both are engaged about their master’s business, it has been said 
that the master is liable. 2 ] 

[§ 453 i. The rule of law that a master is not in general re¬ 
sponsible^ his servant for injury occasioned by Ihe negligence 
of a fellow-servant in the course of their common employment, 
applies to the case of a person injured while gratuitously assisting 
the servants in their work. Therefore, where the servants of a 
railway company were turning a truck on a turntable, and a per¬ 
son not in the employment of the company volunteered to assist, 
and while so engaged, other servants of the company negligently 
propelled a steam-engine and thereby caused the death of the 
person who-had so volunteered; but the other servants were per¬ 
son's of competent skill, and the company did not authorize the 
negligence, it was held that they were not liable to the adminis¬ 
trator of the person so injured. 3 ] 


1 King v. Boston & Worcester Railroad Corporation, 9 Cush. R. 112. >5ee 
SulUvan ». M. & M. Railroad, 11 Iowa, 421. 

8 Wiggett v. Fox, 86 Eng. Law & Eq. It. 486. And see Tarrant v. Webb, 
38 Id. 281; Wright v. New York Central Railroad, 28 Barbour, 80. 

8 [Degg v. Midland Railway Co. 1 Hurl. &Norm. 773; 40 Eng. Law &Eq.R.876. 
Bramwell, B., there said: “ The facts stated by the declaration and the plea de¬ 
murred to may be thus summed up. The defendants were possessed of a rail- "* 
way, and carriages and engines; their servants were at work on the railway in 
their service with those carriages and engines; the deceased voluntarily assisted 
some of them in their work; other o' the defendants’ -servants were negligent 
about their work, and by reason thereo" the deceased was killed; the defendants' 
servants were persons competent to do the work; the defendants did not author - 1 
ize the negligence. 

“We are of opinion that, under these circumstances, the action is not m$un- 
tainabie. The cases show that if the deceased had been a servant of the defend- 
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’ § 454. This liability of the principal' lor the misfettaagoes, and. 
negligences, and torts of his agents and servants, extends n6t 
* * * f» 


ants, and injured under such circumstances as occurred here, no action would 
be maintainable, and it might be enough for us to say that those cases govern 
this, for it seems impossible to suppose that the deceased, by volunteering hit ser¬ 
vices, can haye any greater rights or impose any greater duty on the defendants 
than would have existed had he been a hired servant. .But we were pressed by 
an expression, to be found in those cases, to the effect that * a servant undertakes 
as between him and the master, to run all ordinary mks of the service, in< luding 
the negligence of a fellow-servant; Wiggett i. Fox, 11 Exch. 8$2 , S C 86‘Eng. 
Rep. 486 ; and it was said there was no such undertaking hen But in truth 
there is as much in the one case as in the other; the considctaiion maj not be as 
obvious, but it is as competent for a man to agiec, and as reasonable to hold that 
he does agree, that if allowed to assist in the work, though not paid, he will take 
care of himself fiom the negligence of hit> fellow-workmen, a§ it ^ild be if lie 
were.paid for his services. 

“ jSut we were also told that there was and could be no agreement; that 
Degg was a wrongdoer, and therefoic the action was maintainable. It ceitamly 
would be strange that the tase should he better, if he weie a wiongdoer, than if 
be had not been. We aie of opinion that this argument cannot be suppoited. 
We desire not to* be undei stood as la} mg down any general pioposilion, that a 
wrongdoer never tan maintain an action If a man commits a liespass to land, 
the occupier is not justified in shooting him, and probablj if the occ upiei were 
sporting or firing at a maik on his land, and saw a trespasser, and fned care¬ 
lessly and hurt him, an action would lie Nor do we desire to give any opinion 
on the cases cited of Bird v. Holbrook, 4 Bing. 628, and Lynch v. Nurdin, 1 Q. 
B. 29. But it is obvious, and a truism, to saj that a wrongdoer cannot, anj more 
than one who is not, a wiongdoer, maintain an aition, unless he has a right to 
complain of the act causing the injury, and complain thereof against the person 
he has made defendant in the at tion Now it may be that, had the mischief here 
Resulted 1 from the personal act of the mastei, lie knowing that the deceased was 
there, the master would have been liable; and that, as the defendants’ servants 
knew the deceased was on the railway, and because they knew that, were guilty 
of a wrong to him, they are liable to an action; but on what reason or principle 
should the defendants be i If a servant is driving bis master in a carriage, and 
a person gets up behind, and the servant, knowing it, drives carelessly and in¬ 
jures that person, the servant may be liable, but why the master? The law for 
{Seasons of supposed convenience, more than on principle, makes a master liable 
in certain cases for the acts of his servants— not only in cases in the nature of 
JWatract, which depend on different considerations, but in cases independent of 

S tmfet, such as negligent driving in the public streets when damage is thereby 
& This is a responsibility*the law has put on them; there is a duty on them, 
5*0 tabs ears that their servants do no damage to others by negligence in their 
fnie k for their master, or to compensate the sufferer where such damage is done. 
Lib* white interest may require this for the public benefit; but why should a 
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fctily to the injuries and ^onga.of the agent, who is imn^ediately 
employed’by the principal in a particular business, but also to 
the injuries Hhd wrongs done by others, who are employed by 
#iat agent under him, or with whom he contracts for the per¬ 
formance of the business; for the liability reaches through all the 
stages of the service. 1 Thus, for example, whore the owner of a 
hotise employed an agent to repair the house for a stipulated 


sum; and the latter contracted with G. to do the work, and with 
1). to furnish the*materials; and D.’s servant, by negligently leav-* 
ing the materials in the road, occasioned an injury to the plain¬ 
tiff; he was held entitled to maintain an .action for damages 


wrongdoer have power to create such a responsibility, and such a duty '■ Nc^ 
reason can he assigned. Some acts are absolutely and intrinsically wrong, where 
they (lircctlj^md^ieijcssarily do an injury. as a blow : others only so from their 
probable consequences. There is no absolute or intrinsic negligence : it is always 
relative to some circa instances*)!’ time, place, or person. It is not negligent or 
wrong tor a man to fire at a mark in It is own grounds at a distance from others, 
or to ride very rapidly in his own park ; but it is wrong so to fire near to, and so 
to ride on, the public highway ; and, though the quality of the act is not altered, 
it is wrong in whoever does it, and so far it is a- though it were intrinsically 
wrong. So tin 1 act of firing, or riding last in an inelosure, becomes wrong if the 
person doing it sees there is some one near whom it may damage. But the act 
is wrung In him only" for the personal reason that he knows of its danger; it 
would not.lie wrong in any one else, who did not know (hat. Now. for a wilful 
act intrinsic ally' wrong by a servant, the master is not liable. By a parity of rea¬ 
son lie .ought not to be where the act, not wrong in itself, is only so for reasons 
personal to the servant, and his wilful disregard of them. The master’s liability 
ought to be limited to that which he may anticipate and guard against, namely, 
the middle class of cases we have put. llowcu-r this may he.it seems to u^ 
there can be no action except in respect of a duty infringed, and that no man by 
hij wrongful act can impose a duty: and as a direction by the master to drive 
furiously', or in the way called carelessly, in his park, would not be wrong in the 
master, it cannot be made so by a trespasser getting there ami being hurt, so that, 
quoad the master, it is damnum absque htjuria ; and, if not a wrong in the master 
when expressly ordered, it cannot be if done by ^ho servant against his orders. 
The defendants might, if they had thought fit. have directed their servants to 
move $mi propel trucks against other trucks without any notice or precaution; 
in short, to da what the plaintiff complains of. and if their servants chose to work 
on those terms, although it might be a waslelul way of using their engines and 
carriages, no one could say it was wrongful; then the deceased cannot make ifcsb 
by coming there himself. Upon these grounds then, whether he is considered a 
wrongdoer or not, we are of opinion the action cannot be maintained, and that 
the plea is good.”] • . ' J 

b!|ee Reeves v. State Rank, 8 Ohio State R. 4"6. 

AOENOY. 46 
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therefor, against the owner. 1 Bo, wt\ppe a warehooseman em¬ 
ployed a master porter to remove some barrels, of ^oiir frOStti his 

____ __ . _ * _ ' ___ 

i Bush v. Steinman, 1 Bos. & Pull. 409; Ante, § 822, note (1.). [Bat thp 
authority of Bush v. Steinman has been, in the modern cases, entirely denied. 
See Knight v. Fox, 5 Exch. K. 721'; 1 Eng. Law & Eq. R. 477, And Bennett’s 
note; Overton v. Freeman, 8 Eng. Law & Eq. R. 479 ; Hilliard v. Richardson, 
S Gray, 849;] Nicholson v. Mounsey*, 15 East, R. 384; Paley on Agency, by 
Lloyd, 296, 297 ; Weyland v. Elkins, Holt’s N. P. Rep. 227 ; S. C. 1 btarkie, U. 
272; Smith on Merc. Law, 69, (2d edit.); Id. pp. 127, 128, (3d edit. 1813.) 
Lord Chief Justice Eyre’s opinion, in Bush v. Steinman, shows the diiliculty of 
this doctrine, and the grounds on which it is founded. % At file trial,” said he, 
“ I entertained great doubts with respect to the defendant’s liability in this- 
action. Hi appeared to be so far removed from the immediate author of the 
*nuisance, and so tar removed even from the person connected* wit[i the imme¬ 
diate author in the relation of master, that to allow him Jo be charged lor the 
injury sustained by the plaintiff, seemed to render a circuity enaction nixes,,try. 
Upon the plaintiff’s recovery, the defendant would be entitled to an action 
against the surveyor; the surveyor, and each of the sub-contracting pulies in 
succession, to actions agaiust the persons with whom they immediately con¬ 
tracted ; and, last of all, the lime-burner would be entitled to the common action 
against his own servant. I hesitated, ilierefore, in carr) ing the responsibility 
beyond the immediate master of the person who committed the injury, and 1 
retained my doubts upon the subject, till I heard the argument on the part of the 
plaintiff, and had an opportunity of conferring with my brothers. They, includ¬ 
ing Mr. Justice Buller, are satisfied that the action will lie; and, upon reflection, 
I atn disposed to concur with them, though T am ready to confess, that I find 
great difficulty in stating with accuracy the.grounds on which it is to be sup¬ 
ported. The relation between master and servant, as commonly exemplified iu 
actions brought agaiust the master, is not sufficient; and the general proposition 
that a person shall be answerable for any injury which 'arises in earning into 
Execution that which he has employed another to do, seems to bo too large and 
loose. The principle of Stone t>. Cartwright, with the decision of which I am well 
satisfied, is certainly applicable to this case; but that of Littledale v. Lord Lons¬ 
dale comes pouch nearer. Lord Lonsdale’s colliery was worked in such a man¬ 
ner by his agents and servants, (or possibly by his contractors, for tbatr wouJjd 
have mAde no difference,) that an injury was done to the plaintiff’s house ; and 
his Lordship was held responsible. Why ? Because the injury was done in the 
QtHirse bf his working the colliery; whether he worked it by agents, by servants, 
dr hy contractors, still it was his work; and, though another person nqght have 
jjSOfrtracted with him for the management of the whole concern, without his inter* 
y®*> the work being carried on for his benefit, and on his property, all 
$4 fattens employed must have been considered as his agents and servants, mot. 
, %i$b«t 4 nriing any such arrangement; and he must have been responsible to all 
4 ]hfi worid, pa the principle of aic utere iuo,ut olienum non fadaa. Lord Lons* 
h|rt^0 empowered - the contractor to appoint such persons under hi»,ji*ha 
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warehouse,and the master porter used, his own tackle,' and 
brought and p'aid his own men, and an injury was done to*the 


should think fit, the persons appo'nted ■would, in contemplation of law, have been 
the agents and servants of Lord Lonsdale. Xor can I think that it would have* 
mad® any difference, if the injury complained of had arisen from his Lordship's 
coals having been placed by tlie workmen on the premises of Mr. Littledaje; 
‘since it would have been impossible to distinguish su< h an act from the general 
course of business in which they were engaged, (lie whole of which business 
jyras cauied on, cither by the express direction of Lord Lonsdale, or under a 
presumed authority from him. The principle of this case, therefore,’seems to 
alfbrd a ground which.may be satisfactory for the present at lion, though 1 do 
not say that it is exactly in point. According to tht; doctrine cited from Black- 
stone’s Commentaries, if one of a family ‘layetli or castetli ’ anything out of 
the house, whit li constitutes a ndlsancc, the owner is < hargeablc. Suppose, then, 
that the owner of a house, with a view to rebuild or repair, employ* his own 
Servants to erect a hord.in the street, (which being for the benefit of the pub¬ 
lic, they may lawfully do,) and they carry it out -o far as to encroach unreason¬ 
ably on the highway*; it is clear th.it the owner would be guilty of a nuisance; 
and, 1 apprehend, there can be but little doubt, that he would be equally guilty, 
if he had contraiUd with a per-on to do it for a certain sum of money, instead 
of employing his own servants for the purpose; for, in contemplation of law, 
the erection of the hord would equally be liis act. If that be established, wc 
come one step nearer to this case. -Here the defendant, by a contractor, and 
by ageuts under him, was repairing his house; the repairs were done at his ex¬ 
pense, and live repairing was Ms act. If, then, the injury* complained of by the 
plaintiff was committed in the course of making those repairs, I am unable to 
distinguish the ca-e from that of erecting the hord, or from Littlcdale v. Lons¬ 
dale, unless, indeed, a distinction could be maintained, (which, however, I do 
not think possible,) on the ground of Clio lime not having been delivered on the 
defendant's premises, hut only* at a place close to theuij with a view to being 
carried on to the premises and consumed there. My brother Buller recollect# 
a case, which he would baye stated more particularly, had he been‘able to 
attend. *It was this. A master having employed his servant to do some act, the 
servant, out of idleness, employed another to do it; and that person, in carrying 
iffto execution the orders, which had been given to the servant, committed an 
injury to the plaintiff, for which the master was held liable. The responsibility 
was thrown on the principal, from whom the authority originally moved. This 
determination is certainly highly* convenient and beneficial to the public. Where 
ft civil injury of the kind now complained of, has been sustained, the ^remedy 
Ought to ho obvious, and the persons injured should have only to discover the 
Owner of the house, which was the occasion of the mischief; not be* com¬ 
pelled to enter into the concepts bt tween that owner And othei* persons, the 
^convenience of which would bo more heavily felt, than any which can arise 
fita&a a circuity of action. Upon the whole case, therefore, though I still feel 
dlj&goity fa Stating the precise principle on which the action is founded, I ant 
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plaintiff by the falling of a barrel on him, in conseqtitfiJiee of the 
tacffle failing, .while it was used by the porter’s men j it was liold, 


satisfied with the Opinion of my brothers.” See this case commented ott in 
Duncan u. Findlater, 6 Clark & Finnell. R. 891, 908, 909, 918, by Lord Cotting- 
liam, .and Lord Brougham, where it seems to have been thought to push th<^ 
doctrine of the liability of the principal to its fullest extent.* Mr. Holt lias, 
appended a very able note (p. 229),on this subject, to the case of Wetland v. • 
Elkins. The follovviftg extract contains some striking illustrations and comment* 
on the dpctrinc : “The responsibility of the master,” savs lie, “for the acts of$< 
his servant, has been extended by locent eases to a length beyoml the ordinay 
course of practice, and ■which, unless the principle he duly understood. m;i) appear 
contrary b|$h to reason rthd the joint iples of general equity The <iiH*stiotn is 
of very general concern, and the ea-es rest upgn some nice dislim lion-, which, 
however subtle and remote, are perfectly eonsonant with tlx print iples of hgal 
liability ; a very different thing from moral Criminality. The foundation of this 
branch of our Igw, is avowedly in the maxim of the Roman Code. (1 Inst tit. 
5,) Qui fant per ahuni, Jiint p<r se ; nabieh, that the agency of a servant is 
but an instrument; and that anv man, basing authority over the actions of an¬ 
other, w'ho either exprosdv commands him to do an ait, or puts Ium in a rondr- 
tion of which such act h a icsiilt, or by the absent e of a due cate and 1011 - 
trol, (either previously in the choice of his servant, or immediateIv m the act 
itself,) negligently suffers him to do an injury, shall he responsible fix the at f of 
his servant, as if it were thetstCl of himself. All the cases rest upon the develop¬ 
ment of this.principle. W<* shall here subjoin some of those main divisions, into 
which it seems to distribute 1. Tlx* first case of such responsibility h the 

express command of the mastei ; and here Jibe principle is too obvious to i eed an 
explanation. 2. The second head is that of reasonable piosuinption. or, in h lt vl 
terms, a general command. Whatever a servant is permitted to do, in tlx onli- 
nary course of his business, jg equivalent to*this reasonable picsumption and gen¬ 
eral command. Thu^ if an innkeeper employ a diavvor who serves he* guests 
with wipe injurious to theii health, tlx* party injured may bring an action agam-t 
the master. 1 Roll. Ahr. 93. Upon the same principle, by the collision law, 
(till altered by the statute of Annh,) if a servant keep his master’s fin* negli¬ 
gently, so that hijneighbor’s house he Burnt down thereby, an action lies against 
the mrates, because this negljgenco occurred in his service. Otherwise, if the 
servant, going along the street with a torch, by negligence got fire to thp house 
.of a neighbor; for there he is not in his master’s immediate service, and must 
answer the damage personally. Noy’s Max. oh. 44. In all such eases, the term 
'in our law books, general command, is equivalent to the words, the general depu¬ 
tation) or voluntary substitution, of the servant for the master, within the line of 
Ur#f«i cuhy* employ; and, therefore, all the acts of tlx* servant, within such 
paAjlar line, are v^ry properly regarded as «the acts of the master. 8. "ThA 
tU pT of such responsibility is, where the absence of a due care And control 
by ft8}*Iter, either in the previous choice of a servant, or in the immediate act, 
ititeU) ’itiHtfotjgksioned an injury to another. In all such cases, the matter is 
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Regally as well as morally criminal for tlic act of his servant, and, therefore, be¬ 
comes a subject of legal as well as of moral imputation. Thus, a chemist, wh'o 
employs an unskilful apprentice to mix up drugs and vend in his shop, and the 
Piaster of a stage-coach, employing a negligent driver, are responsible for the 
acts gf their respective servants. Nor does it make any distinction in these 
cases, whether such injury bo the effect of negligence or wilfulfkess in the ser¬ 
vant, so long as it is within the scope of the master’s employ. The reason of this 
is twofold; in the first plaee, because the master, who alone could know his ser¬ 
vant, is bound to muke»choicc of a proper one in every respect, both as to good 
character, which would exclude such wilfulno's, and as to skill, which would ex¬ 
clude such negligence. 4. According to the above definition, (that the servant 
is the deputy of the master only within the limits in which he is employed,) the 
master in not responsible for any act of his servant, which makes no part or con¬ 
nection with his service, and which he might or would have committed without 
such service, such acts being contemporary only with his service, but not any 
result from it. For example, if‘my ioaehman drive over Uic leg of another 
man, I am responsible for the injury ■ but, if he get off his coach-box and lioise-- 
whip a man in the street, it is his act, and, not mine'. It is nothing which 1 could 
foresee or pi event; it is no* the result of character, or the alienee of any proper 
quality which 1 ought, acting with ordinary discretion, to have required in a 
driver. All the cases under this exception rest upon the same distinction. The 
injurious act, for which the master iv nude responsible, must bu somethii% 
growing out of the p4leular service, and be committed, quutenus in servilto. 
5. To instance a few more cases. In Bro. Abr. tit. Trespass, pi. 433, it is said : 

4 If my servant, without my notice, put my beasts in another's land, my servant 
is the trespasser, and not I; because, by the voluntary putting of the beasts 
there, without my assent, he gains a special property for the time, and so, to this 
purpose, they are his beasts.’ The reason here gijen, is an example of the sub- 
tilily of oun old law-writers, who preferred a reason, however technical and re¬ 
mote, to one more obvious and familiar. In Middleton r. Fowler, SaTfc. 282, 
lloit, C. J., places the law upon its*proper*foundation, wh^u he states it, a^ 
general ‘position, ‘ that no master is chargeable with the acis of liis servant, but 
w&ten lie acts in the execution of the authority, given him.’ In other words 
when^a servant quits sight of the object for which he was employed, slid with¬ 
out reference to his master’s business or orders, commits, from his own malice, 
sorbe wilful and independent act, he is no longer presumed to be acting in pur¬ 
suance of Jbis general authority as >a servant; and, according to the doctrine of 
Lord Holt, his master is not responsible for the act which he does. Thus, in 
McManus o. Cricket, 1 East, 106, the Court of King’s Bench determined, that 
a master was not liable in trespass for the wilful act of lift servant in driving his 

Randle#!) *. Murray, 8 Adolph. &. Ellis, 109. See also Witte v. Hague, f 
DowURc ByL 89. 
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bf a ship, who appoints the ip aster, aid desires hifla%> appoint, 
and select, and employ, a proper crew, will be responsible tor the 
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master’s carriage against another; such act beinjf done without tho direction or, 
assent of the master; admitting, at the same time, that the master wou^l be 
liable for any damage occasioned by the negligence and unskilfulness of b '13 
servant, whilst in his employ. In the same manner, although the master of a 
ship is not discharged of his responsibility for the acts of his crew, notwithstand¬ 
ing they are eftme under the direction of a pilot, who, by the regulations of a 
statute, supersedes the master, for the?time, in the government of the ship; yet$j| 
if one of the ship’s crew does a wilful act of injury to another ship, without any 
direction from, or privity with, the master, trespass cannot be maintained against 
the maste^ although he was on board at the time. Boweher v. Noidstrom, 

1 Taunt, 568; and see the cases referred to in the argument. So, in a later 
case, Nicholson r. Mounsey, 15 East, 384, it was determined, that the. captain of 
a slobp-af-war was not responsible in an action on the ease, which is a mitei i il 
distinction, for damages done by running down another vessel; the hum hief 
appearing to have been committed during tho watch of the lieutenant, who was 
upon deck, and had the actual management of the sloop at the time ; and when 
the captain was not upon deck, and was not called by his dutj to be there. 
That case, however, was determined upon this principle : 1. That the defend¬ 

ant and the lieutenant were equally the servants of a superior, and «t itumed on 
board by the same authority. 2. That the defendant had no power either to 
point or dismiss his officers and crew. 6. With respect to the description of 
agents and servants, for whose acts the master may Irresponsible, there i« a 
peculiarity in the English law, which embraces a verv™de and extensive rela¬ 
tion. In the civil law the liability was narrowed to the person standing in the 
relation of* a paterfamilias to the wrongdoer. Dig. Lib. 9, til. 8. Our Jaw ex¬ 
tends not only to cases where the agent is a domestic, but it throws the lespon- 
sibility upon the principal, from whom the authority.of which the injury is a 
consequence, originally moved. Thus, where a master, having employed his , 
servant to do some act, and the servant, out of. idleness, employed abut her to do 
it, and that person, in carrying into execution the orders, which had been given 
0 the servant, committed aij injury to the plaintiff, the master was held respon¬ 
sible. Reported from Buller, J., by Eyre, C. J., in Bush v. Steinman,T Bos. & 
Pull. 4*^4. 7. The general proposition, that a person shall be answerable foY An 
injury, which arises in cany ing into execution that which he has employed an¬ 
other to do, is perhaps too largo and ioose; but in the ease of Litlledate v. Lord 
, Lonsdale, % II. III. 267-269; and in Bush v. Steinman, 1 Bos. & Pull. 404, the 
principle was carried to a groat extent. In the former case, the de^hdant was 
held responsible for an injury to the plaintiffs horse, done by persons with 
whdAhho had contracted, (and not merely employed $s agents or servants,) to 
Work4ootliery,on the ground that the colliery was the defendant’s property; 

upon his land; and that the description of personS^woricmg it coufil 
m&iki i^I jflbrehce in his responsibility. In Bush v. Steinman,»the decision Was 
bouse b y the raid-side, contracted with B % repair It for a 
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negligent life of the crew, for they arfe to be deemed his servants 


for tfffe management and government of the ship/ 1 (But the own¬ 
ers of a vessel are not liable for the negligence of stevedores em¬ 
ployed to unload the ^argo by the consignees of the charterers# 
of the vesiel, for-a gross sum. 2 ] The same principle prevails, 


stipulated sura; B contracted with C to do the work; and C with I) to furnish • 
the materials. Tl# servant of D brought a quantity of lime to the house and 
^placed it in the rosft, by which the plaint'ilPs carriage wa» overturned ; it was 
held, that A was answerable for the damage sustained. In ibis ease, the Court 
principally relied upon the ease of Littledale v. Lonsdale. See jikcwisd, Stone 
v. Cartwright, 6 T. R. 411; flower v. Adam, 2 Taunt. 311; Pavne v. Rogers, 

2 H. II. 350; Leslie u. Pounds, 4 Tauut. 649." See also Laugh* v. Pointer, 

5 Barn. & Cressw. 547, where most of the cases are reviewed ; Hughs v. Boyer, 

9 Watts, R. 559 ; Milligan v. Wedge, 12 Adolph. & Ellis, 73 7, 742; Brown v. ■ 
Lent, 20 Verm. 533. [The authority of Bush v. Stcinmau seems to bb-shaken 
in a reeent English effeej Reedie v. London & Northwestern Railway Co. 4 ‘ 
Welsby, llurlstone, & Gordon, 244.] • 

1 Per Littledale, J., in Laugher r. Pointer, 5 Barn. & Cressw. 547, 554, per 
Lord Tenderden ; Id. p. 57-f-576. 

1 f 

2 [Linton v: Smith, 8 Gray, 147. Thomas, ,L, there said : The defendants were 

the owners of ati English vessel called The Svplnx. Thev entered into a char- 
ter-party to lake a cargo front London, and deliver it alongside of the vessel to 
the owners in the port of Boston. The consignees of the ve*sel in Boston, with 
the consent of the raster, made a cop tract with John and Daniel Hurley, steve¬ 
dores, to discharge the cargo on to the wharf. By this contract, the stevedores 
were to unload the entire cargo for a certain gross sum, to Hud all that was 
necessary therefor, and to make good all damage to the cargo in unloading; the 
master and crew having nothing to do with it. .The business of stevedores is 
a separate, distinct, well-recognized business in Boston, which the Hurleys had 
followed for many years. iVhih, under this contract, the stevedores were un¬ 
loading the vessel, the plaintiff's leg was broken-through the negligence of the 
stevedores or the qien In their employ. ■ « 

“ The question is, whether the owners of the vessel are 'iable for that injury ? 
fThis question, stated in another form, is, whether the relation existing between 
the owners of the vessel and the stevedores wait that of master and ftrvant or 
contractor and contractee. (The word is a bad one, but there is no substi¬ 
tute.) 

• “ The general rule is, that he who does the injury must respond The well- 
known exception is, that the master shall be responsible for the doings of the 
servant whom he selects and through whem, in legal contemplation, be acts. 

“ B.ut when the person employed is in the exercise of a distinct and indepen¬ 
dent qpaplbymeqt, aud not under the immediate supervision and control of. the em- 
ployer, the. relation of master and servant does not exist, and the liability of a- 
master for hia*servantf does not attach. 
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'Where the owner of a farra has it in his own hands, and he does 
not personally interfere in the management, but appoints a felilf 

V i * ♦ 


“ Such, we think, is the case at bar. The Harless wero exercising a distinct 
badness, under an entire contract, for a gross sum. The relation is that of con¬ 
tractor and contractee. 

“ The law upon this subject has been so recently considered by us in Hilliard 
v. Richardson, 3 Gray, 349, that we content ourselves with referring to two or 
three cases quite directly in point. 

“ In the well-known case of Laugher v. Pointer, 5 B. . 54 7, the owper o$ 
a carriage hired of a stable-keeper a pair of horses to draw it for a day, the owner 
of the horses providing a driver, through whose negligent driving an injury was 
done to the horse of a third person. It was held by Lord Tenterdcu ami Little- 
dale, J., that the owner of the carriage was not liable. Bayley and Ilolroyd, JJ., 
dissenting. 

“ The case of Quarman w. Burnett arose in the Exchequer upon the same state 
of facts as in Laugher v. Pointer. The Court of Exchequer adopted and affirmed 
„ the view of the law before taken by Lord Tcnderden an3 Mr. Justice Littledale, 
and held that the owner was dot lteble; a very elaborate opinion being delivered 
by Mr. Baron Parke. 6 M. & W. 499. 

“In Milligan v. Wedge,,12 Ad. ht El. 737, and 4*P. & Dav. 714, the buyer of 
a bullock at Smithiield Market employed a licensed drover to drive it from 
JSmithficld. The drover employed a boy to drive. Mischief was occasioned by 
the bullock through the carele.ssllriving of the boy. It was bold by all‘the judges 
, of the Queen’s Bench that the owner of the bullock was not liable. 

“ There is also a well-considered case in Michigan, to the same point. He For¬ 
rest v. Wright, 2 Mich. 3(18. A public licensed drayman was employed^to haul a 
quantity of salt from a warehouse and deliver it at th(» store of the employer, at 
so mach a barrel. While in the act of delivering it, one of the barrels, through 
the carelessness of the drayman, rolled against and injured a person on the side¬ 
walk. The Court held, that the employer was not liable for the injury ; the dray¬ 
man exercising a distinct and independent employment, and not bciug under the 
immediate control and supervision of the employer. 

“The case of Randleson r. Murray, 8 Ad. Sc El. 109, aqd 3 Nev. & P. 289, 
would seem at first to conflict with the cases before referred to. A warehouse¬ 
man employed a porter to remove a barrel from his warehouse. The master- 
porter employed his own men and tackle. Through the negligence of the men 
the tackle failed, and the barrel fell and injured the plaintiff. The warehouse¬ 
man was held liable. The report does not show whether the porter was acting 
tfjmn a contract to do the job for a specific sum or on wagos. The ease is pnf, 
in the decision, on the relation of master and servant. Sect remarks of Lord 
(?• and Williams, J., in Milligan v. Wedge, 12 Ad. & El. 741, 742, 
Oav. 717. 

upon which these cases and many others referred to and ex- 
tf/m mffflliard v. Richardson turns is, whether the relation of master and 
' r.ijx ijr tfeat of contractor and contractee. The fine of separation may 
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or hind, #fefi hires other persons under him, all Of them being 
paid Unit of the funds of the owner, and selected by himself, or 
by a person specially deputed by him-; for the owner will be an¬ 
swerable for aiiy damage, which happens through their default, 
because their neglect of’default is his, as they are appointed by 
and through him. 1 So, in the case of a mine, if the owner Em¬ 
ploys a steward or manager to superintend the working of the 
mine, and to hire under-workmen, and lie pays them on behalf 
of the owner; these under-workmen become the immediate 
^Servants of the owner, and the owner will be answerable for 
their default, in doing any acts on account of their employer. 2 
So, where a corn-factor was absent from his shop, and during 
his absence, his sister managed his business; and she, wanting 
to send out sonic corn to a customer, for this purpose employed 
a person, who occasionally worked for her brother, and who, at 
the time of such employment, was in a state of inebriety; and 
the man so employed, contrary to the practice in the corn-factor’s 
shop, took out the corn on a small warehouse truck, which he 
negligently left in the road, whereby a person, driving aloim in a 
chaise, was injured; it was held that the corn-factor was liable 
in an action at the suit of the person injured, for this negligent 
act of the drunken man, upon the ground, that the employment 
of a drunken man was in itself an act of negligence, and that, 
by such employment throu'gh his agent, the corn-factor set the 
whole thing in motion, and must, therefore, be liable for the con- 
sequenees.3 So, where tile owner of land employed a mechanic 
to make a drain for him on the land, and to extend it therefrom 
to a public drain, the mechanic procuring the necessary materials, 
hiring laborers, alid charging a compensation for his services and 


be sometimes indistinct and sliadowy, but in the case before u> it is sufficiently 
clear. 

. “ We aro of opinion, upon the facts stated, that the owners of the vessel were 
not, liable, and that the exceptions must be sustained.” See also Blakie v. Sten- 
bridge, 24 Boston Law Hep. 128.] # 

1 Ibid. 

3 Jbid.; Stone v. Cartwright, 6 Terra It. 415 ; Littlcualo v- Lord Lonsdale, 2 
H. Black, it. 267,* 2G9 ‘; Bush r. Steimnan, 1 Bos. & Pull. 404. 

3 Wan stall v. Pooley, Mich. Terra, 1841, Q. B., cited 6 Clark & Finned. R. 
91*0, note. See also Dunlap V Findlater, 6 Clark & Finnell. It. 894,903, sfyl 
910. 
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disbursements; it was held, that the mechanic was fa be deemed 
in the service of hi# employer, so as to mak$M$||| employer 
responsible to a third person, who sustained damage M his prop¬ 
erty by reason of the want of skill, or want of due care and dil-# 
igence, on the part of the mechanic, and those employed under 
him in digging the drain. 1 [So where A employed B at a stip¬ 
ulated sum, to remove a house from one side of the strut to 
the other, and B hired all the hands, A having nothing to do 
with the operations in moving the building, A was nevertheless 
held liable for the negligence of B, in leaving a hole open m the* 
street, whereby the plaintiff’s horse was killed 2 The simple 
fact, however*that the person who did the work wi*. employed 
by the job, and not by the day, cannot be decisive upon the 
question of the employer’s liability. For il the relationship of 
master and servant exists at the time, if the employer hul the 
power to control the manner in which the woik is dom , lie is 
.responsible for the negligence of the servant who cucutijs ltJ 
So in Burgess y. Gray, 4 the defendant had employed one Palmer 
to make a drain from his house to the street sewer, and Palmei’s 
men left a pile of dirt m the street, when by the plaintiff was 
injured ; but the juiy having founel upon the evidence that the 
defendant had not completely parted with the control over the 
work, the Court of Common Picas held him legally li ible lor 
the injury, although Palniu was doing the woik by contiact, and 
was himself a master-builder. [The liability ol one person lor 


1 Stone t Codman, 15 Pick It 297 It docs not appeal, (hat in this ( isc the 
•work was undei taken to be doni by the uieclniuc by the job, or as in ind» pen¬ 
dent employment If it bad been, it might have adnutttd of^i uiy di fluent con¬ 
sideration [And see Peaibcy v Rowland, 16 Lug Law At Lq R 442, and 
Bennett’s note ] bee post, § 454 a 

® [Wiswall v Brinson, 10 Iicdell, 554, Sid queen, and Ruffan, C J, dissented, 
in an able judgment In Stone o Cheshire Railroad Corporation, 19 N. Ilamp 
B 100, where a railroad eoiporation contracted with certain persons to build a 
section of the road, and while the contractois, or their servants, weio blasting 
pocks upon the road, and a stone fell upon the plaintiff and injured him, it was 
ih'J&i^tbAt he had his lcmedy against the railroad corporation, and the cases of 
Aash Steuiman, and Lowell v Boston & Lowell Rulroad, 23 Pitk 21, were 
fcfe mfOVid ] 

Jlenlock, 4 El & B1 570, SO Eng Law & Eq R 1G7 Seo the 
toft, j 454 c, in the judgment to Ililliaftl v liiehardsou 
** iVraaiu L Bod 078; See post, opinion in lidliaid v Richardson 
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damages Raising from the negligence or misfeasance of another, 
on the prigdtffie of respondent superior , is confined in its applica¬ 
tion to the relation of master, and servant, or principal and agent, 
and does not extend to* cases of independent contracts not cre¬ 
ating those relations, and where the employer does not retain 
the control over the mode and mauiu r ol the performance of the 
work under the contract. But where the employer retains the 
coiltrdl and direction over the mode and manner of doing the 
work, and an injury results from the negligence or misconduct of 
the contractor or his servant^ or agent, the employer is placed 
under a liability equal and similar to that which exists in tJie 
ordinary ca-e of principal and agent. 1 ] 

§ 4o4 a. But here agpin nice questions have arisen in the 
application of this last doctriqe to cases of sffb-ngeiiey, where 
the facts presented the inquiry, when, and under what circum¬ 
stance-, the parties employed aie to lie deemed the servants or 
sub-agents of the principal employer, and when 011 I 5 the sub¬ 
agents of the immediate person, by whom the\ are actually em¬ 
ployed. In the.former ease, the principal employer i- liable for 
their negligent act-; in the latter, not. Some eases may be put 
to illustrate the embarrassments which occasionally surround 
the subject, and perhaps make it difficult to lav dowm any posi¬ 
tive mle of distinction, applicable to all the variety's of human 
transactions. In one case, a builder w r as employed by a com¬ 
mittee of a club to make extensive alterations and improvements 
in the club-house, and, among other things, to prepare and fix 
the necessary gas-fittings. # The builder made a sub-contract 
with a gas-fitter, to execute the latter portion of the work, b y 
whom, or whose servants, it w T as performed in stit li a negligent 
manner, that the gas exploded, and seriouslv injmed the plaintiff 
and his wife. A suit was brought against the builder; and the 
question arose whether he was responsible for the injury. It 
was held,’ that he was not, because the gas-fitter did not atand to 
him in the relation of a servant, but w as a mi re sub-contractor . 2 

__ ^ _____ _ i 

1 [Cincinnati* i*. Stone, ft Ohio St 11.88. See Clark v Vermont & Canada 
Railroad, *28 Verm. 103, Pawlct r Rutland & Wash. Railroad, Id. 297. See 
Blackwell »* Win wall, 24 Barbour, Soft ; Ladd r. Chotard, 1 Alab. 366; Fpfton v. 
Beall, 22 Verm. 170.] 

2 Rapson »>. Cubitt, 9 Mees. & WeTsb. 710. See also WLnterbottom v. Wright, 
10 Mecs. & Welsh. R. iqo, m. 
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‘In another chsc, where the buyer of a bullock etaployjf a' 
licensed" drover to drive it from Smitlifield, in to* his 

slaughter-house, without the city ; 4 aud, by the ‘bySj|9lte of the 
city, no person but a licensed drover can drive cattle for hire 
from Smitlifield, though the owner may drive them himself; the 
drover employed a hoy to drive the bullock to the slaughter¬ 
house ; and *the bullock did the mischief complained of, while 
the boy was driving him ; it was held, that the boy yras dot the 
servant of the butcher, and, therefore, he was not liable for the* 
negligent acts of the boy. 1 fin another case, a railroad company 
Contracted under seal with certain persons, to make a portion of 
thedhne, and, by the contract, reserved to tbemselves the power 
of dismi^ing any of the workmen of the contractors ; the work¬ 
men in constructing a bridge ovej a publie highway, negligently 
caused the death of a person pacing along the highway beneath, 
by allowing a stone to fall upon him; after elaborate argument, 
it was decided, ill an action against the company, by the admin¬ 
istratrix of the deceased, that they were‘not*liable, and that the< 
terms of the contract did not make any ditlerenoe. 2 ] The ground 
of these decisions seems to have been, that, where the party 
employed by the*principal exercises a distinct and independent 
employment, In*, and the persons whom he employs under him, 
are not to be deemed the servants of the principal, but he stands 
in the relation of a sub-eon tractor only, and the persons employ- ^ 
ed by him arc his own servants. 3 

[$ 454 b . Thus, where the defendants contracted to pave a 
certain highVay district, but subcontracted with B to pave a 
particular street therein, and B’s men negligently left a pile of 
paving-stones in the street, over which the pi amt it f fell and broke 


1 Millitran v. Wedge, 12 Adolph. & Ell. 739. [This case b explained in 
Sadler 0 . Hancock, 80 Eng. Law & Eq. R. 1H!); 4 El. & Bl. 570.] 

2 Reedie p. London & Northwestern Rjulwaj (Jo. 4 Webby, Hiirlstonej & 
Gordon, 244. See Cuthbertson w. Parsons, JO En*r. Law & Eq. R. 452} 
Rpffalo «. Holloway, 3 Seld. 403; Hickcock r Plattsburgh, J6 N. Y. K. 161, 
gk&y v. New York, 1 Kernan, 482 ; Storrs r. Utu-a, 17 N. Y. R.'107; Blake ». 
$fa!jnrifl,,l & lden, 48 ; Pack v. M ijor of N. Y. 4 Seld. 222. 

1 *8 Sop Milfigan v. Wedge, 12 Adolph. & Ell. 737, and particularly what was said 
wfLora Denman, and by Mr. J, Williams. See abo Martin i>. Temperle), 4 
k 298; The. Jurist, February 25,1843, No. 820, p. 1 jj0. See The Agii- 
w*,I4Pb.j»Mss. ' 
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- hiinteg, jit Va# held that the defendants were not liable, although 
M ,they all the stones, and sent them to the street in their 

carts. 1 So, where the defendant employed A to fill in the earth 
over a drain leading from the defendant’s house to the'main 
sewer in 4ie highway, and A’s men, after filling up the drain, left 
the earth piled up so high ubov r e the level of the road, that the 
plaintiff drove against it and was injured, U was held that the 
defendant was not liable, A doing the work as a contractor, and 
the defendant not having anything to do with the manner in 
which the work was done, and the negligent manner not being 
necessary to the execution of the work. 2 So in knight v. Fox, 3 
a railway company entered into a contract with A to construct 
a branch line ; A contracted with the defendant to erect a tubu¬ 
lar bridge, part of the works; the delendant had a surveyor, C, 
whom he paid by a yearly salary of £250, to attend to his gen¬ 
eral business^ and after obtaining the contract lor the bridge, he 
contracted with C to provide the necessary scaffolding, for which 
’ he was to receive £40 irrespective of his salary, the defendant 
to furnish- the requisite materials including lights. One of the 
poles of the scaffolding rested on a highway, and from the want 
of sufficient light, the plaintiff fell over flic pole at night and 
broke her leg. It was held'that the defendant was not liable 
for the injury; C being at the time in the relation of a sub¬ 
contractor to the defendant, and not a servant, or agent. Ih 
like manner where a railway company contracted with B to 
excavate a road in order to lay an embankment for the railway, 
and the work was done under the general superintendence of 
the company’s surveyor, who furnished the plans, but the fore¬ 
man of B was the person to decide in what manner the direc¬ 
tions of the surveyor should be carried out, and tie surveyor 
directed the foreman to cut through only the half of a certain 
road at once; but B’s men, notwithstanding this direction, cut 
through the whole, whereby the plaintiff’s adjoining land was 

9 

* Overton v. Freeman, 8 Eng. Law & Eq. R. 479; II Com. B. Rep. 867. 
• See Hilliard v. Richardson, po&t, § 454 e. 

* Peachey i>. Rowland, 13 Com. B. Rep. 182; 16 Eng. Law & Eq. R. 442, 

and Bennett’s note. # 

3 1 Eng. Law 9Kq. R. 477, and Bennett’s note; 5 Exch. R. 721. 
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inundated, it was held tlTat the railway company was not liable 
for the injury. 1 ] 

[ § 454 c. This whole subject of the law of Respondeat supe¬ 
rior was fully examined in a late case in Massachusetts, in which 
the authorities were very elaborately and critically examined by 
Judge Thomas, and the true principle of the law on this subject 
« clearly stated. In that case the evidence tended to prove the 
following facts: Between the hours of five and six in the after¬ 
noon of December 5th, 1851, the plaintiff was driving in a 
wagon in and through a highway, when the hor&e suddenly 
took fright at a pile of boards lying by the aide of the \v iv, but 
within its limits, bolted from his course, and carried the wheel of 
the wagon violently against a post near the edge of the sidewalk, 
whereby the plaintiff was thrown violently from the wagon, and 
seriohsly injured. The boards were placed there the same after¬ 
noon, and not long before the occurrence of tin* accident, by a 
teamster, acting under the direction of Lewis Shaw, with the 
intention of allowing them to remain till the morning of the 
next day, and then removing them to the land adjoining the 
highway. This land, and the buildings upon it, belonged to the 
defendant, and were in his po-bos-ion, except so far as they were 
occupied by Shaw in the execution of a written contract with 
the defendant, aud under license from him. By that contract, 
Shaw agreed, for a specific price, and before a day named, to 
alter a certain paper factory into two dwelling-houses, according 
to a plan and specifications annexed to the eoutracl, and to 
make certain repairs thereon, and to furnish all the requisite ma- 


1 [Steel v. The Southeastern ltailwaj Co. 32 Eng. Law & Eq. lb 366. Cress- 
well, J., said : ■“ I also am of opinion that there was no evidence in this case that 
could properly have been left to the jury to show that the defendants or their 
servantb had been guilty of any &ueh negligence as to make them responsible. 
The peison who did the work proved that he was employed by Furness. If it 
could have been shown that the plaintiff’s land was flooded in consequence of 
something done by the orders of Mr. Phillips, the company's surveyoi, it might 
t haye been said that it was the same as if Phillips had done it with his own hands, 
add then the company would have been responsible. Iiut, it seems that the 
Order given by Phillips was, to do the work in a different manner from that 
adapted by Furness’s men. This was work done under a contract,—whether 
or ivmerwise, is immaterial, — and there is nothing to ^Hw negligence in 
jgiy ohe for whose acts the company are responsible.”] 
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‘teriala. The defendant also gave Shaw license to use, while he 
should be engaged in the execution of the contract, one of the 
buildings upon the land to shape and finish work for buildings 
of his own, in which the defendant had no interest. Shaw pro¬ 
cured the boards and brought them to the place, chiefly for the 
purpose of using them in the alteration of the defendant’s build¬ 
ings, under the written contract, and was, at the time of the 
accident, actually engaged in the execution of that contract. 
The presiding judge instructed the jury, among other things, 
that “ the act of laying and leaving the boards in the highway 
by Shaw must, fpr the purposes of this action, be deem&kthe 
act of the defendant;” and that, “as the boards at which it 
was alleged that the horse took fright, were procured by Shaw, 
to be iir-od, in whole or in part, in performance and execution 
of the written contract between him and the defendant, and 
were materials necessary therefor, the defendant was responsi¬ 
ble for the act', of Shaw, in placing the boards in the highway, 
and sulfering them to remain there: and that his liability in 
relation thereto was in all respect" the same a» the liability of 
Shaw.” But this, ruling was re\cwd by the whole Court. 1 

1 [I Jillunl r. liu hanbon, $ , H ti>. In a very elaborate judgment, Thomas, 

J , said. “ Tin* questions raised by the report are upon the instructions gi\en by 
tlie presiding judge to the jury. The matenal question, that upon winch the 
case hinges, is whether, upon the Luts it potted, the delendant i" liable for the 
acts and for the negligente and caieh"*"iiess ot Shaw. In looking upon the case 
reported, it is to be obsened, 1st. That the at tv done by Shaw, and which are 
charged as negligence, were not done by any specific diiciturn, or order, or re¬ 
quest of the defendant. !idly. That between the deiendaut and Shaw the ordi¬ 
nary relation of master and sei \ant did not ovist. ihlly. That the acts done, 
and which are charged aahiogligente, were not done upon the land ot the de¬ 
fendant. They did not consist in the creating or sutluing of a nuisance upon 
In.’ own land, to the injuiy of another. 4tlily. That the boaids placed in the 
highway were not the property of the defendant; that he had no interest in 
them, and could exercise no eontiol o\er them. 5tidy. That the defendant did 
not assume to exercise any control o\er them. Gthlv. That there is no evidence 
of any purpose on the part of the defendant to injure .lie plaintiff, or anybody 
else, or so to use his property, or sutler it to be so used, as to occasion an injury. 
Was the defendant liable for the negligent ait- of Shiw in the use of the high¬ 
way ? As a matter of Reason and justice, if the question were a new one, it 
would be dillicult to see on what solid ground the claim of tht plaintiff could 
rest. But he that such is the -settled law of this Commonwealth, and that 
the question is now no longer open for discussion. Three cases are especially 
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But where a person is employed to do an unlawful act) by 
Which an injury is occasioned to a third person, the ^ployer is 


relied upon by the plaintiff, as settling the rule in Massachusetts. They are 
Stone v. Coflman, 15 Pick 297; Lowell v. Boston and Lowell Railroad, 23 Pick. 
24 ; and Earle v. Hall, 2 Mete. 353. Stone v. Cod man was this * The defendant 
employed one Lincoln, a mason, tc dig and lay a drain from the defendant’s 
stores, in the city of Boston, to the common sewer By reason of the opening 
made bj Lincoln and the laborers in his emploj ment. water was let into the 
plaintiff’s cellar, and Ins goods were wet 1. Lincoln procured the materials 
and.hired the laborers, (barging a compensation for his seAices and dbbuise- 
meflQP' 2. The acts causing the injure to the plaintiff’s golds were clone upon 
the defendant’s land, and in the use of it for the defendant’s benefit 3 Tlicie 
was no contrac t, written or oral, by whn h the work was to be done for a spec ifir 
price, or as a job. 4. The qi^e is expiesslj put upon the ground that between 
the defendant and Lincoln the ’relation of master and sonant e*i*>ted The 
Chief Justice, m delivering the opinion of the Comt, said ‘Without renewing 
the authorities, and taking the general rule of law to be well settled, that a 
master or principal is responsible to thiid pci sons for the negligence of.a ser¬ 
vant, by which damage has been done, wo are of opinion, that, if Lincoln was 
emplojed by the defendant to makf and lac a chain for him, on his own land, 
and extending thence to the public ch un, be (Lincoln).procuring the necessary 
materials, emplojing laborers, and ch uging a compensation for Ins own services 
and his disbuisements, he must be d< cine d, in a legal sense, to lme be en in the 
service of the defendant, to the eflect of renderinglus emplmcr lesponsihle fbr 
want of skill, or want of clue diligence and care; so that, it ‘lie plaintiff sus¬ 
tained damage by reason of such negligence the defendant was responsible for 
such damage.’ The ease well stands on the relation of niistei and servant. 
The work was under the contiol ot the defendant He could change, suspend 
or terminate it, at lus plea-.uio. Lincoln was upon the land with onlv an im¬ 
plied license, whit h the defendant could at am moment revoke. The \\oik was 
done by Lincoln, not on Ins own account but on the defend Hit’s The defend¬ 
ant was indeed acting throughout by his-seivants. The injury was clone by the 
escape of water from.land of the defendant to that ’of the plaintiff, which the 
defendant could have and was liouml to have prevented The second case 
relied upon bj the plaintiff is that of Lowell r Boston and Lowell Railroad, 23 
Pick. 24. In a previous suit, (Currier v Lowell, 16 Tick. 170,) the town of 
Lowell had been compelled to paj damages sustained by Currier by reason of a 
defect in one of the higliwajs of the town. That defect was caused in the con¬ 
struction of the railroad of the Boston and Lowell Company. It c onsisted in a 
4jpg? out through the lughwaj, made in the c onstruction of the raifroad. Bar¬ 
rier* bad been placed across tlie highway, to prevent travellers from falling into 
the chasm- It became, in the construction of the railroad, nccc&sarj to icmove 
tfce bwrriars, for the purpose of carrj ing out stone and rubbish from the deep 
$hey<*rere removed by persons in the employ of the Corporation, who 
replace them. Currier and another person, driving along tM big^h* 




THIRD’PERSONS AGAINST PRINCIPALS. 


557 


OH. XVII.] 

liable for the injury although the person employed be a con¬ 
tractor, and the act be that of hi§ servants. In such case it is 


way in the night-time, were precipitated into tin* deep cut, anil seriously in¬ 
jured. Currier brought his action against tin* town of Lowell, and recovered 
damages. 'This action was to recover of the railroad corporation the amount 
the town had been so compelled to pav. The railroad coiporation denied their v 
responsibility for the negligence of the per»ous t mplovcd in the construction of 
tliat part of the railroad where the aoeident took place. because that section of 
the^uad had been let out to one Noonan, who had contracted to make the same 
for a stipulated sum, and had employed the wniknicn. Tin-, defence wm not 
sustained; nor should it have been. '1 he defendants had bet 11 authorized by 
their charter to < on-truct a railroad iroin Bo-ton to Lon ill. lour rods wide 
through the whole length. They were authnn/ed to cioss turnpikes or other 
highways, with power to raise or lower > 11(11 tui npiko- or highways, so that the 
railroad, if necessary, might pa>s coimnientl) over or under the same. St. 1830, 

C. 1, l, 11. Now, it is plain that it is the imposition that are intrusted by 
the legislature with the execution of these public wink-, and that the) are 
bound, in the construction of them, to piotci l the public against dancer. It is 
equally plain that the) cannot escape ‘his responsibility b\ a delegation*of this 
powei toothers. The work was done on land appropriate d to the purpose of 
the railroad, and under authontv ol the cuipoiatimi, vest'd m them by law for 
the purpose. The harriers, the omission to nphuc whuh was the occasion of 
the accident, were put up aud maintained In .a •hi nmt of the corporation, and 
by their expret* orders; and that servant had the eaie and supervision of them. 
The accident occurred from the negligence of a servant of the railroad corpora¬ 
tion, a< ting under their express orilcis. The easy, then, of Lowell e. IJoston and 
Lowell Railro.i^l stands perfect 1\ well upon its own principles, and is dear!} dis¬ 
tinguishable from the cast* at bar. The Court might well sav.that the fact of 
Noonan being a contractor for this section did not relieve the corporation from 
the duties or responsibility imposed on them by their charter and the law, espec¬ 
ially as the failure to replace the barriers was the act of theii immediate servant, 
acting under their orders. The only respect, it seems to us, m which this case 
qids the doctrine of the plaintiff, is that the learned Judg who delivered the 
Opinion of the Court cites with approbation the case of Busti i\ Steimnan, 1 Bos. 

& Tall. 404, as ‘full) supported by the authorities and will-established princi¬ 
ples.’ It is sufficient to remark, in passing, that the decision of the case before 
the Court did not involve the correctness ot the rule in lii sli v. Steimnan. The 
case of Earlo v. llall, 2 Met. 353, is the third ease cited bv the plaiutiff as affirm¬ 
ing the doctrine upon which lie relies, llall agreed to sell land to one Gilbert. 
Gilbert agreed to build a house upon and pay tor the land. While the agree¬ 
ment was in force, Gilbert, in preparing to build the house on his own account, 
by workmen employed by him alone, undermined the wall of the adjoining^ 
house of the plaintiff. It was held that Hall was not answerable for the injury, 
although the title to the land was in him at the time the injury was committed. 
The general doctrine is*stated to be, rhat we are not merely to inquire who W 

47* 
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not material that the workmen were not under the Immediate 
direction of the person sought to be charged ; for if the whole 


the general owner of the estate, in ascertaining who is responsible for acts done 
upon it injurious to another, but who has the efficient control, for whose ac¬ 
count, at whose expense, undei whose orders is the business carried qp, the con¬ 
duct of which has occasioned the injur} The case of Bush v. Steinman is cited 
as a leading case, * \ ery pec uliar, and muc h discussed, ' but we do not perceive 
that the point it decides is afhrmid The general scope of the reasoning in 
Earle v Ilall, aj well as the express point decided, aic adverse to it 
cafle^neither m the points decided, nor the principles whuli they involve,‘-up- 
port the rule contended for by the phmtiff But the plaintiff sav> that the well- 
known case of Bush v Steinman is dim tl> in point, and that that erse is still 
the settled law of Westminster Hall If so, as anthorit), it would not conclude 
us; though, as evidence of the law, it would be entitled to high consideration 
Upon this case of Bush v ‘steinman thicc questions anse 1 What dots it 
decide * 2 Does it stand well upon authoutj or reason * 3 Has its an thou ty 

been overthrown or substantnll> sli then and impaiicd b} subsequent decisions i 
1. The case wis this A, having a house bj the roadside, contratted with*B to 
repair it fora stipulated sum , B < ontiac ted with C to do the work , 0 with D to 
furnish the mate rials , the scivant of 1) hi ought a quantit} of lime to the house, 
and placed it in the road, bv wlm h tin plaintiffs carnage was overturned. Held, 
that A was answciahlc foi the dimage sustained 2 At the tual, Chief Justice 
Eyre was of opinion that tin defendant was not answeiable for the mjuiy. In 
giving Ins opinion at the hearing in bine, he sav-. he found grc<it difhcultym 
stating with at curacy the giounds on whit h the* action was to Ik suppoitod , the 
relation of mastei and servant was not sufficient, the gcneial pioposition, that a 
person shall be answerable for am mjui) which anses m can) in^ into execution 
that which he has emplojcd mothei to do, set med to be* too laige and loose He 
relied, as authorities, upon three cases on!} Stone v fartwnght, 6 T It. 411; 
Littledale v Lonsdale, 2 II B1 26 7, and a case stated upon the lecollection of 
Mr. Justu e Buller . 

“Stone v Cartwright lays no foundation for the rule m Bush t> btomman. 
The dec ifiion was but negative in its charac ter It was that, no action would lie 
against a steward, manager, or agent, for the damage of those employed by bun 
in the service of his principal This is the entire point decided. Lord Kenyon 
said ‘ I have ever undefttood that the ac tion must be brought against the hand 
committing the injur), or against the owner for whom the act was done.' The 
rinjary complained of was done upon the land of the defendant, and by bis 
servants. It cbnsisted in so negligently working the defendant’s mtfte as to 
Otfdennine the plaintiff’s ground and buildings above it, so that the surface gave 
*fey. The mine was in the possession and occupation of the defendant; the 
injury was direct and immediate, the workmen were the servants of the owner. 
‘S&t ease of Littledale v. Lonsdale, in its mam fac ts, c annot be distinguished 
{koto $tone v. Cartwright It stands upon the same grounds. The defendant’s 
employed the under-workmen. They were ptfid out of the defend##* 
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work itself be illegal, and cannot be done at all except by a 
wrongful act, the original employer is responsible. 1 ] 

funds. The machinery and utensils belonged to the defendant, and all the per¬ 
sons employed were his immediate si rvants. The third case was but this: A 
master having employed his servant to do some act, this servant, out of idleness, 
employed another to do it; and that person, in carrying into execution the 
orders which had been given to the servant, committed an injury to the plain¬ 
tiff, for iehicli the" master was held liable. What was the nature of the acts . 
done does # not appear. And whether the case w-as rightly de< ided or not, it is 
difficult to see any analogy between it and the ease the Loid Chief Justice was 
considering. Mr. Justice Heath referred to the action for defamation, brought 
against Tattersall, who was the proprietor of a newspaper with sixteen others* 
The libel was inserted by the persons .whom the proprietors had employed by 
contract to collect the news and compose the paper; v et the defendant, w-as held 
liable. It would seem to be. not very matenal who composed the paper, but who 
’owned and published it. Mr. Justice Heath also cited, as in point, the case of 
Rosewell a. Prior, 2 h»alk. 460, which was an action upon the case tor obstructing 
ancient lights. The defendant bail erected upon his land the obstruction com¬ 
plained of. There had been a forne-r i,-coven for the erection ; this suit w-as for 
the continuance. The premises of the defendant had been U .wd. The ques¬ 
tion was, whether the action would lie for the i mitinuanc“ alter his lease. 1 Et 
per Curiam. It lies; for he transferred it with the original wrom-. and his demise 
affirms the continuance of it; lie hath also rent as a consideration for the contin¬ 
uance, and therefore ought to answer the damage it occasions.’ Mr. Justice 
Hooke, in addition to the cases of Stone r. Cartwright, and Littledale v. Lonsdale, 
alluded also to the ease of Michael v. Alcstree, 2 Lev. 1 72, in which it was held 
that an action might he maintained against a master for damage done In his ser¬ 
vant to the plaintiff in exercising his horses in an improper place*, though he was 
absent, because it should be intended that the master sent the servant to exercise 
the horses there. See Parsons r. Winehell, 5 Cush. 505. The examination of 
these cases justifies the Me mark that Bush v. Steinman does not stand well upon 
the authorities, and is not a recognition of principles before that time settled. 
The rule it adopts jp apparently for the first time announetd. Docs it stapd well 
• upon |he reasoning of the Court. Wo think all the opinions given in it lose 
sight Of these two important distinctions: Tn the eases cited and relied upon, the 
acts done, which were the subjects of complaint, were either acts done by ser¬ 
vants or agents, under the efficient control of* the defendants, or were nuisances 
created upon the premises of the defendants to the direct injury of the estate of 
the plaintiffs. The servant of the lime-burner was not t he servant of the defend¬ 
ant; over him the defendant liad 10 control whatsoever; to the defendant he 
, Iras not responsible. There was no nuisarifce created on the defendant’s land. 
It does not appear that the defendant owned the fee of the highway. The case 
is put on the ground that the lime was put near the premises of the defendant, 

* Ellis v. The Sheffield Gas Co. 2 El. & BL 767; 22 Eng. Law & Eq. B. 198. 
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§ 455. The liability of the principal to third persons, for the 
misfeasances, negligences, and torts of their agents and ser- 


an<l with a view of being carried upon them The lime was not on the dc (cud- 
ant’s land, he did not direc t it to be put there, he had not the control of the 
man who put it there Mr Justice Heath said. ‘I found mj opinion on this 
single point, viz , that all the sub-co ltiaeting parties weie m the employ of the 
defendant ’ This is not *<o, unless it be ti ue that a man who contraets with a 
mason to build a house employ the scivant of the man who burns the lime* Mr 
Justice Rooke $aid ‘ The pei son, fiom whom the whole authontj is ougmally 
derived, is the peison who ought to be anArcrable, and great mcoi vcnunie 
would follow if it were othciwise’ It cannot be meant that one who builds a 


house is to be it sponsible foi the negligence of ever} man and his servants who 
undertakes to furnish matenals foi the same. Such a rule would it ndei him lia¬ 
ble for the most 1 emoU and inconsequential damages But the* act complained 
of did not result from the aulhouh of the defeudmt r Ihe autliont} under 
which the suvant of the lime-buinci at ted, was that of his mastet And neither 
the lime-buiner 1101 Ins stivant w is acting under the anlhont} of the defendant, 
or subject to his c ontiol ilu defe ndant might, with the same itason, ha\« be en 
held lnble foi the < xrehssntss of tlie seivant wlio burnt the lime, and of the ser¬ 
vant of the man who furnished flu coils to buin the lime 8 Has tlu doctime 
of the ease of Bush i Stnmiiin bun illumed in Lugland, ot has it been over¬ 
ruled and it- authoiih inquired ' 1 lie plaintiff cites Hu ease of bl} v Edgle>, 

at rmi pnus, 6 Lsp 1» 0 Hie defcndint with otheis, then owning seve*ral 
houses, the kitchens of which weie subject to be oveiilowcd cnipln\cdabnek- 
lajer to sink a laige sevu i in the s(ie*ef Ihe bneklave i opened the sewc*rand 
left it open, and the pluntiff fcilin It was conteridcd that the bncUaverwas 
not the sei vant of the defendant lie w is ttuple*}td to do i < t itam act, and the 
mode of doing if, which had caused the injury, was ccrtamh his own Lord 
Ellenborough is repoitcd as sa}ing * It is the rule of n jtowtu.it sujntnr, what 
the brickla}er did, was !>} the defendants dilution ' It does not appear bow the 
bricklayer was cmplcqcd If not b} nidi pi ndt nt contact, the cast stands very 
well on the relation of mastei and #i rvant A case at rust j»iu s, so imperfectly 
repprtad can have but little weight Anothe*r ease at rm» pnus was that of 
Matthews t West London Watenvoiks, J Campb 403, m which the defendants, 
contracting with pipe-lajers to la} down pipes for the conveyance of water 
through the sheets of tlie <it}, wue held liable for the negligence of workl^en 
emplo}ed by the pipe la}ns llu ease is veiy briefly stated, and no reasons, 
given b} Loid Lllenboiough foi bis. opinion, icpoited It may stand on the 
ground -that the defendants, having a public dut} to dischaigc, as well as light 
given, could not delegate tins trust, so as to exempt themsc Ive*s from responsibility. 
Thus case is alluded to m Overton »* Fieeman, 11 C B. 872, heieaftcr to bo ex- 


atni&ed, where Maule, J , makes the following rematks concerning it ( That is 
bat a nvd^pttas ease; the re port is short and unsatisfae tory, and the particular 


ajaumstanccs are not detailed ’ In Harris v. Baker, 4 M. & S. 27, and in Hall 
i. HisiNh, 3 Bing. 156, it was held that trustees or commissioners, intrusted frith 
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vants, may also arise, although the act is not done, or the wrong 
is not committed, within the scope of the ordinary business of 


the conduct of public works, were not liable for injuries occasioned by the neg¬ 
ligence of the workmen employed under their authority. These eases stand 
upon the ground that an action cannot be maintained against a man, acting 
gratuitously for the public, for the con mm picnics of at ts which he is authorized 
to do, and which on his part are done with due can* and attention. They give 
no sanction whatever to the doctrine of l'.udi v Stenmian. In Ilandleson v. 
Murray, 8 Ad. & El. 109, a warehouse man in Lherpool employed a master 
porter to* remove a barrel from his warehouse. Tluough tin m gligencp of his 
men the tackle failed, and tlic barrel fell and injured tlie pi until!' Held, that 
the warehouse-man was liable. The ease is put distinctly on the n lation of mas¬ 
ter and servant. Lord Dentnan said: 4 Ilad the jury Ik m asked wluther the 
porters, whose negligence occasioned the auidiut, weic the servants of the 
defendant, there can he no doubt thee would haw* found in the athrmative.’ 
The injury occurred also in the dim t u-e of tin* defendant's estate Tn Burgess 
r. Gray, 1 C. li. 578, the defendant, owning and ncrupving premises adjoining 
the highway, emploveil one Painter to make a drain ttom Ins laud to the com¬ 
mon sewei. Tn doing the woik, the m< u emphoed 1 Pahm r pi w cd gravel on 
the highway, in consequence of whiili the plaintiff, in dm in*! along the road, 
sustained a personal injury. Then* was ciidiiur that, upon the defendant’s 
attention being called to the gravel, be pionuMil *o lenum* it. The matter loft 
to the jury was whether the defendant wrongfully put, or caused to be put, the 
gravel on the highway. ‘I think,’ nivs Tind.il, C. ,T. 4 there was evidence to 
leave to the jury in support of that charge, it, indeed, this had beeu the simple 
case of a contract entered into between Gray ami Palmer, that the latter should 
make the drain and remove the eaith and liihlu-h, and there had been no per¬ 
sonal superintendence or intcrfeienee on the part ol the funner, I should have 
stud it fell within the principle contended for by* my brothel I>yle*», and that the 
damage should be made good by the contractor, and not by the individual for 
whom the ifrork was done.’ After adverting to the evident» that the soil was 
placed upon the road with the defendant’s consent, if nut by his express direc¬ 
tion, he says: 4 1 therefore think the ease is taken out of die rule in Bush v. 
Steinman, which is supjioscil to be inconsistent with the lat< r authorities.' Colt- 
man, J., said: 4 1 think there was evidence enough ta satidy the jury that* the 
enti^p control of the work had not been abandoned to P timer.’ Oesswell, J., 
said: ‘No precise contract for the work was proved; nor was it shown that 
Palmer was employed to do the work personally, the* mode of doing it being left 
to his judgment and discretion. I think there was abundant evidence to show 
that the defendant at least sanctioned the placing of the nuisance on the road.’ 

J., said: 4 The work was done with the knowledge of the defendant, and 
under his superintendence, and for his benefit.’ This well-considered ease, it 
i*«f4ain, so far from affirming the rile in Bush r. Steinman, is carefully and 
*&£io&aly taken out of it by the counsel and by -the Court, with the strongest in* 
tunetion by the fatter, that, but for the dilTeronce, the action could not be Jpauk* 
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the principal, if it is done or committed by the previous com¬ 
mand, or with the subsequent assent, adoption, or ratification of 


tained. The latest case in England, referred to in the learned argument of the 
plaintiff’s counsel, as affirming the doctrine of Biffch v. Steinman, is Sadler v. 
Ilenloclc, in the Queen’s Bench, (1855,) 4 El. & Bl. 570. The defendant, with 
the consent of the owner of the soil and the surveyor of the district, einplov oil 
one Pearson, a laborer, but shilled in the. construction of dra1fi9j to elianse a 
drain running from the defendant’s garden under the public road, and paid five 
shillings for the job. Held, that the defendant was liable for an injury occa¬ 
sioned to the plaintiff b_\ ieason of the negligent manner in which Pearson had 
left the soil of the road over the drain. Tne ease is put by all tlie judges dis- 
tinctlv on the relation of master and servant. And Crompton, J., said: ‘The 
test here is, whether the defendant retained the power of controlling the work. 
No distinction can be drawn from the cm umstance of the man being employed 
at so much a dav or by the job I think that here the relation was that of mas¬ 
ter and sen ant, not of contractor and eontrai tee. It is only on the ground of 
a contractor not being a servant that T can mulct stand the authorities.' The 
case of Bush v. Steinman is not refernd to bv titber of the justice*., but the 
distinction of scivant and contractor runs through the whole ease—a distinction 
which is wholly inconsistent with the doctrine of Bush v Steinman. In Laugher 
v. Pointer, 5 B. A 0. 5 4 7, and 8 I). k. R 5 r >G, (1S2G,) where the owner of a car¬ 
riage hired of a stable-keeper a pair of horses to diaw it for a day, and the 
owner of the horses pi milled a diiver, through whose negligent driving an in¬ 
jury was done to the horse of a thiid 'person, it was held In Lord Tenterden, 
C. J., and Littledale, J., that the owner of the carriage was not liable for such 
injury; Bnvley and Holro}d, Justices, dissenting. This case is, in substance, the 
one put by Mr. Justice Ileath, in illustration and support of the judgment in 
Bush v.' Steinman. In the opinions of Lord Tenterden and of Littledale, J., the 
doctrines of Bush ». Steinman, in their application to personal property, are ex¬ 
amined, and their soundness questioned. In Quarman v. Burnett, G M. & W. 
499, (1840,) the same question arose in the Lxi hequer as in Laugher v. Pointer 
in the King’s Bench, and the opinions of Lord Tenterden and Littledale, J., 
were affirmed, in % careful opinion pronounced by Baron Parke. In the course 
of it, he sa}s : ‘ Upon the print iple that qui facil per ahum facit per se, the mas¬ 
ter is responsible for the at ts of his servant; and that person is undoubtedly lia¬ 
ble who stood in the relation of master to the wrongdoer —he who had scouted 
him as his servant, from the knowledge of or belief in his skill and care, ana who 
could remove him for misconduct, and whose orders he was bound to receive and 
obey; and whether bucIi servant has been appointed by the master directly, or 
intermediately through tlic intervention of an agent authorized by him to appoint 
Servants tor him, can make no dtllcrence. But the liability, by virtue of the 
principle of relation of master and servant, must cease where tire relation itself . 
Chases to exist.’ These cases, however, do not overrule Bush v. Steinman, as to 
tlje liability of owners of real estate. The case of Milligan v. Wedge, 13 Ad, ft 
*1, 7$7, and 4 P. & Dav. 714, (1840,) is also in relation to the*tree of personal 
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the principal. .Thus, if the principal should direct his agent to 
commit a trespass, or to make a conversion of the property of a 


property, and rests upon the rule settled in Quarman v. Burnett. Butin this 
ea<*e Lord Denman suggests^ doubt whcthci tin* distinction a> to the law in cases 
of fixed and movable property can be relied on. The case of Rapson v. Cubitt, 
9 M. & W. 710, (1842,) was this: The dcf“udant b a builder, employed by the 
committee of a club to make certain alterations at the club-house, employed a 
gas-fitter, by a subcontract, to do that part ut the woik. fn the course of doing 
it, by the negligence of the gas-fitter, the gas exploded and injured the plaintiff. 
Held, that the defendant was not liable. The reasons upon which this decision 
is based do not well consist with tin* rule in Hush r. Steminan. 'flu* case of Allen 
w. Hayward, 7 Ad. & El. N. R. 960, (1813,still more directly'adverse. But 
we pass from these to ca.es diiectl) in point. In the eases of Recdic and Hobbit 
v. London and Northwestern Railway, 1 Lxeli. 214. 2.'»t, (1819,) the defendants, 

■ empowered by act of parliament to constru. t a railway, couliacted mnftr seal 
with certain persons to make a portion of the line, and, In the contract, reserved 
to themselves the power ot dismissing any of the contractors* w^kinon for in- 
conijiclcm'c. The workmen, in constructing a bridge over a public highway, 
negligently caused the death of a pci on passing beneath, along the highway, by 
allowing a stone to fall upon him. In an :», i!nn against the • ompanv.it was 
held, that thev were not liable, 1 lie terms of the umtiact making no difference. 
Ill the judgment of the Court, given bj Baum Kobe, (now Lord Chancellor 
Cranworth,) alluding to the Mtpposed distinction as to leal pioperty, the Court 
say: ‘On full consideration, we have come to the com lusion that there is no 
such distinction, unless, pci haps, in eases where the act complained of is such as 
to amount to a nuisance; and, in fact, that, according to the modem decisions, 
Bush v. Steimnau must be taken not to be law, or, at all events, that it cannot 
be supported on the ground on which the judgment of the Court proceeded/ 
Without sanctioning this doetiine, as it atlccts a public tiu^t, it is very plain that 
it directly overrules the doctrine of Bush >. Steimnau. T1 e ease of Kuiglit v. 
Fox, 6 ’Kxt.ii. 721, (1830,) is, if possible, a stronger ease in the same direction — 
a decision which it is plain could not have been made if tV iloctrii.es of Bush 
if. Stoinruan woro tlie law of Westminster Ilall. Then* are tlnee eases reiuain- 
ng. In Overton v. Freeman, 11 C. B. 867, (1831.) V contracted.to pave a 
district, and B entered into a subcontract with him to pave a particular street. 
•A. applied the stones, and his carts were used to can-) them. B’s men, in the 
coutte of the work, negligently left a heap of stones in the street. The plaintiff 
fell over them and broke his leg. It was held, that A was not liable, even though 
the act tomplaincd of amounted to a public nuisance. And Maule, J., said, that 
the case of Bush v. Stein man ‘has been considered as Laving laid down the law 
erroneously/ 

“In Peachey v. Rowland, 13 C. B. * 82. (1833,) the defendants contracted with 
A to fill in the earth over a drain which was being made for them across a por¬ 
tion of the highway from their house to the common sewer. A, after having 
'filled it in, left the earth so heaped above the level of the highway as to consti- 
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third person, or he should subsequently ratify pr adopt the act, 
when done for his own use or benefit, he will be liable,'as an 


tute a public nuisance, whmby the plaintiff, in driving along the road, sustained 
an injury 1 he case had this other feature A few days befoie the accident, and 
before the work was finished, one of the defendants had Been the earth so heaped 
over a portion of the dram, but be ond tins there was no evidence that eitlit r 
defendant hid intcifered with or e\ icned any control over the work It was 
held, there was no evidence to go to tbt jurj of the defendants’ li ibilit} Itnsh 
v. Stein mail appears not to hive been cited by counsel or alluded to by tbo 
Court Ihe still moie lect nt case of Ellis v Sheffield G is Consumers’ Co 2 £1 
& Bl 767 , (lbjJ,) cited bj the counsel for the plaintiff, onlj dcteiumed that a 
part} tmplo}ing anothei to do au act unlawful m itself will be liable lor an in¬ 
jury such act maj occasion—uiy itnultai and well-settled law. Busb v Stem- 
man is go longei law m Euglmd It e vu a c esc can be snd tohiu bet n uicr- 
ruled, fhdirectlv anddiuetly bv n isoumg an 1 b} authentic this his been No 
one can have exannntd the c isc without feeling the difficulty of tint clear¬ 
headed Judgc^jLdnef Justice Eire of knowing on what ^lomul its decision was 
put It could not stand on the ulitiou of mailer met servant lint rclitiin 
did not exist It could not stand upon tlu groun 1 ol the clclcnclant hiving cio- 
ated or suffered a nuisince upon his own hud t> the ni)un of his m ighboi's 
pioput} ihe Iunc was on the lnghwaj Uitrc is no mlc to me hide il but the 
indefinitely bioad and loose one th it a person sh ill be uiswe i ibh for an} in|ury 
which aiiscs in caii}ing mtd e \ cutiou that wine h he In c rnploycd another to do 
—a rule which ought to have btui aud wis cxpics 1> repudnted 'Ihe cabo ot 
Leslie o Pounds, 4 Taunt 619 , not cited in the ai r mnent, li is some resemblance 
to the cases bcfoic rcfcned 1 1 i his w c- au action iguust the landlord of a 
house leased, who, under conti let with the tenant who wis bound to repair, 
emplo} ed workmen to upair tin bouse, and su pel intended the work Bung 
reinousti ated with by the commissioners ol pavements as to the dangerous state 
of the ttllar, he pi unused to take can of it, and had put up some boards tempo¬ 
rarily as a protection to the public liny proved insufficient, and the'jdpntdf 
falliug tluough, the landlord was held liable Ihe case was decided Iff the 
ground that the Lindloid was making the re pans, and that the woiknien were 
emplo}cd b} him, and were Ins servants Ihe sugge stion is made that, whatever 
may bt the result of the later eases m Lnglanri, the doc tune of Busb v blein- 
man has been affirmed m this eounti} i he < ases m this Court we have already* 
examined Ihe caseot Bailty v Mavoi, 6te of New Yoik, 8 Hill, 631, and 2 
POnio, 443 , was an action bt ought against the corpotation of New York, for the 
negligent and unskilful construction of the dam for the waterwoiks at*Croton 
River, by the destruction of which, injur} was occasioned to the mills of the 
plftifttiC Ihe city was held responsible This case rests well upon the ground 
thgfe where persons aie invested by law with authority to execute a work involving 
or||&a(tly they exercise of the right of eminent domain, and always 'affecting 
Hg!|& of jthird persons, they are to be liable foi the faithful execution dNfce 
puffy, Wfcd cannot escape responsibility by delegating to others the power with 
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original trespasser or wrongdoer . 1 [So, if the principal directs his 
servant to do some act, as to “ go and get” a neighbor’s horse, 

• 

which they have beep intrusted. Blake v. Ferris, 1 Seld. 48, seems to conflict 
with Bailey v. Mayor, &c. of New York. Certain persons were permitted to 
construct a public sewer at their own expense; they employed-another person 
to do it at an agreed price for the whole wo;k; the plaintiffs received an injury 
from the negligent manner in which the sewer was left at night. It was held, 
that tlit* persons who were authorized to make the se\.ei were not responsible 
for the negligenee of the servants of the contractor. This case utterlv rejects 
the rule of Bush v. Steinman. The ease of Stevens v. Arm-4 long, 2 Sold. 435, 
waB this. A bought a heavy article of B, and sent a poiter to get it; by permis¬ 
sion of A^he* porter used his tackle and fall; thiough neulmence, the porter 
suffered the article to drop, by which C was uijuied. It was held, that the porter 
acted as the servant of B, and that A was not answeiable. Yet this was an in¬ 
jury done on As estate, by his permission, and in the use of his propeity. This 
case also r< jects the rule of Bush v. Steinman. In Leslier o. Wabash Navigation 
Co. 14 III. s.'», where a coi poratiou was authoii/cd to take matuials to construct 
.public woihs, and contracted widi otheis to do the woik and find the materials, 
rand the contractors nevertheless took the man-mils undei the authority granted 
to the corporation, the corporation were held liable therefor. It the Court could 
find that the materials were taken undei the authority of the corporation, the 
case will stand perfectly well under the rule of Lmvell r. Bo-t >n A Lowell Rail¬ 
road, and Bailey r. Mayoi. Ac. of New York. The cases of Willard r. New¬ 
bury, 22 ,Verm . 458. and Batty o. Duxbury, 21 Venn. 155, rest on the same 
principles. In the ease of Wiswall v. Brinson, 10 lred. 554, the Court held an 
owner of real estate responsible for the negligence of the servants of a carpenter 
with wliomAbe defendant had contracted, for a stipulated price, to remove a bam 
ton to his premises. This ease (in which, however, there was a divided judg¬ 
ment, Ruffin, C. J., dissenting, in a very able opinion,) certainly sustains the doc¬ 
trine of Bush t'. Steinman. De Forrest v. Wriglit, 2 Mich. 3ob, not cited, is in 
direct,.conflict with the rule of Bush r. Steinman. A public, licensed drayman 
Was'ftBpployed to haul a quantity of salt from a warehouse, and deliver it at the 
store of the eniployer, at. so much a barrel. While in the act of delivering it, 
one of die barrels, through the carelessness of the dray man, rolled against and 
injured a person on the sidewalk. It was held, that the employer was not liable 
for tho injury, the drayman exercising a distinct and independent employment, 
antf not being under the immediate eontiol ami direction or supervision of the 
* 

l Ante, §§ 244,312,313; Paley on Agency, by Lloyd, 305-807; Com. Dig. 
Trespass, C-1; Bates o. Pilling, 6 Barn. & Crcssw. 38; Story on Bailm. §§ 400, 
4^2-404; <Co. Litt. 207 a. Lord Coke, in 4 Inst. 317, says, that, by “ the com- 
jWn law, W that receiveth a trespasser and agreetli to a trespass after it is done, 
. it fedf&NWgmsser, unless the trespass was done to his use or for his benefit, and 
^fiA.his agUmment subsequent amourteth to a commandment ;* for, in that case, 
Owtris. ratihabitio retrotrahitur el manaato aquiparatwr . 
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expecting that the servant will obtain the owner's permission, 
bat the servant, misunderstanding the direction, takes him with* 
out leave, the master is liable for any injury to the horse, while 
nagd by the servant in his master’s business. 1 So, where the 
master directs his servant to cujt timber on his land in a desig¬ 
nated direction, and the servant, not knowing where the lines 
were, cut on the land of an adjoining owner, the master was 
held liable. 2 ] So, although the relation of master and servant 
should not exist in a particular case; yet a party may, by his 


employer. This is a well-considered ca^e, rejecting the rule of Bush r. Steinman, 
and sanctioning the result to which we have been brought in the Aw at bar. 
We have thus, at the risk of tcdiousness, examined the t ase at bar as one of 
authority and precedent. The (.lear weight and preponderance of the authorities 
at common law is against the rule given to the jury. The rule of the ti\il law 
seems to have limited the liability to him who stooi^in the relation of jurht fami¬ 
lial to the person doing the inim 3 - Tn*t. lib. 4, tit 5. §§ 1 , 2 ; 1 Donut lib 2 , 
tit. 8 , sec. 1; Dig. lib. 9, tit. 2 , § 1 . Viewing this as a question, not oi authontv, 
but to be determined by the application to tin sc ta< t» ot settled pinuiples of law,I 
upon wliat principle can the di Umlaut be In Id tespoiiMbk for this injuij * He 
did not lnmself do the act whi( h causi d the injury to the plaintiff It was not 
done bj one aeting b> his command or request. It was not done by one whom 
he had the right to command, over whose tondm t In* had the \ flu ient control, 
whose operations he might dim t, whose negligence he might restrain. It was 
not an act done for the benefit of the defendant, and from the doing of which an 
implied obligation for compensation would arise. It was not aft act done in the 
occupation of land by the defendant, or upon land to which, upon {he facts, hp 
had any title. To say that a man -hall be liable for injuries lesulting from acts 
done near to his land, is to establish a rule as uncertain and indefinite as it is 
manifestly unjust. It is to make him liable tor that which he cannot forbid, pro* 
vent, or remove. The case cannot stand on the relation of master and servant 
It cannot stand upon the ground of nuisance erected by the owner of )m4, Ot 
by his license, tp the injury of another. It cannot stand upon theNgfround of an 
act done in the execution of a woik under the public authonty, as the construc¬ 
tion of a railroad or canal, and front the responsibility for the careful and just 
execution of which public policy will not permit the corporation to escape by 
delegating their power to others, it can only Btand, where Bush v. Steinman, 
toben carefully examined, stands, upon the general proposition, that a*person 
shall be answerable for any injury which arises in carrying info cxecutiou that 


s^jbioh he has employed another to do—to adopt which would be to ignore all 
imputations of legal responsibility.” See, farther, Pawlet v. Rutland' Itailroad, 28 

- AP1 1 * * 


0 . Hopkins, 16 Ill. SIS. And see May v. Bliss, 22 Verm. 477; 'SNfUer 
?S,III 283. * 

vk Hasen, 8 Sneed (Tenn.) 20. 
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own conduct make himself responsible for the neglect or im¬ 
proper act of the servant. Thus, although the hirer of job-horses 
and servants will not ordinarily be liable for the negligent acts of 
the servants, since the relation of master and servant is now held 
not lo exist between them; yet the hirer may become so responsi¬ 
ble by his own conduct, by taking the actual management of the 
horses, or ordering the servant to drive in a particular manner, 
which occasions the damage complained of, or by ordering his 
absence at the particular moment, when the damage pccurs. 1 , 

§ loti. Hut, although the principal is thus liable for the torts 
and negligences of his agent; yet we are to uudt refund the doc¬ 
trine w’ith its just limitations, that the tort or negligence occurs in 
the course of the agency. For the principal is not liable for the 
torts or negligences of his agent in any matters beyond the scope 
of the agency, unless he has expressly authorized them to be done, 
or he has subsequently Adopted them for his own use or benefit . 2 
lienee it is, that the principal is ne\ or liable for the unauthorized, 
the wilful, or the malicious, act or trespass of his agent/ Thus, 
if a* servant, while driving the carriage 'of his master, should 
wilfully or maliciously run against or upset another carriage, or 
run down and injure a person in the road, or should jump from 
his box, and beat a person; in all the&e cases, he, and not his 
master, wouW be liable for this wanton wrong and mischief . 4 [So, 

*-- -- 

1 Per Baron Parke, in deluoring the opinion of the Court, in Quarman v. 
Burnett, 6 Mees. fie Webb, R. 4!>9, 507. See Laugher v. Pointer, 5- Barn, fit 
Cressw. 547; Story on Railm?§ 103 a. * 

* Ante, §§ 319, 451, 455, ami note, Palcv on Agency, b\ Lloyd, 805-807 ; 4 
IllSt."Si7 ; Air. Holt’s remarks, ante, 454, note; Ciofl r. Ali-on, 4 Barn. & Aid. 
590 ; Story dh Baibn. §§ 400, 40*2, 403; llac. Abridg A/ie/ir am/ Servant, L. 

3 Harris v. Nicholas 5 Munforil, 483; Brown v Purnamc, 2 Harris fit Gill, 
816; Puryear v. Thompson, 5 Humphries S‘J7; Kerns i 1’iper, 4 Watts, 222; 
Richmond S. Co. v. Vanderbilt, 1 Hill, 4SO; Weed i\ Panama lldilroad, 8 Smith, 
(N, Y.) 867. 

4 McManus v. Criekett, 1 East, It. 10(1: Smith on Merc. Law, 69, 70, (2d 
edit.); Id B. 1, ch. 5, § 3, p. 127-130, (3d edit. lh4S) ; ('roft v. Alison, 4 Barn, 
fit Aid. 590; Bqcon’s Abridgment, Master am/ Servant, L. The judgment of 
Lord Kenyon* in McManus v. Criekett, 1 Ea»t, R. 106, may be considered as the 
luqding judgment on this subject, and states the distinctions with fulness and 
accuracy*. I have, therefore, cited it at large. “ This, (said his lordship,) is an 
lotion of trespass, in which the declaration charges, that the defendant with force 
aud arms, drove a certain chariot against a chaise, in which the plaintiff vtt 
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if a man’s carman, after finishing his work for the day, instead of 
putting up his horse and cart, as it was his duty to do, drives a 


driving in the king’s highway, by which the plaintiff was thrown from his chaise 
and hurt. At the trial, it appeared in evidence, tfiat-one Brown, a aer** 

vant of the defendant, wilfully drove the chariot against the plaintiff V chaise, but 
that the defendant was not himself present, nor did he in any manner direct or 
assent to the act of the servant; and the question is, if, for this wilful and designed 
act of the servant, an action trespass lies against the defendant, his master? 
As this is a question of very general extent, and as cases were cited at the bar, 
where verdicts bad been obtained against masters for the misconduct of their ser¬ 
vants under similar circumstances, we were desirous of looking into the authori¬ 
ties on the subject, before we gave our opinion; and after an examination of all, 
that we could find, as to this point, we think, that this action cannot be main¬ 
tained. It is a (juestion of very general coneuru, and has been often canvassed; 
but I hope at last it will be *at rest. It is said in Bro. Abr. tit. Trespass, pi. 485: 

‘ If my servant, contrary to my will, chase my heagts into tbe soil of another, 1 
shall not be punished.' Aud in 2 Roll. Abr. 558: ‘ If my servant, without my 
notice, gut my beasts into another’s land, my servant is the trespasser, and not 
I; because, by the voluntary putting of the beasts there, without my assent, he 
. gains a special property for the time, and so to this purpose they are his blasts.* 
I have looked into the correspondent part in Yin. Abr., and as he has not pro¬ 
duced any case contrary to this, I am satisfied with the authority of it. And in 
Noy's Maxims, ch. 44 : * If 1 command my servant to distrain, and he ride on the 
* distress, he shall be punished, not I.’ And it is laid down by Holt, C. J., in Mid¬ 
dleton v. Fowler, Salk. 282, as a general position, * that no master is chargeable 
with the acts of his servant, but when be acts in the execution^ tbe authority 
given him.’ Now, when a servant quits sight of the object for which he it 
employed, and, without having in view his master’s orders, pursues that which 
bis own malice suggests, he no longer acts in pursuance of tbe authority given 
him, and, according to the doctrine of Lord Holt, his master will not be answer- 
able for such act/ Such, upon the evidence, was the present case; and the tech¬ 
nical reason, in 2 Roll. Abr. with respect to the sheep, applies here; and it may be 
said, that the servant, by wilfully driving the chariot against the pladhtiff’s chaise, 
Without his master’s assent, gained a special property for the time, and so to that 
purpose the chariot was the servant’s. This doctrine does not at all militate with 
the cases, in which a master has been holdcn liable for the mischief arising from 
the negligence or unskilfulness of his servant, who had no purpose but the exe¬ 
cution of* his master’s orders. But the form of those actions proves, that this 
action df trespass cannot be maintained; for, if it can be supported, it must be 
ttgbn the ground, that, in trespass, all are principals. But the form of those ao- 
IfyCS shows, that, where the servant is in point of law a* trespasser, the master is 
'Chargeable as such, though liable to make a compensation for the damage 
consequential from his employing of an unskilful or negligent servant. *'*Fbe act 
Cf ftemafter is the employment of the servant; but from that no immediate 
arises to those who may suffer from some subsequent act of tbe servant. 
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fellow-servant to his home, without his master’s leave, and in 
returning runs over a traveller, the master is not responsible. 1 * 

• 

If this wore otherwise, the plaintiffs, in the cases mentioned in 1 Lord Riym. 
73if, (one, where the servants of a eartfian, through negligence, ran over a boy 
in the streets and maimed him; and the other, where the servants of A, with his 
cart, ran. against the cart of B, and overturned it, by which a pipe of wine was 
spilled,) must have been nonsuited from their mistaking the proper form of 
action, in bringing an action upon the ease, instead of an action of trespass; for 
there is no doubt of the servants in those cases being liable as trespassers; even 
though they intended no mischief; for which, if it were necessarv, Weaver v. 
Ward, in llobart, 134, and Dickenson v. Watson, m Sir Thomas Jones, 205, are 
authorities. But it must not be inferred irom tins, that in all cases, where an 
action is brought against the servant for impioperly coinin' ting his master’s 
carriage, by which mischief happens to another, the action must be trespass. 
Michael v. Allestree, in 2 Levin/, 172 , where an action on the case was brought 
against a man and his servant, for breaking a pair of horses in Lincoln’s Inn 
Fields, where, being unmanageable, they ran away with ^ie carriage and hurt the 
plaintiffs wife, is an instance to show, that trespass on the case nny be the ptop- 
er form of action. And, upon o distinction between those cases, where the 
chief immediately proceeds from something in which the defendant is himself 
active, and where it may arise from the neglect or other misconduct of the party, 
but not immediately, and which, perhaps, inai amount only to a nonfeasance, we 
held, iu Ogle e. Barnes, 8 Term llep. I'jM, that the plaintitl was entitled to 
recover. The case of Savignae and liuoiue, 6 Teim Rep. 125, which was much 
pressed, as supporting this action, came before the Court on a motion in arrest of 
judgment; and the only question decided by the Court was, tliat the plaintiff 
COuld not have judgment, as it appeared that lie had brought au action on the 
case for that which in law was a trespass; for the declaration there stated, that 
the defendant, by his servant, willully drove his coach against the plaintiff’s 
chaise. Day ». Edwards, 5 Term ltep. 648, was also mentioned, which was an i 
, action on the case, in which the duel citation charged the defendant personally 
with furiously and negligently driiing his cart; that, b}, and through the furious, 
negligent, ami improper conduct of the defendant, the said cart was driven and 
struck against the plaintiff’s carriage; and, on demuriyr, tin. Court were of opin¬ 
ion, that the fact complained of was a trespass. - And, in the last case that was 
mentioned, of Brueker v. Fremont, 6 Term Rep. 65a, the only point agitated 
was, whether evidence of the defendant’s servant having negligently man¬ 
aged a cart supported the declaration, which imputed that negligenee to the de¬ 
fendant; and the Court with reluctance held, that it did, on the authority of a 
precedent in Lord jj^aymond’s Reports, 264, of Tuberville and Stamp. In none 
of these oases, was the point now in question, decided ; find those determinations 
do not contradict the opinion we now entertain, which is, that the plaintiff cao- 
not recover, and that a nonsuit must ae entered.” 

I (Mitchell v. Orasupreller, 13 C. B. 237 ; 160p£ng> Law Rnd Eq. R. 448, and 
see Bennett's note. The true principle was well and clearly laid down iu tfaft 
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So, where a servant kindled a fire on his igaster’s land, and by 
tis direction, but afterwards during hujt master’s absence, and 
without his orders, carried some fire to another field, to kindle a 
there, and by so doing burnt the plaintiff’s grass, the master 
was held not liable. 1 ] So, the piaster of a ship is not liable for 
a wilful act of injury, done to another ship by bis crew, although 
he would be for such an injury, done by their negligence. 8 
[And where the drivers of an omnibus, contrary to the orders of 
the owners, repeatedly surrounded the omnibus of another line, 
and thus prevented passengers from entering, their principals 
were held not liable, although in one sense the acts were done 
for their benefit. 8 So, where a person employed by a railway 


late case of Church v. Mansfield, 20 Connecticut, 284, (1850). In that case, it 
vrag said : “ In order to rendei a master liable for a trespass committed by his 
servant, it is necessary to show, that the acts constituting such trespass were 
done while the servant ^vas acting under the authority of the master. If the 
master was ignorant of such acts, no pre»umptior|bf his having authorized them 
wj^arise from their having been done for his beuefit, and ffc4>m his silence re* 
garding them. Therefore where A emploj ed B to make coal on A's land, and 
transport it with A's teams and carts, to A’s furnace, for his benefit; and C 
brought trespass against A, ioi B\s unnecessarily making roads on C’t> land, and 
passing thereon, with teams and carts, to A’s fuinace, on the trial, there was no 
evidence that A authorized thu acts complained of, or knew that B had commit¬ 
ted, or intended to commit, them, unless this might be inferred from tho facta 
above stated; and the Court instructed the jury, that if B bad done these &Cts» , 
under these circumstancfes, the presumption was, that they were done by the ftps* 
thority and under the direction of A, it wal held, that this was a misdirection, 
for which a new trial should be granted."] 

1 [Wilson v. Feverly, 2 N. H. R. 548. But if the injury happens as a conse¬ 
quence resulting from acts done by the master’s commands, be cannot shield t 
himself from responsibility by showing that his instructions were not strictly 
pursued by his servant in doing the act. Thus, in Armstrong v. Cooley, 6 Gil- 
• Hun, 509, (1849,) where the plaintiffs grain and hay were destroyed, by reason 
of a fire ou the prairie, set by a servant of the defendant by his directions, be 
was not permitted to avoid responsibility, by showing that he directed die fire 
to be set only when the wind was in a particular direction, but that it was Jin feet 
set when the wind was in a different direction. See Simons v. Mouier, 29 Barbour, 
419,] 


9 Bowcher v. Noidstrom, 1 Taunt. R. 568. See, as to houqfkr ship-owners arc 
;ty||kitie in cases of pilots, Lucy v. Ingram, 6 Mees. & Welsh. 302; The Maria, 
N«W B. 95; Martin v. Temperley, 4 Q. B. R, 298; The (English) Jurist, 
1848, No. 320, p. 150 ; The Agricola, Id. p. 157 ; Post, § 656 a, and pote. 
v, Macngmara, 1 Lqtt Times R. (N, S.) 9; 8«J. Scott, (N. S.) 980. 
^iljMe^Batin the English edition. 
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Company, wrongfully arrests a traveller for the non-payment of 
his passage-money, but*witljput any instructions from the com¬ 
pany so to do, and without any authority in the company to 
order such arrest, or any ratification by them, 1 the company are 
not liable. 2 But where an omnibus conductor dragged a drunken 
passenger out of the omnibus with unnecessary violence, and 
threw him down in the middle of the street, and another vehicle 
passing at the same moment injured him, without any fault in 
the 'driver of the latter vehicle, the proprietor of the omnibus was 
held liable. 8 ] 

§ 456 a. From what has been already stated, the master of 
a ship, and the owner also, is liable for any injur\, done by the- 
negligence o'f the crew employed in the ship. 4 The same doc¬ 
trine will apply to the case "or a pilot, employed by the master 
•or owner, by whose negligence any injury happens to a third 
person or his property; as, for example, by a collision with 
another ship, occasioned* by his negligence. And it will make 
no difference in the case, that the pilot, if any is employed, is 
'Squired to be a licensed pilot; provided the master is at liberty 
to take a pilot, or not, at bis pleasure ; for, in such a case, the 
master acts voluntarily, although he is necessarily required to 
select from a particular class. 6 On the other hand, if it is com¬ 
pulsive upon the ihaster to take a pilot, and, a fortiori , if he is 
bound to do so under a penalty, then, and in such case, neither 
he, nor the owner, will be liable for injuries^ occasioned by the 
negligence of the pilot; 6 for, in such a case, the pilot cannot be 


$ Eastern Counties Railway Co. ». Brown, 2 Eng. Law & Eij. R. 406. 

) 8 Roe v. The Birkenhead, &,e. Railwaj Co. 7 Eng. Law and Eq. R. 546; 

7 Exch. R. 86. 

8 [Seymour v. Greenwood, Court of Exchequer, 24 Boston Law Rep. 1290 
Pollock, C. B., said: “ The state of the law upon this subjei t has been much ex¬ 
panded since the case of Scott v. Shepherd, 2 Bl. 602, and M'Manus v. Crickett, 

1 East, 106. Any one who reads those cases camioj tail to see that the principle 
was not then so considered as to work out all the legal considerations attending 
it.”] 

4 Ante, § 815-817, 453. 

5 The Neptune 2d, 1 Dodson, Adm. R 467 ; The Maria, 1 Rob. New Adm. R. 

95; Att’y-Gen’l ». Case, 8 Price, R. 302; Abbott on Shipp. Pt. 2, ch. 7, §§ 8,9, 
and eases there' cited, (5th edit, by Se/g. Slice); Id. Addenda, p. 599; Lucey v. 
Ingram, 6 Mees. & Welsh. 302. • , 

8 Abbott on Shipp. Pt. 2, ch. 7, § 8 (6th edit by Shee, 1840) ; Att’y-Genl a 
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deemed properly the servant of the master or the owner, but 
forced upon them; and the maxim, nQuifacit per ahum facitper . 
te, does not apply, 1 In short, the rule of the common law seems 
to be, that, wherever a man is absolutely compellable by law to 
employ a particular individual in a given matter, the law, which 
compels him to employ that individual, takes away his responsi¬ 
bility arising from any act of that individual. 2 But, if he is 
only compellable to select from a class of privileged persons, 
there he will be responsible for the acts of the persons whom he 
selects and employs. Therefore it has been held, that, where a 
barge-owner in London employed persons as watermen to navi¬ 
gate on the Thames, none being allowed by law to act as such, 
except freemen of the city, or apprentices of Ireemen or of their 
widows; there, if he selects or employs any watermen, they are 
to be deemed his servants, and he is responsible for their negti- * 
gence, although he must select from ihe class, if he employs any 
in the business; and, even if he is no% at liberty to employ his 
own servants to navigate the river and carry his own good^ 
unless they are freemen, or Apprentices of fredmen or of the™ 
widows, belonging to their class. 3 The distinction between this 
case and the case of the pilot certainly a very nice one; but 
it turns apparently upon tins ground, that, in the case of the 
pilot, the master is bound to take one, and, in the other case, the 
barge-owner is only restricted, as to the class of persons, whom 
he shall employ, not being compellable to employ any. Unless 
the distinction were allowed to prevail, the owner or master of a 
British ship would not be responsible for the negligence of the 
crew, since they are compellable to select the crew from a partite- 


i 


fease, 3 Price, R. S02 , Cairutbers v Sidebottom, 4 Maule & Selw. 77$ The 
Maria, 1 Hob. New Adm R 95; Lueey v. Ingram, 6 Mees. & Weleb. 802 ; The 
Agricola, The (English) Jurist, Feb 25, 1843, No. 320, p, 157; Smith v. Condry, 
1 Howard’s Sup Court R. 28, S. C. 17 Peters, R. 20; The Protector, 1 W. 
Robin. New Adm. R 45 , Bennct v Moira, 7 Taunt. R. 258; McIntosh a. Slade, 
6 Barn. & Cressw. 657 , The Ship Duke of Sussex, 8 W. Ejobiu. New Adm R 
27*. 

* Nad. 

v. Temperley, 4 Q.B. Rep. 298; The (English) Jurist, Feb. 25,1842, 
rip, $*0rN*5o. Bat see The Agricola, Id. p. 157, 158; Milligan v Wedge, 12 
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ular class, that is, three fourths at least of the crew must be 
British seamen. 1 

1 Ihul. It is observable, that the cases above cited generally turn upon the 
, distinction, whether the master or employer is absolutely compellable or not to 
take a “pilot, or to employ a particular person (not merely one of a class, from 
which he may select,) or not. The Biiti-h Pilot A< ts gcneially, but not univer¬ 
sally, make it compulsive, under a penalty,.upon the master of a ship to take a 
pilot, and in such cases exempt the mastci and ownei hoin responsibility for the 
negligence of the pilot. But, in some eases, the mastci Ins an option to employ 
a pilot or not; and, in case he tlects not to employ one, he i- to law required 
to pay the pilotage fee, 01 a put theieof, to an> pilot who nflus himself, and 
whose services are deeped In these littii ca-es, the qm-non has arisen, 
whether the master antrowuei- aie rcspon-iblc for the negli.t nee of the pilot, 
if one is taken by the election of the master. LLie picsent leained Judge of 
the feigh < kmrt of Admiralty (Dr. Luahmgton), has held, that theic is no differ¬ 
ence in principle, whether the mastei oi ovum i> t ompc liable, under a penalty, 
to take a pilot, and whether he has an election to take 01 not, but it he declines 
to take one, then he is to pay pflfctage, and lie deems the pilot igc, s» p ud, as in 
the nature of a penalty. Buttin'* seems gieatieason to doubt the (oriectness 
of this doctrine, lu the first plate, the pi nalty is piopcrly and -trutly designed, 
as a punishment for an offence; in neglecting 01 iclusing to i umply w.th a posi¬ 
tive duty imposed by law , and the ptnalty i in lio just him. to be tieated as a 
commutation for liberty to eonimit tin oil tint, and to omit tin duty. In the 
other case no such positive duty exists, and it i- left to the thou e of the master 
tx> take a pilot or not, according to hi- own di-t rction The taking of the pilot 
is, then, a voluntaiy act, aud not a compulsive act. In the next place, tho com¬ 
pensation to be paid to the pilot, oi the pilotage allowed him. m case of the mas¬ 
ter's declining to employ him, is not a pt nalty, oi in the natuie of a penalty, 
compel the party to lake a pilot, but is imne pioptyly to be* tieated as a remu¬ 
neration of the pilot for keeping himself at all times ieady to perfoim the duty 
of a pilot, when required, aud to ent ourage huu to encounter the hazards and 
perils ineident to such a service, and to secure adiquate skill and ability for the 
safety and protection of vessels navigating the coasts and hai'mis of the country. 
It is, therefore, a compensation, pio opeia <t labote, founded in a sound public* 
policy, to secure protection, and prompt assistance, and ieady skill, to all persons 
who may require them in navigation, lather than a punishment for a dereliction 
of duty. See the ship Duke of Sussex, 3 W. llobms. New. Adm. Rep. 270, 272. 
In America, certaiuly, no such dot trine has eui been inculcated; and the own¬ 
ers and masters of ships are held liable for the negligence of pilots, m cases 
where they are not compellable to take them ; although, if not taken, half pilot¬ 
age, or 6 ome ^other proportion of pilotage, is required to be paid to the pilot who 
offers. Williamson v. Price, 16 Martin, R. 899 , Yates w. Biown, 8 Pitk. R. 28 . 
See also the opinion of Sir John Nit boll in The Girolamo, 8 Hapg Adas. R. 168, 
172. Indeed, in the case of Williamson r. Puce, 16 Martin, R. 899, the Supreme 
Court of Louisiana went much further and seems to have held, that, even if the 
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§ 457. We ha^e already had occasion, also, to notice another 
exception, or, more properly speaking, another limitation of the 
doctrine of the responsibility of principals for the malfeasances, 
and negligences, and torts, of their agents and servants, in the 
course of their employments, and that is in the* case of public 
agents. 1 The latter are responsible for their own personal mal¬ 
feasances and negligences only, and not for the malfeasances 
and negligences of tlfe persojis who are employed under them, 
if they are persons of reasonable skill and discretion, and the 
agents themselves have not directed or .cooperated in the 
wrong. 2 This doctrine is founded partly upon, considerations 
of public policy, and partly results from ^e fact, that these 
subordinates are often appointed by anotffi* independent au¬ 
thority, and are not controllable by, or immediately responsible 
to, the public agents. 8 

§ 458. The. Roman law, in like manner, in many eases, made 
the principal liable for the torts and negligences of his agents 
and servants. 4 It has been supposed, that the Roman law never 
was as extensive in its reach as our law ; in other words, that it 
never did create a general liabilily of principals for the wrongs 
and negligences of their agent*', bat limited i^ to particular 
classes of cases ; and that the liability of principals, so far as it 


taking of a pilot on board \vas a rnmpuhi\e duty, and not optional, still the own- 
were liable tor the negligent e of the pilot actually employed. See also Bussy 
v. Donaldson, 4 Dali. K 206, wlmh qjyrnjs to lia\c adopted the satn$ doctrine. 
And this seems also to have been the opinion entertained b) Lord Stowell, upon 
general principles; The Neptune 2d, 1 Dodson, Adui. R, 467 ; and bj Si ^John 
NiclioU in The Girolamo, 3 Ilagg. R. HU. But see the able note of Mr. Curtis, 
on this subject, in his work on Men hant Seamen, pp. 195,196, note. Even under 
the Bntish Pilot Acts, in order to exempt the owner from responsibility, the col¬ 
lision, or other act, occasioning the damage, should be exclusively caused by the 
negligence, unskilfulness, or misconduct of the pilot alone; tor, if it be in part 
caused by the unskiliulness, misconduct, or negligence of tho master or mariners, 
the owner will still remain liable therefor. The Protector, 1 Rob. Adm. R. 41; 
TV Diana, 1 W. Rob. New Adm. R. 181; Smith v. Cowdry, 17 Peters, R. 20, 
$* C-1 Howard’s Sup. Ct. R. 28. 

't^LAnte, § 820-322. . , 

'•florAllt*, § 320-822, 455. See Lord Abinger’s remarks in Wintcrbottom v 
.Wfhpht, $0 Jdees. & Welsh. 109,114,115. 

1821, 822 and notes. 
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i# recognized yi that law, is mainly dependent upon the Praetor’s 
edict, and was not worked out of the original materials of the 
Roman jurisprudence. Whether this supposition be correct or 
not,* it is clear, that, in certain classes of cases, the Praetor, by 
his edict, either introduced a new and more rigid liability, or he 
gave to that, which previously existed, an additional force, and 
in some respects, a more onerous obligation. Thus, masters and 
employers of ships, inukeepcrs, and stable-keepers, were made re¬ 
sponsible for the safety and due delhery of the goods committed 
to their charge; and, .of course, if the loss or damage were occa¬ 
sioned by the negligences or wrongs of their sen ants, and not 
by themselves, thei$ responsibility was not varied. 1 Ait Prretor; 

1 Ante, § 318 ; Story on Rail in §§ 161, .">63 : ])i<j. Lib. 1, tit. 9, 1. 1, § 3; 
Heinecc. l*aml. Lib. 4, tit. 8. 346-318 ; Potion, Parnl Lib. 1, tit. 9. n. 1, 2, 8; 

1 Domat. B. 1, tit. 16, § 1, aits. 3. 3 ; Id. § 2, an. 2 ; Id. $ 3, art. 1. Lord Stair, 
in his Institutes, (B. 1, tit. 13, § .?,) seenix mamfe-th to have con-ideied tins 
edict, as iutrodui ing, for the fir-t time, the liabilitv ot principal- foi tin. act- and 
defaults of their agent-, and of making that liability mme liizid, m main cases, 
upon the ground of public poliey. His lamruage i- “ In tlu t ini law there is 
a depositation of a special nature, intiodmed In the ednl. u u*ap, caupones, 
Stabulani, * <ptod ciijusque salvuni tore rcecpi tint, ni-i ic-titm »t. m cos judicium 
’dabo/ By this edict, positive law, foi utility’- '-ike, luth aj pointed, that the 
custody of the goods of passenger'on -hip-, oi -Hangers m inn-. or in stables, 
shall be fa£ extended beyond the nature depo-it.it ion, wlii< li obliges only for 

fraud, or supine negligence, them who ha\e expre—1) ton traded tor their own 
fact. But this edict, for public utility's sake, extends it ; fii-t, to the restitution * 
of the goods of passengers and vovnger-, and reparation ot any loss or injury 
done by the mariners, or servants oi the inn or stable. Whereas, by the com¬ 
mon law, before that edict, in this and -utli other eases, there was no such obligc- 
ment; much less are persons now obliged for their hired servant’s fact or fault, 
except facts wherein they are specially intrusted b\ them. But, because the 
■ theft and loss of goods is very ordinal - ) in ships, iSfcs, and .tables, therefore this 
edict was introduced for the security of travellers. Setondh, the edict extends 
tluB pbligement, even to the damage sustained b) (the net oi) other passengers 
Or strangers in the ship, inn, or stable, for the which, the master of the ship, iuu- 
keepor, or keeper of the stable, could be no wavs obliged but by virtue of this 
edict Thirdly, they were 'made liable for the loss or theft of such things abso¬ 
lutely from which they were free by no diligence, but were not liable for acci¬ 
dent or force? that is, sea-hazard must alwavs he excepted.” See also 1 Boll, 
Comm. § 898-402, 500, 505, (4th edit j; Id. p. 463-476 (5th edit.) See Story 
on Bailm- § 400-402, 458, 464-466. There ard certainly passages in the Digest* 
which make principals responsible for the faults and negligences of thejr agents < 
and servants, beyond those specially pointed out in the Prcetor’s edict. This re- s 
sponsibilit) seems, however, to have leeu limited to cases where the principal 
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Nautce, Caupones, Stabutijrii, quod ciy usque sal own fpre receperm 4, 
f nisi restituent, m eos judicium dabo. 1 The reason assigned is, 
that the rule is well founded in public policy and convenience, 
and is the only means to prevent losses by fraud or connivance. 8 
A fortiori, if the act was done with the consent of the principal, 
he was liable. Quamquam , si ipse alicui e nautis committi jufsit, 
sine dttbio debeat obligari? The liability of the principal for the 
acts and negligences of the agents, as well as for his own, iB 
fully proclaimed in the comments of the Roman law. Thus, for 
example, it is said, as to «the owners or employers of ships; J3t 
t nunt quidam in navilms, qui custodies gratid navibns preeponuntur , 
'vavif/vkaices, id est , navium custode | et dietari\ Si quis igttur ex 
his receperit , puto in exercitorem dandam actionem ; quia is, qui 
eos hujusmodi officio preeponit, committicis per mitt it.* The same 
doctrine is also applied to innkeepers. Cavpo preestat factum 
eorum , qui in ed caupond , ejus cauponce exercendcr causa, ibi 
sunt . Item eorum, qui habitandi causa ibi sunt Vialorum rntern 
factum non prccstatl The same doctrine is also applied to Btable- 


was guilty of%omc negligence in employing negligent and improper agents and 
servants. Thus, in the Digest, the opinion of romponius is approved: “ Videa* 
mus, an et servorum culpam, et quo^Lunquc ii^uxenl, praestare conductor debeat? 
Et quatenus prsestat r. Utrum, ut servos noxte dedal, an \cro suo nomine tonea- 
tur ? Et ad versus eos quos iiuluxei^, utium pnestabit tantum actiones, an quasi 
ob propriam culpam tenebitur V Mihi ita plat et, at culpam etiara eorum, quos 
induxit, pnestet suo nomine, et*>i uilnl convenit, *i tamen culpam in induccndis 
admittit, quod tales habuent, vel suos, vel hospites.* Digest, Lib. 19, tit. 2 , 1 . 11 ; 
Pothier, Pand. Lib. 19, tit 2 , n. 30, 31.« See aLo Dig. Lib. 9, tit. 2, l. 29, §§ 9,11, 
Pothier, Pand. Lib. 19, tit. 2, n, 31. See Story on Bailm. § 401 ; 1 I)omat, B. 1 , 
tit. 4, § 2 , arts. 5, 6 ; id. B. 2 , tit 8 , § 1 , art 1-9 ; Id. § 4, art 8. Again : Qui 
“ columnam transportandam conduxit, si ea dum tollitur, aut portatur, aut roponi-, 
tur, fracta sit, ita id pcricutffn praistat, &i qua ipsius, eorumque, quorum opsrfi 
uteretur, culpa accident Culpa autem abest, si oninia facta sunt qurc diligcntis- 
simua quisquu observaturus fuisset.” Dig. Lib. 19, tit. 2 , L 26, § 7 ; Pothier, Pand. 
Lib. 19, tit 2 , n 32. 

i Dig. Lib. 4, tit 9,1. 1 ; Pothier, Pand. Lib. 4, tit 9, n. 1 , 2; 1 Domat, ff 1, 
tit. 16, § 1 , arts. 2 ,4, 6 ; Id. § 2 , art. 2 ; Id. § S, art. 1-8 ; Hcinecc. ad Pand. Lib. 
4, tit. 8 , § 546-548, 551 ; Ante, § 318. 


' * Ante, § 818, and note; 1 Domat, B, 1, tit, 16, § 1, art 7. 4 

ftyfe* bib: 4, tit 9,1. 1, § 2; Pothier, Pand. Lib. 4, tit. 9, n.'2; Ante, $ 818, 
yjm $),; 1 Domat, B. 1, tit. 16,*§ 1, att. 5. 

uw4, tit. <9, 1. 1, § 3; Pothier, Pand. Lib. 4, tit 9, n. 2; 1 Domat, B- 

4 trt. 1-4. 

jfyjjWjp pPb^y tit6,1.1, § 6; Pothier, Pand. I|b. 47, tit. 5, n. S; 1 Domat, B- 

$ Is arta. 8,6. 



iCH» XVII.J 


THIRD PERSONS AGAINST PRINCIPALS. 


577 


4 keepers. Caupones autejn et stabularios eeque eos accipiemus, qui 
cauponam vel stabulum exercent , institoresve eorum. 1 Eodem 
modo tenentur caupones et stabularii , quo exerccntes negotium 
swum recipiunt. Ceeterum, si extra negotium receperint , non tene - 
buntur? And the whole doctrine is summed up in another pas¬ 
sage, where it treats of the liability of such principals fon the 
frauds, deceits, and thefts of their agents or servants, without 
their knowledge. Item exercitor navis, nut < auponce, aut slabuli, 
de dolo aut furto , quod in navi , aut coupon a, aut stabulo, factum 
erity quasi ex maleficio tcneri vidctur, si modo ipsius nullum est 
maleficium, sed alicujus corum , quorum opcrd nan in aut caqponam 
aut stabulum exercet. Cum enim tuque ex muhjuio,. neque ex 
contractu , sit adversus eum constituta heer actio, et aiiquatcnus 
culprr reus m est , quod opera mabrutn homimnn uUretur; idea, quasi 
ex mahficio, tcneri vidctur . 3 Here we have the rule of the liabil- * 
*ity of owners and employers of ship's and stable-keepers, and the 
reason for it. They are responsible for the tort and fraud of 
their agents and servants, although they are not parties -to it, 
qu&si ex maleficio , as if they the him Ives were wrongdoers, be¬ 
cause they have made use of the services of such bad agents and 
servants in their employment. 

§ 459. And here, again, the like limitations to this liability 
were recognized in the Homan law, as exist in ours. The prin- 


* 

1 Dig. Lib. 4, tit. 9,1. 1 , § 5; Pot hie r, Pand. Lib. i. tit. 9, n. 2 , 1 Pomat, B. 
1, tit. 10, § 1, art. 3. 

* Dig. Lib. 4, tit 9,1. 3, § 2 ; Pothier, Pand. Lib. 4, tit. 9, n. 3 ; Post, § 459. 

3 Jm>t L»b. 4, tit. 5,‘§ 3; 1 Doniat, Ji. 1 , tit. 16, § 1 , ait. 7, Jd § 2 , art. 1 - 4 . 
Tbti same rale is laid down iu the Digest. In eos, qui naus, (.anpon<u>, stabula 
exefeebunt, hi quid a quoquo eoium, quosve iln habebunl, iurtuui factum esse 
dicetur, judicium datur; hi\e furtum ope, eonsiho cwmtois t actum sit; sive 
eorum cujus, qui in ea navi navigandi caus.1 asset. Na\igandi autem causA 
ampere debetuus eos, qui adhibentur, ut na\ is n.niget. hoc est. nautas." Dig. 
Lib. 47 , tit. 5 , Introd. and 1 .1 ; Pothier in Pand Lib 4 7, tit. 5, n. 1 , 3. “ Quue- 
cunque de furto diximus, eadem et de dainno debent intelligi. Non enim dubitari 
oportet, quin is, qui salvum fore rceinit, non solum a furto, sed. etiguu a damno 
reciperevvideatur.” Dig. Lib. 4, tit ), 1. 5, § 1 ; Pjthit r, Pand. Lib. 4, tit. 9, 
H. 3 i Dig. Lib. 14, tit. 1 ,1. 1 , § 2 ; Po bier, Pand. Lib. 14, tit. 1, n. 6 ; Hqmecc. 
Pand. Ps. 1, Lib. tit. 8, § 551-554 ; Story on Bailm. § 464-468 ; Ersk. Inst. 
B. 8 , tit. 1 , §§ 28, 29; Id. B. 3, tit. S, § 43-45; 1 Bell, Comm. § 398-406, (4th, 
edit.); Id. p. 465-476, ( 5 th edit); 1 Domat, B. I, tit. 16, Introd.'; Story on 
Bailm. § 401. 

agency. 49 
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cipal was not liable for the torts or negligences of his agents or 

servants, except in cases within the scope of their employment. 

Thus, for example, the innkeeper was liable only for the torts or 

thefts, or damages of his servants, done or committed in his inn, 

or about the business thereof; and not for such torts or thefts 

conynitted in other places. Eodem modo tenentur caupones et 

stabularii, quo exercentes negotiant suutn recipiunt. Calerum, si 

extra negotinm receprrint, non tenebuntur. 1 So, the owner or 
* • 

employer of. a ship was not liable for the torts or thefts, or dam¬ 
ages of the mariner, unless they were done or committed in the 
ship, pr about the business thereof. Debet exenitor omnium 
nautarvm # svorum, sire Hbcri, sive servi, factum pr cedar r. Ncc 
immerito factum eorum predstat , atm ipse eos suo pericuto adhibmrit. 
Sed non alias preestat , quam si in ipsa nave damnum % datum sit. 

* Cceterum, si extra navem , he ft a nautis , non prqstubit? 

§ 460. Similar principles were applied in the Roman law to* 
the ordinary agents employed in the common business of trade 
and commerce, called Institores; J and also to the cases of 
domestic servants and persons belonging to the family. PrdHor 
ait de his, qui ckjecerint , vet (ffudcnnt; Unde in eum locum , quo 
vulgo iter fiet , vtl in quo (onsisktur, dejectam vel effusum quid trtt, 
quantum ex ed re damnum datum jactumve crit, in rum, qui ibi 
habitaverit , in duplum judicium daboS Si srrvus, inscienic domino, 
fecisse dicetur,fn juduto adjmam , aut noxam dfdere. 6 These 
seem to be the most important cases, specially and positively 
provided for in the Roman law. That law does not seem to 
have recognized, to the full exteut, the general maxim, Respondeat 
superior, inculcated by our law. 6 


1 Dig Lib. 4*, tit. 9, I. 3, § 2 ; Pothier, Pand. Lib. 4, tit. 9, n. 8 , Ante, 
§ 458. • 

8 Dig. Lib. 4, tit 9,1 7 , Pothier, Pand. Lib. 47, lit. 5, n. 1; 1 Domat, B 1, 
tit 16, § 1, art. 7 , Id § 2, art. 1-4. 

3 Ante, § 8; 1 Domat, B 1, tit 16, § 3, art 1 ; Dig. Lib 14, tit 8 ,1. 6, § 1-9 *, 
Pothier on Oblig n. 121, 453, by Evans; Id. in Fremh edit n. 121, 189. 

Dig. Lib. 8, tit 8,1.1 ;^Id. 1. 27, § 11; l Black. Comui. 431; Inst. Lib. 4, tit 
jt, f 1 j Ewk. Inst. B. 3, tit. 8, § 46; Dig. Lib. 19, tit 2,1.11; 1 Domat, B. 2, tit 
1, «»♦. 1-9. * 4 

Dig. Lib. 9, tit. 3,1.1; Pothier, Pand. Lib. 9, tit. 8, n. 1; Inst. Lib. 4, tit 5, 

^ Si 1 Stair's Inst. B. 1, tit 13, § 8; Ante, 454* note. Mr. Holt, in the note 
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1 § 461, The modern hations of continental Europe have 

adopted the doctrine offthe Roman law to its full extent, and 
some of them, at least, seem to have carried it further. Pothier 
lays down the rule in the following broad terms: “ Not only is 
the person, who has committed the injury, or baen guilty of the 
negligence, obliged to repair the damage, which it- has occa¬ 
sioned ; those who have any person under their authority, such 
as fathers, mothers, tutors, preceptors, are subject to this obliga¬ 
tion, in respect of' the acts of thos< who are under them, when 
committed in their presence, and generally when they could pre¬ 
vent such acts, and have not done so. But, if they could not 
prevent it, then they arc notifiable; Null urn crimen patitur is, 
qui non prohibet , quVm prohibere non potest (1 . 109,. ff. de reg. 
jur.) 1 Even when the act is committed in their sight, and with* 
their knowledge ; Culpa card , qui scit , sed prohibere non potest 
( l. 50, ff. d. tit.) 1 Masters are also answerable for the injury oc¬ 
casioned by»the wrongs and negligence of their servants. They 
are even so, when they huvt no power to prevent them, provided 
such wrongs or injuries arc committed in the exercise of the 


already cited in § 45t, note l, s.v\s that, V 1» tin* t ml law the liability was nar¬ 
rowed to the person standing in the relation of a paterfamilias to the wrongdoer.’’ 
It is also observable, that Mr. Le Wane and Mi. Marshall, in arguing the ca^ 
of Bush i>. Steimnan, 1 Bos. it Pull. 40a, assert, that “ The liability of the prin¬ 
cipal to answer for his agents is founded in the superintendence and control, 
which he is supposed to have over them, citing 1 Black. Cumin. 431.) In the 
civil law, that liability was confined to the person standing in the relation of 
paterfamilias to the person doing the inj^'v.” ForVhieh they cite Inst. Lib. 4, 
•tit. 3, § 1, and Dig. Lib. 9, tit. 3. These citations clearly prove, that the pater¬ 
familias is liable for the wrongful acts and negligences of his domestic"; but they 
do not prove, negatively* that other persons were not liable, as principals, in any 
other cases, for the wrongs and ‘faults of their agents. The text shows, that, in 
many other eases, besides that of a paterfamilias, the principal was, in the civil 
law, liable for such wrongs and faults. The learned counsel seem to have mis¬ 
understood the true meaning of the text of Blaehstone’s Commentaries, which 
jby no means insists upon any such limitations. Mr. Justiic Heath, in the same 
case, seems to have entertained* the notion, ftat the Roman law was, or might 
, be, as limited as tlto learned counsel supposed But he added, “ Whatever may 
be ‘the doctrine of the civil law, it i- perfectly clear, that our law carries such 
liability much father.” S. C. 1 Bos. & Tull. 409. See also Story on fiailm, 
•$ 464-469.* 

, l Dig. Lib. 50, tit. 17,1.109. 

2 Dig. £ib. 50, tit. 17,1. 5% • 
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functions, in which the servants are employed by their masters, 1 
although in the master’s absence. Thifthas been established} to 
render masters careful in the choice of those whom they employ. 
With regard to their wrongs, or neglects, not committed in these 
functions, the masters are not responsible.” 1 The doctrine of 
the Roman law seems to be followed with more scrupulous 
exactness in the laws of Spain 2 and of Scotland, 8 where, in 
treating of the liability of principals for the acts of their agents, 
the specific enumerations of the Roman law are to be fouml-fol¬ 
lowed out 


CHAPTER XVIII. 


DISSOLUTION, OR DFTCHMINA 1 ION, O T AGENCY. 

* 

§ 462. We come, in the next place, to the consideration of 
the manner, in which an agency may be dissolved or determined, 
and the effect thereof. And a dissolution of the agency may 
take place in two different ways : first, by the act of the prin¬ 
cipal or agent, and, secondly, by operation of law. The/ormer 
Hikes place, wherever there is a revocation by the principal, or 
a renunciation by the agent. The latter may take place in 
various ways: first, by the termination of the agency by the 
mere efflux of time, or by the expiration of the penod, or by 
the occurrence of the event, to^vlucb, and by which, it was orig¬ 
inally limited ; secondly, by the change of the state or condition* 
6f the principal, or of the agent; thirdly, by the death of either 
party; and, fourthly, by the natnral cessation of the power, 
in consequence of the extinction of the subject-matter, or of 
the principal’s power over it, or by the complete execution of 
the power. 4 


4 Pothier on Obhg by Evans, n 121, 453, (in the French edit it 121, 489.) 

. A ft Moreau & Carlt Fartidas, 5, tit. S, 1 26, p 743, Story on Bailm. § 465- 

gjg^ 

fittk. last B. 8, tit S, § 43-46 ; 2 Bell, Comm. § 898-406, (4th* edit); Id- 
(Sth edit.)? 1 Stair, Inst. B 1 , tit. 13, § 8. 
rffl ft|&B Battier, de Mandat, n. 100 , 2 Kent, Coiqm. Loot. 41, p. 648*(4th edit) 
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446 S. First. Let us consider the dissolution of an agency 
by the revocation of the principal. In general, the principal 
has a right to determine or revoke the authority given to his 
agent at his own mere pleasure ; for, since the authority is 
conferred by his mere wiH, and is to be executed for his own 
benefit and his own purposes, the agent cannot insist upon act¬ 
ing, when the principal has withdrawn his confidence, and no 
longer desires his aid. 1 This is so plain a doctrine of common 
sense and common justice, that it requires no illustration or 
reasoning to support it. [And although the agent is appointed 
under seal, it has been held that his authority may be revoked 
by parol. 2 ] At what time the revocation will take effect, and the 
mode- by which it is accomplished, will presently come under 
our consideration.' 1 

§ 4(54. The Civil Law contained an equally broad doctrine. 
Si mandacero exigendam peenniatn, d< inde vohintatem mutavero , 
an sit mandati actio vet mi hi , cel hreredi nno? Et ait Marcetlvs; 
Cessare mandati actionem , yida extinction est mandatum, finitd 
voluntate , 4 The same principle has infused it>olf into the juris¬ 
prudence of modern Europe, as, indeed, it could not fail to do, 
since it is but an application of a maxim, founded upon the 
natural rights of men in all ages, in regard to their own private 


Pothier, in his edition of the Pandect-, (Lib. 17, tit. 1, tertia pars, Introd. to 
n. 75.) “ Potissinia* cau-ie, ex quibus mandatuui sohitur, ha* sunt; inors uian- 

datarii; mors mandatoris; si mandator rcvocaverit mandatuui; si uiandatarius 
mandato renuntiao*rit.” Mr. Thomson, in -peaking of the law ot Scotland, sayj: 
“ Mandates terminate, in general, by the death of the inandani or mandatary; by 
the insanity of the latter; by revocation; by renunciation. <n by the sequestra¬ 
tion of the mandant, which vests hi- estate, and all the right- connected with it, 
in his creditors. The mandatary’* bankruptcy doe- not appiur to las inconsistent 
with the continuance of his mandate." Thomson on Bill- oi Exchange, p. 224, 
225, (2d edit. 1836.) * 

l Paley on Agency, by Lloyd, 170 , 1&-188 ; 2 Liverm. on Agency, 808, 
(edit. 1818) ; Story on Bailm. § 202 , 207-200 ; United States v. Jarvis, Daveis, 
. R. 289. • * 

* Brookshire ». Brookshire, 8 Irede 1, 74. 

3 Post, § 470-475. 

* Dig. Lib. 17, tit. 1,1.12, § 16 ; Po bier, Pand. Lib. 17, tit. 1, n. 79; 1 Domat, 
B. 1, tit. 15, "§ 4, art. 1 ; Heiuecc. Elem. l’and. Lib. 17, tit. 1, § 288; Inst. Lib. 8, 
tit. 27, § 9. 
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concerns, when the law has not interfered to prohibit the ex^roiae 
of them. 1 

§ 465. Such is the general rule ; and it strictly applies in 
all cases where the authority has not been actually exercised at 
all by the agent. 8 For, in such a case, the principal' may exer¬ 
cise his power of revocation at any moment. So, if it Has 
been in part put in the course of execution, but not to such an 
extent as to become obligatory between the parties; as, if pre¬ 
liminary proceedings only have been instituted, 8 Thus, for. ex¬ 
ample, if a broker should enter into a verbal agreement to sell 
goods for his principal, and the sale is within the reach of the 
statute of frauds, (which requires the agreement to be in writ¬ 
ing,) and, before the broker signs the written agreement of sale, 
the principal should revoke his authority, the revocation will 
have full validity. 4 So, if the sale respects lands, and is within 
the statute of frauds, the same rule will, under the like circum¬ 
stances, apply. So, if an insurance broker should negotiate a 
policy of insurance for his principal, and before it is completed, 
the principal should dissent, and repudiate* the transaction, the 
revocation will be complete and operative. 6 Upon a similar 
ground, if a broker should deliver money or goods to a bailee, to 
be delivered to a third person, he may countermand the order at 
any time before the delivery thereof to the third person, or his 
assent thereto. 6 But after tho third person has assented thereto, 
the bailment is not countermandable, if there is a valuable con¬ 
sideration for the bailment. 7 

§ 466. But let us suppose that the authority has been in part 


1 Potliier on Oblig. by Evans, n. 471, (in French edit. n. 510), 1 Hell, Comm. 
§418, (4th edit^; Id. p. 488-400, (5th edit.); Ersk. Inst. B. 3, tit. 3, §40; 
1 Stair, Inst B. 1, tit. 12, § 8. 

* 2 Liverm. on Agency, SOD, (edit. 1818.) * 

3 Post, §§ 466, 467. • 

4 Paley on Agency, by Lloyd, 185; Farmer v. Robinson, 2 Catnpb. U. 839, n. 
^ 6 Paley on Agency, by Lloyd, 185; Warwick v. blade, *3 Cainpb. II. 127; 
Bristow v. Porter, 2 Stark. R. 50. 

• Stflry on Bailm. § 207-210; ScotthQrn v. South Staffordshire Railway, 8 

R. 841; 8 Cbitty on Comm, and Manuf. 228, 224; Lewis v. Sawyer, 44 

m 

* JEIo faytaLp. Anderson, 8 Birn & Crcww. 842; Oeager t>. Link, 7 Md. R>< 

m*9° 


non Equity Jurisp. § 1041-1047; Post, § 477. 
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actually executed .by the agent; in that case the question will 
arise, whether the principal can revoke the authority, either in 
the whole or as to the part which remains unexecuted. The 
true principle would seem to be, that if the authority admits of 
severance, or of being revoked, at* lo the part which is unexe¬ 
cuted, either as to the agent or as to third persons, then, and 
in such case, the revocation will be good, as to the part unexe¬ 
cuted, but not as to the part already executed. But if the 
authority be not thus severable, ana damage will thereby happen 
to the agent, on account of the execution of the authority pro 
tanto, there the principal will not be allowed to levoke the unex¬ 
ecuted part, or, at least, not without lully indemnifying the 
agent. 1 Ao to the rights of the other contracting party in this 
last ca-e, the} are not affected by the revocation; but he will 
retain them all, as well as all the remedies, consequent upon 
any uohition of them, in the same manner as if no revocation 
has taken place. 2 

$ 467. Perhaps there is no direct authority in our law for the 
support of 4his proposition. 3 But it •stands so th »rly approved 
by natural justice, as well as by the principles ot the Roman 
law and the jurisprudence of modern commercial nations, that it 
is difficult to resist it. Thus, it is laid down in the Roman law, 
as a principle of broad and general justice.: Nemo potest mutare 
consilium suum in aUerius injurium .* And the very case is put, 
of a purchase authorized arid afterwards revoked. Si niandds- 
sem tibi f .ut fund uni cmeres, postea scripsissem , ne e meres ; tu 
antequam sc ins me vetuisse , e misses; mandat i tibi obligatus ero f 
ne damno officiatur is , qui suscipit maiulatum /’ The reason here 
assigned, for making the sale obligatory, has great force; for 
damage might otherwise happen to the agent. Pothier says,* 

Comm. § 413, (4th edit.); Id. p. 489, (5 th edit.), Post, § 483, note, 
494; United States t>. Jarvis, Dams It. 274. 

8 See 3 Chitty on Comm, and Manuf. 223, 224, 2 Story on Eq. Jurisp. 
$ 1041-1047; Hodgson v. Anderson, 3 Barn. & Cre^w. 812; 1 Domat, B. 1, it. 
16, § 3, art. 9. 

8 3 Chitty on Comm, and Manuf. 223, 224 ; 2 Kent, Comm. Lect 41, p. 643, 
(4th edit); Story on Bailm. § 208,209, l Bell, Comm. §,418, (4th edit) ; Id. 
p. 48F, (5th edit) But see United Statdfe r. Jarvis, l)a\eis, 11 274. 

. * Dig. Lib. 60, tit 17,1. 75. 

• Dig. Lib. 17, tit. 1,1.15; Pothier Pand. Lib. 17, dt 1, n. 89. 
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that if the agent, when he receives knowledge, of the revocation 

of his authority, has already commenced executing the business, 
he is nevertheless authorized to do whatever may be a necessary 
duty or consequence of that which Be has commenced, (fairetCP, 
qui est une suite nfeessaire de ce quHl avoit commenct ,) and the 
principal will’be bound thereby. 1 

§ 468. Domat lays down the doctrine in the following terms : 
“ The power and charge of a proxy, or other agent, empire by 
the change of the will of the person who made choice of hi in. 
For this choice is free, and he may revoke his*order \\hcne\cr he 
thinks fit ; provided he makes known his revocation to the per¬ 
son whom he revokes, and that all things be still entire. But if 
the proxy, or other agent, had already executed the order, or 
begun to execute it, before he knew anything pi the re\ocation, 
it would be without etlect, as to what had been already exe¬ 
cuted; and he will be indemnified ax to any obligation into 
which the said order may have engaged him.” 2 So, Eiskine 
lays it down, as the law of Scotland, that to justify a rex oi at ion, 
matters must remain entire. “ For, (says lie,) it the mandatary 
has executed a part of his commission, and thereby becomes 
concerned that it should not be revoked; if, tor instance, *he 
should, on the faith thereof, have obliged himself to purchase 
goods from a third party, the inandant cannot etlectually revoke 
his commission till he relieve the mandatary from such engage¬ 
ments.” 3 

§469. It follows, from what has been said, that, when the 
power of an agent is revoked or terminated, that also ot .my 
substitute, appointed by and under him, it being a dependent 
power, is ordinarily also revoked. This is a natural result trom 
the presumed intention of the principal, who, in withdraw mg or 
terminating the authority of his agent, Withdraws, by implica¬ 
tion, the derivative authority of his substitute, whether it is 
expressly provided for in the original delegation or not. 4 It is 

1 ” ~ 

i Potbier, de Mandat, n. 121. 

* 1 Domat, B. 1, tit. 15, § 4, art. 1, by Strahan. 

3 t fe pfe t lost. B, 8, tit. 8, § 40; 1 Bell, Comm. §413, (4th edit), Id. p 488-490, 

(ttb ’ 

Potbier, de Mandat, n. 112; 2 Liverm. on Agency, 807, 808, (edit 1818), 
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also a result of law; for, as the agent could not, after the revo¬ 
cation, do the act personally, neither could the substitute, acting 
iti his stead, since the source of the authority has ceased to exist. 
And, accordingly, Pothier assigns this as the reason of the rule. 1 
Exceptions may exist; as where, from the express terms, or from 
the nature of the power, it is a just inference that the principal 
intends that the substitute shall continue to act for him, not¬ 
withstanding the revocation of the authority of his immediate 
agent. 2 In many cases of the appointment oi public officers, it 
is expressly provided that their deputies shall couliuue to act, # 
notwithstanding the removal, or death, or incapacity, of the 
superior officer who appointed them. The same pit sumption 
may arise in some eases of a pm ate agency. Thus, for exam¬ 
ple, thcTemoval, or death, or incapacity, of the master of a ship, 
who has appointed the mate, will not be understood td revoke 
the appointment of the latter; for it is ordinarily the duty of the 
mate to act as master, whenever the place of the master is va¬ 
cant from any cause whatsoever, and no other substitute is pro¬ 
vided by the owner. 

$470. In the next place, let iis consider, at what time, and 
under what circumstances, the re\oc\tion, by the net of the 
principal, takes effect. And here the “rule of our law is equally 
t?lear, and comprehensive, and just. As to the agent himself, 
subject to what has been already stated, it takes effect from the 
time when the revocation is made known to him; and as to 
third persons, when it is made known to them ; and not before. 
Until, therefore, the revocation is so made known, it is inoper¬ 
ative. Tf known to the agent, as against his principal, his 
rights are gone; but, as to third persons, who aio ignorant of 
the revocation, his acts bind both himself and his principal. 8 
[Thus, where an agency, constituted by writing, was revoked, 
but the written authority was left in the hands of the agent, 
and he subsequently exhibited it to a third person, who dealt 
with him as agent, on the faith of it, without any notice of the 
revocation, the act of the agent, within the scope of the author- 


* 


* Pothier, de Man lat, n. 112. 

* Post, § 490. 

3 Beard v. lviik, 11 New Harap. lt. 897. 
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ijy, was held to bind the principaj. 1 ] Hence it is, that, if a 
clerk or agent is employed to sign, indorse, or tt&cpt bills and 
notes for his principal, and he is discharged by the principal, if 
the discharge is not known by persons dealing with him, notes 
and bills subsequently signed, indorsed, or accepted, by the clerk 
or agent, will be binding upon the principal. 2 Indeed, this is 
but another application of the known maxim of law. and equity, 
that, where one of two innocent persons must suffer, lie shall 
suffer who, by his confidence, or silence, or conduct, has misled 
the other. 8 • 

§ 471. Pothier has stated the reason in succinct but accurate 
terms, illustrating it by referring to the case of payments, made 
in ignorance of the revocation, where the principal is tleaily 
bound. “The reason (says he), is, that the mistake of the 
debtor,'tv ho pay.*' alter the revocation of the procuration, arises 
rather from the fault of the creditor, who ought to apprize him 
of the revocation, than of the debtor himself, who, seeing an 
authority to receive, and having no region to,suppose that it has 
been revoked, has a sufficient ground lor making the payment 
accordingly. Therefore, it is not just, that he should suffer 
from this mistake, and be liable to a second payment ; the 
creditor, who alone is in* fault, is the only person who should 
suffer.” 4 

B 

§ 472. The same persuasive doctrine is fully recognized in the 
Roman law. Srd, si quis munduverit, nt Tit it) solemn . fit inde 
vetwrit eum accipere, v* ignonius prohibitum nun artiptre so/vum, 
liberabor. Sed si sriero^ non Jibe rubor. e> Si Ti/ium omnibus 
negotiis meis preeposuerof delude refuero eum y ignorant ibus dtbi - 
toribus , adminislrare nrgotia men; debit oris ei solve ndo, libera- 


1 balte v. Field, 5 Teim R 215, per Bullet*, J ; Anon. r. Harrison, 12 Mod. 
846; Pale) on Agent), b) Llo)d, 188, Id. 570; Ila/aid v. Tieadwell, 1 Istr. 
R. 506 ; 2 Liverm. on Agent), 306, 310, (edit. 1818) , 2 Kent, Comm Let t 41, 
p. 644, (4th edit.) ; Morgan v. htell, 5 Bam. It. 803 ; Stoiy on Bailm. § 208; 
1 Bell, Comm 413, (4th edit); Id. p. 48&-490, (5th edit); Bowubank i». Mor¬ 
ris, Wallace, R. 126 ; Beard v. Kirk, 11 New Hainp. It. 397. 

* • 8 Chttty on Comm, and Manuf. 197. 

* Ante, §§ 127, 443. 

4 Bbthlef'on Oblig. by Evans, n.%0, n. 474, (in Fretjtb edition, n.*80, 510.) 
Dig. Bib. 46, tit 3,1. 12, § 2; Pothier, Pand.Lib. 46, tit. 3, n. 81; 1 Domat, 
pf jffit 16, $ t, art 9. ’ 
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bunlvr. Nam is qui omnibus ncgotiis suis aliquem proponit , in- 
telligitur etiam debitoribus man dare, ut procurators solvant. 1 Dis- 
pensatori, qui, ignorantc debitore , remofus est ab aclu, rede solvi- 
tur. Ex voluntate enim Domini ci solvitur; qnam si nescit* muta- 
tani, qui solvit, liberal ur. 2 The converse proposition, that a pay¬ 
ment to ah agent, who lma no authority, or whose authority is 
exceeded, or known to be revoked, is invalid, as is clearly main¬ 
tained. 1 . De quo pa/am proscription fuerit, Ne cum eo contra-,, 
hatur , is prwpositi loco non luibHur. Nun mini pcrmitlnuliim 
crit cum Inst if ore contra here'. Bed, si quis nolit contrahi, prohi- 
beat,; cate rum, qui prreposnit, tenebitur ipsa praqmsitiune.* 

§ 17.1. Do mat sums upjbe doetjine in the following language: 

“ The power of factors and agents is determined by their revoca¬ 
tion. But il, after they are recalled, they treat with persons, 
who knew nothing of their being recalled, what they ‘drall have 
transuded will oblige the master, unless the re\oeation has 
been published, if it was the custom s 0 to do, or that by other 
circumstances the persofi, who 1 rented wilh the laetor, might 
have known, that lie ought not to ha\“ treated with him.”'’ In¬ 
deed, this may be said to be the universal rule laid down in all 
modern jurisprudence. 1 5 6 ' 

§ 474. In the newt place, as to the modes by which an stuthur¬ 
ify may be re\oked. It may be express, as by a direct and 
formal declaration, publicly iliade known, or by an informal 
writing, or by parol; or,it jnay be implied from circumstances. 7 
What circumstance*, will, or will not, amount to a revocation, 
or to notice of a relocation, by implication, cannot be stated 
with any definite certainty. But thtfre art* some acts which 


1 Dig. Lib. 46, tit. 3,1. 31, § 3 ; Pothier, P.uul. Lib. 46, tit n. 31. 

8 Dig. Lib. 46, tit. 3, 1. 51; Pothier, Pantf. Lib. 46, tit. 3, n. 31 ; Inst. Lib Sf 

tit. 27, § 10. 

® Dig. Lib. 46, tit. 3,1. 31, § 4 ; Cotliier, Panel. Lib. 46, lit. 3, n. 33 , Dig. Lib. 
14, tit. 3, 1. 11, § 2 ; Pothier, Painl. Lib. 14, tit. 3, n. 7. 

*• Dig. Lit}. 14, tit. 3* 1. 11, § 2; Pothier, Panel. Lib. 14, tit. 3, n. 7.' 

5 1 Douiat, II. 1, tit. 16, § 3, art. 9, jy Stratum. 

6 Pothier, de Mandat, n. 121; 1 Hell, Conun. § 413, (4th edit.) ; Id. ps 488- 
490, (5th edit.) 

7 Story on Baihn. §§ 207, 208; Morgan a Stcll, 5 Binn. 805; Copeland v. 
Merc. Ins. Co. 6 Pick. R 198; Smite on Merc. Law, pp. 131, 132, (3d edit.^ 
1848.) 
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^ admit of little or no doubt. Thus, for example, if 4he princi¬ 
pal appoints another person to do the satne a*% this will ordi¬ 
narily be .construed to be a revocation of the porter of the former 
agent 1 * The same presumption existed in the civil law. Julianas 
ait ;* Eum, qui dedit diversis temporibus procuratores eluos, posts - 
riorem dando priorem prohibuisse videri? The aanjc doctrine is 
recognized in the French law. 3 * This presumption, however, 
.arises only in cases where there is an incompatibility in the exer¬ 
cise of the authority by both ; for, if the original agent has a 
general authority, and the second agent is appointed only for a 
special object or purpose, there, the revocation will operate,only 
pro tanfo , and not as a total revocation. The maxim of the Ro¬ 
man law is as follows : In toto jure generi per specif m derogatin', 
et illud potissimum habetur , quod ad speciem directum cst. A On 
the other haud, if the first authority is special, and the second 
authority is general, it seems to have been thought, that the pre¬ 
sumption ought to be the dther way, namely, that the second is 
not designed to operate as a revocation of the first. 5 But this 
may probably depend upon very nice considerations. 

• § 475 A revocation may also arise by implication or pre¬ 
sumption from various other circumstances. Thus, if the prin¬ 
cipal should intrust another with authority to collect certain 
debts for him, and should deliver him at the time the vouchers 
or instruments, negotiable or otherwise, by which such debts 
are evidenefed, and which are to be delivered to the debtors, 
when paid; t and afterwards the principal should take back the 
vouchers, or other instruments, that will be an implied revoca¬ 
tion of the authority of the agtjnt.'’ So, if the principal should 
himself collect the debts, that also will be an implied revoca¬ 
tion. 

§ 476. We have already stated, that the general rule is, 
that the principal may revoke the authority of his agent at his 


l Moigan i. Stell, 5 Binn. R. 805; Copeland v. Mere. Ins. Co. (5 Pick It. J98; 
Story on Bailm § 208. . * » 

8 Dig. Lib. 3, tit. 8,1. 81, § 2; Pothicr, Pand. Lib. 3, tit. 3, n. 27 ; 1 Domat, 
B« 1» tit. 15, § 4, art. 2. 

3 Potbicr, de Mandat, n. 114,115 

* Dig. Lib 50, tit. 17,1. 80; Pothicr, de Mandat, n. 115-117. 

, 6 Podfler, de Mandat, n.,15. 

Ibid. 118, 
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mere pleasure. 1 But this is open* to some exceptions, which, 
however, are entirely consistent with the reason, upon which 
the general rule is founded. One exception is, when the prin¬ 
cipal ha^expressly stipulated, that the authority shall be irrev¬ 
ocable, and the agent has an interest in its execution. Both 
of Close circumstances must concur; for, although in its terms 
an authority may be expressly declared to be irrevocable; yet, 
if the agent has no interest in its execution, and there is no 
valid consideration for it, it is treated as a mere nude pact, and 
is deemed in law to be revocable upon the general principle, that 
He, who alone has an interest in the execution of an act, is also 
entitled to control it. 

§ 477. But, where an authority or power is coupled with an 
interest, or where it is given for a valuable consideration, or 
where it is a part of a security, there, unless there is an express 
stipulation, that it shall be revocable, i^ is, from its own nature 
and character, in contemplation of law, irrevocable, whether it 
is expressed to be so upon the face of the instrument, conferring 
the authority or not. 2 Thus, for example, if a pow er of attorney. 


* Ante, § 462. 

8 Smith on Merc. Law, 71, 72, (2d edit ) ; Id. 11. 1, ch. 5, § 4, pp. 131,132, (3d 
edit. 1843); 2 Li verm, on Agency, 308, 309, (edit. 1818); Paley on Agenc) , by 
Lloyd, 184, lb3; 3 Chitty on Comm, and Manuf. 223, 224; Hunt v. RouMiia- 
niure’s Adm’r, 2 Mason, K. 211; Id. 342; S. C. 8 Wheat. R. 177; 1 Peters, R. 
1; Bromley v. Holland, 7 Yes. 28; Lepard v. Vernon, 2 V. & Beam. 31; Wat¬ 
son v. King, 4 Campb. R. 227, 273 ; 2 Kent, Comm. Lent. 41, pp. 643, 644, (4th 
edit.); Gaussen v. Morton, 10 Barn. 8. Cressw. 731; Story on Bailm. § 209*. See 
also Metcalf v. Clough, 2 Mann. & 11)1. 178; Smyth v. Craig, 3 Watts & Serg. 
14 ; Smart v. Sanders, 5 Manning, Granger & Scott, 893, Knapp ). Alvord, 10 
Paige, R. 205; Marfield v. Douglas, 1 Sandtord, Superior C't R. (N. Y.) 860. 
This doctrine was much considered in the case of Hunt v Rousiuauiere’s Adm’r, 
8 Wheat. R. 174; S. C. 1 Peters, R. 1: and the distinction between a mere 
power, and a power coupled with an interest, was there clearly pointed out. On 
that occasion, Mr. Chief Justice Marshall explained, what was meant by a power 
•coupled with an interest, and said: “ It becomes necessary to inquire, what is 
meant by the expression 1 a power coupled with an interest ? Is it an interest 
in the subject, on which the power U to be exercised, or is it an interest in that 
which is produced by the exercise o' the power t We hold it to be clear, that 
the interest, which can protect a power after the death of a person, who creates 
it, must be an interest in the thing itself. *in other words, the power must be 
engrafted on an estate in the thing. The words themselves would seem to im» 
port this meaning. ‘ A power couple 1 with an interest,’ is a power, which accont- 
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to levy a fine is executed, as a part of a security to a creditor, 
the p6wer is irrevocable. 1 So, if a letter of attorney to sell a 
ship is taken as a security upon a loan of money, it is irrevoca¬ 
ble. 2 So, if the principal assigns all his effects for the ^enetit'of 
his creditors, and gives the assignee a power of attorney to col¬ 
lect and receive all debts and outstanding claims, the powfp is 
irrevocable. 8 So, if a power of attorney to sell lands is given to 
a creditor to pay his debts out of the proceeds of the sale, the 
power is irrevocable. 4 So, a remittance to an agent of money or 
goods, to be delivered to a creditor in discharge of his debt, is 
irrevocable, after the creditor has assented thereto, and signified 
his assent to the agent. 6 The ground of this doctrine is, that a 
party shall not be at liberty to violate his o\\ n solemn engage¬ 
ment, or to vacate his own security by bit> own wrongful'act; for 
that would be to enable him to perpelrate a fraud upon innocent 
persons, who have placed implicit confidence in him, which is 
against the clearest principles of justice and equity. Hut a 
power of attorney, although irrevocable by the party, and al¬ 
though founded upon a valuable consideration, or given as a 
security, is nevertheless, as we shall presently see, revoked by 
the death of the party, unless it be also coupled with an inter¬ 
est. 6 

§ 478. Secondly. # In the next place, the agency may be deter¬ 
mined by the renunciation of the' agent." This renunciation 
may be before any part of the authority is executed, or when 


panies/ or is connected with, an interest. The power and the interest are united 
in the same person. But, if we arc to understand by the word 1 interest,’ an 
interest in that which is to be produced bj the exercise of the power, then they 
are never united. The power, to produce the interest, must be exercised, and 
by its exercise is extinguished. The power ceases, when the interest commences, 
and, therefore, cannot, in accurate law language, be said to be ‘ coupled’ with it’ 
See also Com. Dig. Attorney, C. 9, 10. 

1 Walsh v. Whitcomb, 2 Esp. R. 565; Paley on Agency, by Lloyd, 184. 

8 Hunt v. Rousmaniere’s Adm’r, 2 Mason, R. 244; Id. 342; S. C. 8 Wheat. R. 
274; 1 Peters, R. 1. 

S Walsh o. Whitcomb, 2 Esp. R. 565. 

4 Gaussen v. Morton, 10 Barn. & Cressw. 731. 

3 Hodgson v. Anderson, 3 Barn. & Cressw. 842; Creager v. Link, 7 Md. R. 
267*2 Story on Equity Jurisp. § 1041-1043 ; Ante, § 465. 

/®Tost, §§ 488, 489. 

Casa «. .Tannings. 17 Texas. 661. 
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it is in part executed. 1 But, in either case, if the agency is 
founded upon a valuable consideration, the agent, by renouncing 
it, makes himself liable for the damages which his principal may 
sustain thereby. 2 If the agency is purely voluntary and gratu¬ 
itous, there, according to our law, the principal will not be enti¬ 
tled to any damages for its non-execution. But if it was in part 
executed, and then renounced, and the principal sustains dam¬ 
age^ thereby, the agent will be held responsible therefor, upon 
the known distinction between nonfea&anco and misfeasance, in 
eases of gratuitous agency. 3 Bfifc in all cases, where the agent 
renounces his agency, he would seem to be bound to give notice 
thereof to the principal; and if he does not, and damage is 
thereby sustained, it may, perhaps, if the omission be fraudulent, 
give rise, even in our law, to a claim for damages, even though 
it be a case of gratuitous agency. 4 

§ 479. The Roman law, upon this point, differed hi some 
respects from our law. In that law, if an agent even gratui¬ 
tously undertook to perform a particular business or act, he was 
bound to perform it, if he was*able to perform it, and no just 
excuse intervened. And if he did not, and the principal sus¬ 
tained ajiy damage thereby, the agent was responsible therefor. 5 
Si cut ant cm libtnun est. (says the Digest,) mandatum non sits- 
cipere, ita susceptum consummare oportet , nisi renunciatum sit. 
Renunciari anient ita potest , ut integrum jus mandalori reservefur , 
vet per sc, vel per atium , eandem rem commode explicandi , ant si 
rednndct in eum captio, qui suscepit mandatum. Et quidem, si is , 
evi mandatum est , ut aliquid mercaretur , mercatus non sit , neque 
renunciaceritj se non empturum , idque suii^pn atterius cutpd fece- 
rit , mandati actioqp teneri eum convenit. Hoc ampftus tenebitur t 
(sicuti M^pt quoque scripsit ,) si eo tempore per frandom renuneia- 
verity cum jam rede emerc non possit. b Again: Ely si susceptum 

t Story on Bailm. § 202. • 

* Story on Bailm. § 136 ; .Tones on Bailm. 101; 3 Black. Coram. 157 ; Else© v. 
Gat ward, 5 Term It. 113; Thorne c. Deis, 4 Johns. R. 81. 

3 Story on Bailm. § 0, 164-172. 

4 See Dig. Lib. 17, tif, 1,1. 22, § 11, c ited post, § 479. 0 

5 Story on Bailm. § 164-172; Inst. Lib. 3, tit. 27, g 11; 1 Douiat, B. 1, tit 15, 
§ 4, art. 3-6. 

« Dig. Lib. 17, tit. 1,1. 22,*§ 11; Pothier, rand. Lib. 17, tit. 1, n. 25; Id. n. 80. 
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non impleverit, tenetur. 1 * 3 And again: Ad comparandas merces 
datd pecunid, qui mandatum suscepit, fide rupta, quanti interest 
mandatories tenetur? And again: Qui mandatum suscepit, si 
potest id explere , deserere promissum ojficiwn non debet} alioquin, 
quanti mandatoris 'intersit, damnabitur? If he could not perform 
the act, he was bound to give notice to the principal, if practica¬ 
ble ; otherwise, he was responsible in damages. Si rero intelfigit, 
explere se id ojficium non posse, id ipsnm , cum primnm poteriti 
debet mandatori nunciare; ut is, si vdit, alterivs opera utatur . 
Quod si, quumpossit nunciare, cessaverif, quanti mandatoris inter¬ 
sit, tenebitur . Si aliqud ex causd non potent nunciare. securus 
erit . 4 5 But if the principal sustained no damage by the renunci¬ 
ation, then the agent was not liable in any action on account of 
his renunciation. Mandavi, ut negotia gercrcs; si nihil (leper ie- 
rit, quamvis nemo gesserit, nulla actio est f aut si alius idonec 
gesserit, cessat actio mandati. Et in similibus hoc idem erit pro - 
bandum. 6 The same rule seems to prevail in those modern 
nations which have derived the basis of their jurisprudence from 
the Boman law. 6 ' 

§ 480. Thirdly. In the next place, as to the re\oeation of 
the agency by operation of law. This, as we have syen, may 
arise in various ways. And first, where the agency terminates 
by the expiration of the period, during which it is to ovist and 
to haTve effect 7 Thus, for example, if an agency is created by 
the principal to endure for a year, it becomes extinct when that 
year has expired. So, if a person, about to depart on a voyage, 
should, by power of attorney, appoint an agent to manage his 


1 Dig. Lib. 17, tit. 1,1. 5, § 1 ; Pothier, Pand. Lib. 17, t?t 1, n. 25. 

8 Cod Lib. 4, tit 35,1. 16; Pothier, Pand. Lib 17, tit. 1, n 25; W n. 80. 

3 Dig. Lib. 17, tit. 1,1. 27, § 2; Pothier, Pand. Lib. 17, tit. 1, u. 26, Id. o. 80. 

* Ibid. 

5 Dig. Lib. 17, tit. 1,1. 8, § 6; Pothier, Pand. Lib. 17, tit. 1, n. 27; Inst Lib. 

3, tit 27, § 11. • 

6 Ersk. Inst B. 3, tit 8, § 40; i Domat, B. 1, tit. 15, § 8, arts. 1,12; Id. § 4, 
art. 3-5 ; Pothier, de Mandat n. 38-45; Story on Bailm § 161. 

7 8 Chitty on Comm, and Manuf. 233; Blackburn v. btboles, 2 Campb. It. 
*41-04; Comm. IDig. Attorney, B. 9, 10; 1 Bell, Count § 413, (1), (4th edit.), 
Id. p. 488-490, (5th edit); 2 Li verm, on Agency, 307, (edit. 1818); Paley on 
Agency, by Lldyd, 188, 189 ; Smith on Mere. Law. 72, (2d edit) ; Id. pp. 131, 
282 } (3d edit 1848);'Dickinson v. Lilwail, 4 Campb. It. 279. 
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affairs until his return hotae, there, upon his return home, the 
authority would expire by its own limitation. 1 Indeed, Pothier 
contends, that if a power is gi\cn by a person, going abroad, to 
&n agent to manage his affairs, without containing any wojds of 
limitation as to its duration, it ought to be presumed to be re¬ 
voked upon his return home, unless there are some circumstances 
in the case to repel that presumption; such as allowing the agent 
to iiet in the agency, without objection, after his return home. 2 
/ § 4S1. Fourthly. A revocation by operation of law may be, 
by a change of condition, or of state, producing an incapacity of 
either party. 3 This proceeds upon a general rule of law, that 
the derivative authority expires with the original authority, 
from which it proceeds. The power of constituting an agent 
is founded upon the right of the principal to do the business 
himself; and, when that right ceases, the right of creating an 
appointment, or of continuing the appointment of an agent, 
already made, for the same purpose, must ecase also. 1 * In 
short, tie* derivative authority cannot generally mount higher, or 
exM longer than the original authority. Thus, If an unmarried 
woman should, as principal, execute a power of attorney, or 
give any other authority to an agent, and afterwards she should 
marry, the marriage would, ipso Judo , amount to a revocation of 
the power; for a married woman has, in general, by our law, no 
right to authorize an agent to do any act in her name, or to 
engage in any contract for her, or to dispose of any of her prop¬ 
erty. 6 So, if a principal slioulcf become irfsane, that would, or 
might,.operate as a suspension, or revocation of the authority of 
his agent, during the continuance of the insanity; 0 for the party 


1 l Bell, Comm. § 413, (1th edit.); Id. p. 488-490, (5th edit.); Pothier on 
Ob’ig. n. 474, (n. 509 of French edit.) ; Pothier, dc Mandat, n. 119. 

* * Pothier, de Mandat, n. 119. See also Id. n. 112; 2 Li\erm. on Agency, 307, 

(edit 18I8.) 

3 Story on Bailin. § 20G ; Pothier. de Mandat, n 111, 112. 

4 2 Liverm. on Agency, 300, (edit. 1S18); Hunt v. Rousmaniere’a Adm’r, 8 
Wheat R 174, 202-204; Pothier, de Mandat, n. 103. 

* 2 Liverm. on Agent y, 307, (edit 1818); Anon. 1 Salk. 117, 899; 2 Kent, 
Comm.* Loot 41, p. 645, (4th edit.); White v. Gifford, 1 Roll. Abrulg 331, title 
Authority E. pi. 4; Anon. W. June;. it. 388; Charnley v. Winstanly, 5 East,’ 
R 266 ; Story on Bailin. § 206. 

§ t ® Davis v. Lane, 10 N. IL Itep. 156. 
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liirnwftlf, during his insanity, could not personally do a valid act; 
and his agent cannot, in virtue of a derivative authority, dfe any 
act for and in the name of his principal, which he could ncd law¬ 
fully 4o for himself. 1 • 


* Hunt v. Rousmaniere's Adm’r, 8 Wheat R. 174, 201-204. Jh* 8 * 9 d®**i 
where the party's lunacy is established under an inquisition, or whore he is put 
under guardianship. But some doubt seems to be entertained, whether, before 
such inquisition or guardianship, there is any implied suspension or relocation of 
the agent's authority. Mr. Bell (1 Bell, Comm. §418, pp. 395, 896,4th edit.; 
Id. p. 488-490, 5th edit) considers insanity, not so established, to be no suqien- 
sion or revocation of the authority. He says, in the fifth edition, (the language 
it) the fourth edition slightly differs,) “ Insanity is not an implied natural termi¬ 
nation to a mandate; nor is there an existing will to recall the former appoint¬ 
ment ; nor is the act notorious, by which the public may be aware of such failure 
of capacity. It was |o this interesting question chiefly, that the metaphysical dis-, 
cussion, to which I have already alluded, was applied. But the strong practical 
ground of good sense, on which the question wai diqKwed of, as relative to the 
public, was, that insanity is contradistinguished from death by the want of noto¬ 
riety ; that all general delegations of power, on whi< h a credit i*» once raided with 
the trading world, subsist in force to bind the grantor, until recalled by some pul*- 
lie act or individual notice; and that, while they continue in uninterrupted oper¬ 
ation, relied on by the public, they are, in law, to be held as available generally; 
leaving particular cases to be distinguished by qiecial circumstance* o! mala fries. 
The quqption does not appear to have occurred in England ; but the opinion of 
very eminent English counsel was taken in a ease, which was tried in Scotland, 
and they held the acts of the procurator to be effectual to the public against the 
estate of the person, by whom the procuratory was granted.” He states, m bis 
note, the Scottish case, in the followingjprords . “ Pollock against Paterson. The 
case, in which this question occurred to be tried, was compromised (10th December, 
1811, 16 Faculty Decis. 869) after the first decision given on the question. The 
opinions of the judges are peculiarly worthy of perusal; not beiug confined to 
the narrow state of the question, as it occurred technically, but extending to a 
large and comprehensive discussion of the general question, ata to the effect of 
insanity on such powers.” In another note, he refers to the opinions of counsel 
taken in England, in thdse words: “ After stating the terms of the procuration, 
and that, after the insanity of the grantor, the procurator had continued to cany 
on the business of a banker for the principal, the question put was, * Whether, in 
these circumstances, the transactions of Mr. John Paterson, under his father's pro¬ 
curation, are good to those, who transacted with him, from the date of it to the 
period of stopping.' The answer by Sir Vicary Gibbs, (afterwards I^ord Chief 
Justice of the Common Pleas,) Sir Samuel Roimlly, and Mr. Adam, (now‘Lord 
Ch^f Commissioner of the Scottish Jury Court,) was, 1 We think they arc good.'” 

■ ^Chancellor Kent, in his Commentaries, inclines to the same opinion. 2 Kent, 
Coffin. Lect. 41, p. 645, (4th edit.); Smith on Merc. Law, p. 132, (Sd edit. 1848.) 
In Wallis v. Manhattan Bank, 2 Hall, R. 495, it was held fay the Court, that the { 
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§ 482. Upon similar grounds, the bankruptcy of the principal 
operates as a revocation of the authority of his agent, touching 
any rights of property, of which lie is devested by the bank¬ 
ruptcy ; 1 for the bankrupt thereby ceases to be the owner, and 
consequently is incapable of personally passing any title to it; 
and the act of his agent cannot have any higher validity. 2 But, 
as to other rights and property, which do not pass by the bank¬ 
ruptcy, but remain personally in the bankrupt, (as, for example, 
the rights and property which he holds as trustee, or as guardian, 
or as executor,) the authority of his agent will not he suspended 
or revoked by his bankruptcy. 3 So, if he has, before his bank¬ 
ruptcy, executed a bill of sale of a ship, and given a letter 
attorney to sign an indorsement on the certificate of registry, in 
compliance with law, to make the sale complete, the powef is 
Hot revoked by his bankruptcy; for it is but a formal act, which 
a court of equity would compel him to execute. 4 

§ 4S3. And hen*, again, the same exception exists in relation 


lunacy of a person, who ha- executed a power of attorney, clot. - not operate to re¬ 
voke it, at least, until the fact of hi- luiuui ha- been propeily i 'iblished by an 
inquisition. Would a deed, or a -.lie, cxciuted per-on.ill) bj .i paitj manifestly 
insane at the time, be valid '* If not, can hi.- agent be in a better condition, if 
the agent is to execute the deed, or do the act, m the name of his principal, and 
not in his own name V But see Thomson on Bills, pp. 22C, 227, (2d edit. 1886,) 
cited at large; Tost, § 494, note. 0 

1 See Ogden e. Gillingham, Baldwin, 88. 

3 2 Kent, Comm Lett. 41, p. 644, (1th edit.); Minett v. Forrester, 4 Taunt. 
R. *641 ; \ Bell, Cumin. § 118, (4tli edit.); Id. p. 488-490, (5th edit.); Ante, §§ 
849, 408 ; 2 Livcnn. on Agenci, 807, (edit. 1818): Faley on Agency, by Lloyd, 
187; 3 Chittyon Comm, and Manuf. 228, 224; Story on Bailm §211; Parked 
v. Smith, 16 East, R. 882. In this last case, Lord Elleiiboimigli held: ‘‘And, 
inasmuch as the bankrupt was not competent, after his bankruptcy, to pay or 
apply this fund himself, in satisfaction of these claims of the assured, it follows, 
as a consequence, that ho could not authorise his broker so to do; otherwise the 
derivative and implied authority would be stronger and more extensive than the 
original and principal authority of the partj himself; which cannot be. The 
consequence is, that the authority of the agent, the brokei s, was virtually coun¬ 
termanded and extinct by that act of bankruptcy, by which the bankrupt’s own 
original power over the subject-matter ceased, and became transferred to others. 

3 8 Chitty on Comm, and Mauuf. 228; Dixon t>. Ewart, 3 Mcriv. 822 ; Smith * 
on Merc. Law, 72, (2d edit.); Id. B. 1, ch. 5, §§ 181,182, (Sd edit. 1 * 13 ); Post, 

§ 486. 

* Dixon v. Ewart, 8 Meriv. R. 822; Paley on Agency, by Lloyd, 187, 188. 
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to mere cases of incapacity, which has been already suggested 
In relation to the right of revocation by the principal/ •The 
doctrine does not apply to the case of an authority coppled 
with an interest; for that may still be executed, not with Bland* • 
ing the marriage, or insanity, or bankaiptcy of the principal, for 
the plain reason, that it need not be executed in the name of the 
prjpcipal; but it will be valid, if executed in the name of the 
agent. 9 Therefore, where a factor has possession of the goods 
of his principal, with a power to sell, and has made advances on 
the consignment, he is Still entitled to sell, for his indemnifica¬ 
tion, to the extent of such advances, notwithstanding tin hank- 
rijptcy of his principal. 8 

§ 484. Principles very similar are adopted in the jurisprudence 
of foreign countries. Thus, Pothier lays it down tli.it an author¬ 
ity ceases by the change of condition of the principal. As, if a 
creditor is a woman, who afterwards marries, her authority, pre¬ 
viously given to an agent to receive money for her, is revoked by 
her change of condition ; and payment to him, if the debtor 
knows of the marriage, will be invalid. 1 fc»o, a power given by a 
person having a quality or character to receive for the u edit or, 
expires when that quality or character ceases. Thus, it the tu¬ 
tor of a minor gives a power to receive a debt due to the minor, 
the debtor cannot safely pay, upon the authority of the power, 
after the minority has expired ; because the quality or character 
of tbetuto%who gave the authority, having ceased, a payment 


i Ante, § 4^7. , • 

* 2 Liverm. on Agency, 307, (edit. 1 Hi 8); Alley a. Ilotmn, 4 Campb. R 325; 
*L Bell, Comm. § 413, (4th edit.); Id. p. 488-430, (5th edit), Palcy on Agency, 
by Lloyd, 187, 188, Ante, § 477. 

3 1 Bell, Comm. § 413 (4th edit); Id. p. 488-490, (Oth edit) Mr. Bell insists 
upon other exceptions, which, perhaps, may fall within the saute reason. He 
says: “Express or tacit revocation, by act of the principal, or by death, bank¬ 
ruptcy, or insanity, will have'no effect, either to deprive the factor of the benefit 
of bis authority, in extricating himself from transactions already begun, or from 
the consequences of his having acted; or to deprive others, feho have relied on 
Uu powers, of the benefit of the transactions, on which they have previously 
entered with him; or even to disturb transactions entered into, while he still 
l^gtipred to hold his authority undiminished.” Id. p. 489, (5th edit.) See also 
3, tit 8, § 40; Ante, § 466. 

f Cm OMig by Evans, n. 475, (n. 611 of the French edition) | Pothier, 

feiittdat* to. lit. 
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to himself would be void and ineffectual. 1 This results from the 
maxim of the Roman law: Quod jussu alterius solvitur , pro eo est , 
quasi ipsi solutum esset ;* since the maxim tacitly involves the 
converse proposition, that, where payment is made to a person, 
having no authority to receive it, it is no payment to the creditor. 
So, if a person who has given an authority becomes incapable, 
by a change of hiH condition, as if he is interdicted from acting 
for himself, and is placed under the guardianship of a curator, 
the # authority i* revoked. 3 

§ 485. In the next place, as to the incapacity of the agent. 
Here the same rule does not reciprocally apply in its full extent; 
for, although an agent may be incapacitated to act for himself, 
he is not, in all ca^en, necessarily incapacitated to act for an¬ 
other. Thus, for example, although an infant cannot act for 
himself, he may, nevertheless, be the agent of another person. 4 
So, a married woman, at least, unless she is prohibited by her 
husband, inay also be the agent of another person. 6 And if she 
is appointed an agent befoie marriage, the marriage docs not, 
per sc, necessarily operate as a revocation of her agency', since 
there is, or may be, nothing in the marriage incompatible with 
her executing an authority or an agency. A fortiori , where her 
agency is coupled with an interest, it is not only not revoked by 
her marriage, hut it # is irrevocable; for the husband and wife 
have an interest in its execution. 6 

§ 486. The ease of the bankruptcy of the agent- is, in some 
respects, governed by the same rule. It does not necessarily 
suspend or revoke the power of the bankrupt to act as an agent 
for another, by doing a formal act, which passes no interest; 
such, for example, as executing a deed in the name of another. 7 

* Pqftt, § 500. 

* Pothier on Oblig. by Evans, n. 470, (n. 512 of the French edition); Dig. 
Lib. 50v*tit 17,1. 180 ; Pothier, de Mandat, n. 112. 

8 Pothier, dc Mandat, n. 111. 

4 Ante, § 7 ; Thomson on Bills of Exchange, p. 220, (2d edit. 1836.) 

5 Ante, § 7. Query, ■whether the prohibition ot the husband would, in all 
cases, incapacitate the wife to do a mere ministerial act for another, as his agent, 
involving no labor gr duty inconsistent with her duty to her family, as, for ex¬ 
ample, to deliver a deed*? 

« Anon. 1 Salk. 117; Rlignolds v. Davis, 12 Mod. R. S83; Harder v. Lee, 

8 Barr. R. 1469, 1471. _ A * . 

7 2 Kent, Comm. Lect. 41, pp. 644, 615, (4th edit.); Dixon v. Ewart, 3 Menv. 

R. 822; Ante, §§ 477, 482. 
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Neither does it prevent him from doing an act‘as principal, where 
it is the mere execution of *an existing trust, which he might be 
compelled to execute. 1 ^Neither will it affect his right as a factor, 
with the consent of his assignees, to enforce his lien for commis¬ 
sions and advances, or for a general* balance, due to him from 
his principal, upon the goods of the latter, or the proceeds theieof, 
against the purchaser of the goods. 2 But it is said, that it will 
amount to a revocation of his authority to receive any money 
from the purchaser, or from other persons, upon the account of 
his principal.® By the foreign law, aKo, the bankruptcy of the 
agent operates as a relocation of his authority tor the -.at^fac¬ 
tory reason, that it is presumed that Uie confide nte ol the prin¬ 
cipal in him is thereby destroyed. 4 

§487. The ca&e the insanity of the agpnt would seem to 
constitute a natural, nay, a necessary revocation ol his authority ; 
for the principal cannot be presumed to intend, that act-., done 
for him, and to bind him, shall be done by one who i- incom¬ 
petent to understand, or to transact, the business w lm h he is 
employed to execute. The exeici^o of sound judgment and 
discretion would seem to be rcquiicd, in all such cases, as pre¬ 
liminaries to the due execution of the authority. 

§ 488. Fifthly. A revocation may he, by operation of law, 
by the death either of the principal, or q| the agent. This is 
an*^ncient and well-settled doctrine of the common law. 6 It 


* Ducbn v Ewart, 8 Menv 822 , 4ute, ^ 4H2 
8 Hud-on v Granger, 5 Barn It Aid 27, 81, 12 
3 Hudson t Grange), 5 Bain &*Ald 27, 81, 3‘2 , 


2 Kent, Coium Loot. 41, 


p 645, (4th edit) ; Story on Badm § 211 

4 Potbier, de Mandat,*n 120, btorj on Bailm § 211 

6 Littleton, § 66, Co. Litt. 52, Shipman % Tliump&on, Willey R. 104,105; 
"Wynne v Thomas, Wdles, R 568, 565, Wallace v Cooke, 5 Rap R 117,118; 
Paley on Agency, by Lloyd, 185, 186, 2 Literal. oil Agency, 201-804, (edit. 
1818); Smith on Meic. Law, 72, (2d edit.), Id. pp 181, 182, (id edit 1848); 
Sac. Ahndg. Authority , £; 8 Clotty on Comm and Manuf 223,2 Kent, Comm 
Loot 41,’pp 645, 646, (4th edit) , Story on Badm. 201-205, Smout v. Xlbery, 
Meee. & Welsh 1, Campanan v. Woodbum, 28 Eng Law & Ik; ft 821 , 
W Edmonds, 4 Foster, 617; Blades t Fiee, 8 Barn.^k Cresaw 167; Galt 
f. y i r fffrrrr l A Peters, ft. 882, 844; Rigs v Cagg, 2 Humph Tenn. ft. 850; 

Driver, 81 Ala 274 ; Saltmarsh v Smithf82 Ala 404; Harper v. Llt- 
tlfeAnte, §§ 264, 477; Gale v. Tappan, 12 New Hamp. 145, 
“ :Hirvm, 7 Barbour, 412 ; Gleason V. Dodd, 4 Met. 838 ; Heston 
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Will make no difference, that the power is declared in express 
terms to be irrevocable; for, if it be not coupled with an interest, 


v. Ofcntril, 11 Leigh, 137. In Outlay v. McKenzie, 4 Watts &' Serg. R. 282, 
[approved in Carrier o. Whittington, k* Missouri, 313,] the Supreme Court of 
Pennsylvania held, that a payment of money to an agent, after the death of his 
principal, the death being unknown to both parlies was good, and bound the 
estate ol the principal Air. .Justice Uogeis, in deliveimg the opinion of the 
Court, said : “ But finally, it is contended, that a payment, alter the death of the 
principal, is not gnc^l. It is conceded, that the death of the principal is, ipso 
fuctOi a relocation of a letter of attorney. But does it avoid all acts of the 
attorney, intermediate lietween the death of the principal and notice of it? In 
Salte i'. Field, 5 Term Hep 214, Mr .Justice Boiler observes ‘ It ha- been ques- 
ttoned, with respect to an agent acting under a power of attorney*, whether acts, 
done by him, before he knows of the revocation ot Ins warrant, aie good against 
the prim ipal, and it seems, that the prim ipal. in sii li a ease, could not avoid the 
aits of his agents, done bmw /ft/e, if they weie to his disidiantage, though he 
might consent to avoid sue h as were tor his benefit.’ And m ya/ard >. Tread¬ 
well, (Mr. 5<»l*; 12 Mod 34t>.) it »- ruled, that the credit, arising from an osten¬ 
sible employment, continues, at least with regard to those, who h tie been accus¬ 
tomed to deal on the faith of that employ ment, until they have n >tn t of its being 
at an end, or till its tei initiation i- nntniioii* And these are pnm iples, founded 
on the most obvious justice Thus, it a mm is tin notoiious agent lor another, 
to collect ilcbfs.it is bqt reasonable, tint debtois should be protected in pay¬ 
ments to thoagent, until they are informed that ( the agency has terminated. But 
this, it is bail], is only tine of an agency terminated by express revocation, and 
docs not bold of an implied revocation by the death ot the principal. It would 
puzzle the most acute man to give any leason, why it shhuld be a mispaynient, 
when revoked bv death, and a good payment, when expressly revoked by the 
party in his lifetime. In Wat-on r. King, l Campb. 272. however, it is ruled, 

* that a power of attoi ney. though < nuph d mth an interest, is instantly revoked by 
the death of the grantor; and an act, afterwards, bond Jolt done under it by the 
grantee, before notice of the death ot the grantor, is a nullity Loicl h.lleu- 
borough says, a power, coupled with an interest, cannot be revoked by the per¬ 
son granting it; but it is necessarily* revoked by his death How can a valid act 
be done in the name of a dead man V It will be observed, that the reason i? 
purely technical. How can a valid act bo done in the name of a dead man? 
And it might with as much propriety be asked, llow i an a valid act be done by 
an agent, wboeu authority is revoked by his principal ? But, notwithstanding the 
opinion thus confidently expressed, it is now an admitted exception, that, where 
the power or authority is coupled with an interest in the thing ytually vested m 
the agent, then an act, done by him after the death of his principal, is good. And 
the reason given by Chief .Justice Marshall, in Hunt e. Rousmameres Admr, 
(8 Wheat. W4,) is, that the agent, bavin* the legal title in the property, is capa¬ 
ble of transferring it in his own name, not withstanding the death of the pnnerpa ; 
and the death of the principal has no operation upon his act. The power, given 
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although irrevocable by the party, it is revoked by his death. 1 
The doc tone seems to be a natural deduction* or presumption 


by the principal, is, tinder such circumstances, rather an assent or agreement, that 
the agent may transfer the property vested in him, free from all equities of* the 
principal, than strictly a power to transfer. The*whole reasoning of the Court, 
in Hunt v. Bousmaniere’s Adm’r, shows their anxiety to rid toemsejves of the 
absurdity, into which a strict adherence to the prim lple, that death is a reloca¬ 
tion of a power, would lead them. Why not place it on the rational ground, that, 
although the conveyance wonld be badPat law, yet it would be good in equity, 
when made bona fide without any notice whatever of the defth of the principal ? 
But, be this as it may, .the principle does not apply here. There is i o act to bJP 
done. This money has been paid by the debtor, and received by the agent, m 
good faith; and why should it not be good, when the authority is revoke d by 
death, as it confessedly is, when expressly revoked by the principal m his life¬ 
time ? Here the precise point is, whether a payment to an agent, when the par¬ 
ties are ignorant of the death, is a good pavment In addition to the in 
Campbell, before cited, the same judge, Lord Ellenborough, has diudtd, in 5 
Esp. 117, the general question, that a payment, after the death of the pmuipal, 
is not good. Thus, a payment of sariol’s wages, to a person having a power of 
gtdkrney to receive them, has been held void, when the pi incipal was dead at 
% time of the payment. If, by this case, it is meant mnely to decide the gen¬ 
eral proposition, that by operation of law, the death of the principal is a revoca¬ 
tion of the powers of the attornev, no objection tan lie taken to it. But if it is 
intended to say, that this principle applies, where there*was no notice of death, 
or oppoitunity of notice, I must be pi rmitted to dissent from it. In addition, it 
is contrary to the opinion of Lord Loughborough in Tate v Hilberts, (2 Ves. 
Jun.$ where, on p question, whether a check, given by a dying person to a rela¬ 
tion, but not presented in his lifetime*, could be enforced, as donatio cawa mortis , 
ag&ins^the executor, he said, if the donee had received the monu$ upon the 
check immediately after the death of the testator, and befme the cashier was 
apprised of it, be was inclined to think no Court would have taken it from him. 
And what would he have said, if the attempt had been made to subject tHe 
banker, when he was ignorant of the death ? But, if this doctrine applies, why 
does it not apply to the case of factors, foreign or domestic, to commission mer¬ 
chants, to supercargoes, and masters of ships, and to various other agencies, 
which the necessities of commerce may require ? In the case of a foreign fac¬ 
tor, for example, has it been supposed, that his ai tt>, after this implied revoca¬ 
tion of authority, are void ? Cases of this kind must often have occurred; and 
it would astonish the mercantile world to be informed, that the factor was liable 
Ott A contract, made in the name of his principal, because he was dead# a fact of 


i t Mitchell v. Eades, Prec. A. 125; Lepard v. Vernon, 2 Ves. & Beam. R. 51; 
Wntse« v* King. 4 Campb. R. 272; S. C. 1 Starkie, R. 121; Wilson v. Edmonds, 
4 Prifcun v. Stewart, 7 Texas, 178; Houston v. Robertson, 4 Taunt. 

*&. fiouaaaniere’s Adm’r, 8 Wheat R. 174, 201-208,226, 207 ; 
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df tHfe actual intention of the parties. But it has this additional 
reason to support it, that, as the act must, if ddkie at allysbe done 
in the name of the principal, it is impossible, that it can properly 
be dofte,* since a dead man can do no act; and we have already 
seen that every authority, executed for another person,'presup¬ 
poses that the party could, at the time, by his personal execution 
of it, have made the act valid.' 1 

* # _ _ 


which he was ignorant, and of which lid 1 could not by any possibility be informed ;* 
or that the merchant, who was trusting his goods on the credit of the principal, 
waa to be cast on him, who may have been of doubtful soU encj, for payment. 
Can it be, that a payment, made to an agent from a foreign country, and from 
one of our cities to the Westfn States, employed for the speml purpose of 
collecting debts, is void, because his» principal may have died the very day before 
the actual receipt of the money > That a pav ment may be good to-day, or bad 
to-morrow, I mm the accidental circuin*>tan< e of the death of the principal, 
which he did not know, and which by no po^ibilitv lie could know * It would 
be unjust to the agent and unjust to the debtor. In the civil law, the acts of the 
agent, done bond fide in igneuanee of the death of his principal, arc held valid 
and binding upon the heirs of tin. Liter. The same rule holds in the Scottish 
law, and 1 cannot believe the common law i mv unreasonable, notwithstanding 
the doubts expressed b) Chancellor Kent, in the Jd volume of Ins Commentaries, 


p.646” • TT . 

* Ante, §§ 147,148, 264; Coombcs’s case, 9 Co 76 , t <, Hunt v. Rou«maniere s 
Adm’r, 8 Wheat. It. 174 , 200-203 ; Claike v. Courtney, 5 Peters, & £ 19 , 349 - 
851. This subject is very amply illustrated in the opinion of the Supreme Court 
of the United Sates, delivered by Mr. Chief Justice Marshall, in Hunt t;..Itous- 
maniere’s Adm’r, 8 Wheat. It. 291. Among other things V sajs: “ Ibis instru¬ 
ment contains no words of come)ame, or of assignment, but is a simple power 
to nil an.l convey. As the power of one nun to net for another depends on the 
Witt and license of that other, the power erases when the wdl or tins pemntston 
i, withdraw ». The gcnon.1 rale, therefore, if, that a letter of^attorney.»»£ « 
any time, be revoked by the party wlto make, tt, and ip'okad 
But.this general rule.-whiel. result, from the nature JTthe art, h» snstatned 
some modification. Where a letter of attorney form, a p wt of a ;°°^ ‘°d 
i. a security for money or for ds ,Kd— « 
able it is eenerallv made irrevocable in terms, or, u 

Me n UtT Aldlah a letter of attorney depends, from tt, nature on the wdl 
We in law. aiuiou b u » ral be recalled at his will, yet, if be 

of the person making ‘b and mav , i g ^ nature of his contract, not 

binds himself for a consideration, m ter y o„, arn _ n : PP p theil- 

to change his will, the law will not pmn>t^“hisown”have revoked this letter of 
fore, could not, during h “ ^ ^ hil death ? We think it doe. not 

attorney. Bat does it retain its efhea > h h irrevocable during the 

We think it well settled, that a ^ i„ Lit- 

life of the party, beoom^s extinct by Jus ■ aection, (52 b.) and in 

tleton, § 66, by Lord Coke, in his Commentary on that section, pi aj ana m 
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| 489. The only admitted exception in onr law, if, indeed?that 
j^operly#constitu|B8 an exception, is the case, where the power or 
authority is coupled with an interest in the thing, actually vested 
in the agent** The reason this exception is entirely compatible 
with the general ground upon which the rule is founded. It U, 
that the agent having the legaf title to the property vested in 
himselfyds capable of transferring it in his own name, notwith¬ 
standing the death of the principal; and the death of the princi- 

v 


Willes's Reports, (105, note, and 5G5) The legal reason of the rule ib a plain 
one. It seems founded on the presumption, that the substitute acts by virtue of 
the authority of his principal, existing at the timn the act is performed, and on 
the manner m which he must exe< ute his authority, as stated in Coombes’s take. 
In that case it was rcsohed, that ‘When any one has authority, as attorney, to 
do any act, he ought to do it in hts name who gave the authonty * The season 
of this resolution is obvious The title can regulatly pass out ot the person in 
whom it is vested, only by a conveyance in his own name, and tins cannot be 
executed by another tor him, when it could not, in law, be executed by himself. 
A conveyance m the name ot a pci son, who was dead at the time, would be a 
manifest absuidity This genual dot tune, that a power must be executed in 
the name of the person who gives it, a doctrine found* d on the* nature otythe 
transaction, is most usually engrafted m the power itself Its usilal language 
is, that the substitute shall do that whit h he is t mpowered to do in the name of 
his principal. He is put m the place and stead of his principal, and is to act 
in bis name* Thi^ace ustomed form is observed in the mstrumet^; under consid¬ 
eration. * Hunt is constituted the attoi ncy, and is authorized to make and exe¬ 
cute a regular bill of sale m the name of Rousmaniere. Now, as an authonty 
must be pursued m order to make tlie ae t of the substitute the act of the princi¬ 
pal, it is necessary that this bill of sale should be in the name of Rousmaniere; 
and it would be a gross absurdity, thit a deed should purport to be executed by 
him, even by attorney, after his death, for the attorney is in the place of the 
principal capable of doing that alone whit h the principal nyght dd" Pothier 
puts the doctnne uporifhnalogous reasoning, of a similar, though perhaps of a less 
technical nature# The pnnciple (says he) is drawn from the nature of the con¬ 
tract of mandate. The principal, (te viand an!,) by his contract, charges the 
agent to do something m his place or stead, vice vena the agent, (le mandalatre,) 
jn executing the mandate, lends hn agency (mmtstre) to the principal, who is 
to ado, by the agency qf his agent, what is intended by the mandate, 
the agent cannot any further lend his agency to a principal whb is dead, 
herefore he cannot further execute the mandate after the death of the prin- 
Pothier, de Mandat, n 108. 

t*. Rousmaniere’s Adm’r, 8 Wheat R. 174, 201- 206 ; 2 Kent, Comtfr* 
645,646, (4th edit); Shipman v. Thompson, Willes, R 104, note (a); 
fto; Ante, §§ 164,477,478; Micbifcan Ins. Co. v. Leaven- 
1 j Mansion v, Pioche, 8 California R. 622. 
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pal, therefore, has no operation upon his act. The power, given 
by the principal, is, under such circumstances, rather an assent 
or agreement that the agent may transfer the property vested 
in him, free from any equities of the principal, than strictly a 
power to transfer. 1 


1 Mr. Chief Justice Marshall, in Hunt v Rmmn.tniprp’s Adrn’r, 8 Wheat. R. 
174, stated the grounds of this distinction ven full* “The inti rest or title in 
the thing being vested in the person wtln gnes tin power, n mains in him, unless 
it he com eyed with the power, and c«in pis*, out of him onl\ l>\ a regular*aet in 
his own name. The act of the substitute, tht n foie, winch m sm h a case is the 
act ot the principal, to he lesiallj efle< tu il, must 1 m in his n mic, must be such 
an act as the principil himself would L»e lapibl* ot pci forming, and which would 
be valid if perfonued bv lmn. Smhapmv-' neu-sanU cc.im s with tin life of 
the person making it. But if the int*r*-t ui *-iau pi—t-with the powci,and 
vests in the pci son l>v whom the powei is to 1>< * x* u i-i d, sm h person acts in his 
own name. The estitc, being in him, passe- horn him hi a comeiame in bis 
own natne. lie* is no longer a substitute, at tm_ in the* pine and name ot an* 
other, but is a principal, acting >n his own naim , in pui-uam c ot powers, which 
Hmit hi* estate. The legal reason, win h limits a powei to the life of the per¬ 
son giving it, exists no longer, and the mlc <.. i-e^with the ic .'fii on which it 
is founded. The intention of the in*tiunuiil m in be cftectnl without violating 
any legal principle This uh a mav be in sonu d ( _oi c illustr m d by examples of 
cases, in which the law is clear, and which aic uicmnpitihlc with an} other ex- 
. position of the term ‘power coupled with an intue-t ’ Il the woid ‘interest,' 
thus used, indicated a title to the pio eods of the sale, and not a title to the 
thing to be sold, then a power to A, to sell lor hi- own benefit, would be a power 
coupled with an interest; but a power to to sell for the benefit of B, would 
be a naked power, which could be executed only in the lift* of the person who 
gave it. Tot for tins distinction no legal na-on <an be assigned. Nor is there 
any reason for it in justice ; foi a powei to A, to sell for the benefit of B, may 
be as much a part of the contra* t, on winch B ad*an* es hi- monej, as if the 
power had been made to hmisielt. It this wcie the tiuo expo-ition ol the term, 
then a power to A to sell for the use of B, m-eited in a conu^nce to A of the 
thing" to be sold, would not.be a power coupled with an miciest, and, conse¬ 
quently, could not be exercised aftei the death of the person tuaking it; while a 
power to A, to sell and pay a debt to hnnstlf, though not accompanied with any 
conveyance, which might vest the title in him. would enable him to make the con¬ 
veyance, and to pass a title not m hiut, even alter the vivti}i»g principle of the 
power had become extinct. But evety day a experience teaches us, that the law 
is not, as the first case put would suppose. We know, that a power to sell for the 
benefit of B, engrafted on an estate conveyed to A, may be exercised at any time, 
and is not affected by the death of tlio person who created it. It is, then, a power 
coupled with an interest, although the pet son, to whom it is given, has no interest 
in its etercise. f$s power is coupled with an interest in the thing, which enable# 
him to execute it in his own name, and is, therefore, not dependent on the life 4 
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[439 a. A recent case furnishes an illustration of this prin¬ 
ciple. A person, going abroad on account of ill health, em¬ 
ployed an agent to carry on his business, with complete posses¬ 
sion and control of his property, with a written power to sell 
all or any of the furniture, stock, and property at any time in his 
hands, and to apply the proceeds to the security or payment of a 
specified note, indorsed by such agent and a third person, or of 
any other note given jn renewal of the same, or for which the 
agent might become responsible. It was held, that the posses¬ 
sion * of thl? property being connected with the power for the pro¬ 
tection and indemnity of the agent, as well as for other* purposes, 
the agent had a power coupled with an interest, which survived 
after the death of the principal abroad, and authorized the agent 
to sell the property for his protection and indemnity, after such 
death. 1 ] 

^ § 490. The same principle applies, a fortiori , to the death of • 
the agent; for it then becomes practically impossible for him to 
execute the power, either in his own name, or in*the name of his 
principal. But a further reason exists why it should not be exe¬ 
cuted by his personal representatives ; and that is, that the prin¬ 
cipal must be presumed to have placed a confidence and trust in 
the personal character and skill of Ins agent, which might not' 
equally exten<f to his representatives. 2 The same reasoning will 


the person who created it. The general rule, that a power of attorney, though 
irrevocable by the part} during his life, is extinguished b} his death, is no\ affected 
by the circumstance, that tcstamentaiy powcis arc executed alter the death of 
the testator. The law, m allowing a testamentary! disposition of property, not 
only permits a will to be considered as a conveyance, but gives it an operation, 
which is not allowed to deeds, which have jtheir effect during the life of the person 
who executes them. An estate, given by will, may take effect at a future time, 
or on a future contingency, and in the mean time descends to the heir. The 
power is, necessarily, to be executed aitei the death of the person, who makes it, 
ftnd cannot exist during his life. It is the intention, that it shall be executed 
sffeHiis death. The conveyance, made by the person to whom it is given, takes 
«fifect by virtue of the will, and the purchaser holds his title undci it. Every 
i of a-power, given in a will, is considered in a Court of Chancery as a trust 
benefit of the person for whose use the power is made, and as a devisa or 
taplfel# ftp that person.” * 

** t Alvord, 10 Paige, B. 205. 

Itfandat, n. 101. See Merrick’s estate, 8 WMts & Serg, B. 402; 
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apply to the case of a substitute, who is appointed by the agent 
under a power of substitution. The death of the agent extin¬ 
guishes the power of the substitute ; for the agent is account¬ 
able Iq the principal for the acts of his substitute, since he is 
appointed by, and in place of, the agent ; and the appointment 
is, therefore, naturally withdrawn by the death of the appointed 
But a distinction may well exist in ihi'- matter, where the substi¬ 
tute is to be treated as the sole agent of the principal; as, if the 
power be to the agent, and if he cannot or \a ill not act, then that 
he may appoint another to aet as the agent of the principal, and 
not as a substitute under himself. 2 For, in this, latter case, the 
death of the agent will not revoke the appointment made by him 
of the sub-agent. 3 

§ 491. These doctrines are not peculiar to our law. In the 
Roman law the rule was fully recognized, that a mere power or 
authority expired by the death either of the principal, or of the 
agent. Mandatum , re tnteard, Domini morte finifur! Inter casus 
omiUendi mandati etiam mors mandator is cst; mum mandatum sol - 
vitur morte!* Morte qnoque ejus, cui mandatum t si is integro 
adhuc mandato decesserit , solvitur mandatum! Rut there # was 
thin qualification of the doctrine in the Roman law, that, if the 
business was in part executed by the agent, at t^e time of the 
death of the agent, (but not otherwise,) the remainder might be 
executed by his heir, who succeeded to the authority.' This 


# 

* Pothier, de Mandat, n. 105 ; 2 Livcrm. on Agency, 308, (idit. 1818); Ante, 
§ 469. 

> * Ante, 1469. 

* Pothier, de Mandat, n. 105; Smith v. White, 5 Dana, 370 , Story on Bailm. 

| to, * 

4 Cod. Lib. 4, tit. 85,1. 15; Pothier, . Tand. Lib. 17, tit. 1 n. 76; Pothier, de 

Mandat, n. 108; 1 Domat, B. 1, tit. 15, § 4, art 6. . 

5 Dig. Lib. 17, tit. 1,1. 26, Introd.; Pothier, Pand. Lib. 17, tat 1, n. 76. 

* Pig. Lib. 17, tit 1,1. 27, § 3; Pothier, Pand. Lib 17, t : t. 1, n. 75. 

7 Pothier, Pand. Lib. 17, tit. 1, n. 75 ; 2 Liverm. on Agency, 304, 805 ; (edit 
1818): Pothier, de Mandat, n. 101; 1 Domat, B. 1, tit. 15 § 4, art 7. This dis¬ 
tinction b the Roman law between cases, where the mandate is wholly unexe¬ 
cuted, and*where it is partly executed, as to the validity of the subsequent acts 
Of the agent 0* of his represented^, d >cs not seem founded in any very satisfac¬ 
tory reasoning. Domat has stated it, (1 Domat, B. 1, tit. 15, § 4, arte. 7 and 8.) 
and has added the Mowing very sensible questions. “But, if a P^-^other 
agent, wm charged with an affair, which could not admit of delay, such as the 
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wua expressly laid down in the case of a deceased partner, whale 
tiie heir^was held to be authorized to complete the execution of 
the inchoate act of the deceased partner. Bares socii, qmmvis 
svcius non est , tamen ea , qua per defunctum mchoata sunt, per 
haredem explicari debent .* So, the acts of the agent, done bond 
fide , in ignorance of the death of his principal, were held valid 
and binding upon the heirs of the latter. 2 Si tamen per igno - 
rantiam impletum est , competere actionem utilitatis causd dicitur. 
JuHanus quoque scripsit, morte solvi mandatum, sed obligationem 
aliqu&ndo durare . 8 Si quis debitori suo mandavetit, ut Titio sol- 
veret, et debitor , mortuo eo, cum id ignoraret, solvent, Hbcrari eum 
oportet. 4 Hence Paulas declared: Mandatum morte mandatortSy 
non etiaip mandati actio solvitur . 6 A fortiori, the same rule was 
applied, where the authority was not to be executed until after 
the death of the principal. 6 Idem est } et si mandavi tibi, id post 
mortem mearn h cere dibus meis emeres fundumJ 


care of gathering in a harvest, or any other pressing and important afiaif, and, 
just as he is going to execute the order, or alter he has already begun it, he learns 
the death of the person, from whom he received his order, and he oannofSgive 
notice of it to the heirs or executors, who happen to be absent, maj not be, and 
even ought not he, to execute the order v ” And agviti' “But, ifthe heir, or 
executor, of the proxy, knowing the order, that was ghen him, and seeing, that 
the absent master could not look after bis own allairs, and that there would bo 
danger of some, loss, if he did not take care of it; would not he be obliged tqdo 
what were in his power, such as tfi t outinue to till the la^l, or to gather in the 
harvest ? ” See also Story on Bailm. §§ 202, 204. 

1 Dig. Lib. 17, tit. 2,1. 40; Pothici, Pand Lib 17, tit. 2, n. 69; Potbier, de 
Mandat, n. 101; 1 Domat, B. 1, tit 16, § 4, arts 7, 8. 

8 1 Domat, B. 1, tit 15, § 4, arts. 7, 8. 


3 Dig Lib. 17, tit 1,1. 26, Introd.; Pothier, Paud. Lib. 17, tit 1, n. 77. 

4 Dig. Lib. 17, tit 1,1. 26, § 1; Pothier, Pand. Lib. 17, tit 1, n. 77; Potbier, 
de Mandat, n. 106. 

8 Dig. Lib s X7, tit 1 , 1. 58, Introd.; Potbier, Pand. Lib. 17,tit 1 , ». 77; Dig. 
Lib. 46, tit 8, L 82. 

Wig. Lib. 17, tit 1, L 12, § 17; Id L«S; Pothier, Pand. Ub, 17, tit 1, »• 78. 


p 7 JD%, Lib. 17, tit 1, l. 13; Pothier Pand. Lib 17, tit 1, n. 78; 2 Livemt on 
806, 806, (edit. 1818.) The same doctrine is still more succinctly ex- 
igj^ppL in the Institutes. “ Item, si adhuc mtegro mandato, mors ^alterutriu* 
-ittiwhWbfcMs id est, vel ejus, qui mandaverU, yel illius, qui mandatum susceperit* 
~ tom. Sed utilitatis causft *reeeptum est, st eo mortuo, qfii dbi 
igporans eum decessisse, exeoutus*fueris mandatum, fbase tc 
gone; alioqui josta et probabilta%imrantia tibi damnum 8dfer- 
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* § 492. From the Roman law, similar principles have been im¬ 
ported into the commercial jurisprudence of the modern nations 
T>f continental Europe. Pothier says: “ The mandate is extin¬ 
guished by the natural or civil death of the principal, (or man- 
dant,) when it happens, before the agent, (or mandatary,) has 
executed it. For example, if I lnve authorized you to pur¬ 
chase a certain thing for me, the power, which I have given you, 
ceases with my dcdtji, and my heir are not obliged to take, on 
their own account, the puuhase made by you after my death.” 1 
“ But, (he adds,) although the mandate is thus extinguished by 
the death of the principal, nevertheless, if the agent, being igno¬ 
rant of the death of the principal, has m good iaith transacted 
the business, with which he was charged, the heir& and other 
representatives ot the principal aie bound to indemnify him, and 
to ratify what he has done.” 2 Again, he says: “ Ne\ ertheiess, 
there are cases, in which the agent, although he lias knowledge 
of the death of liis principal, not only may, but ought to, act in 
the.business intrusted to him. A", lor example, if one is charged 
with gathering the vintage of another, and hear^ of the death of 
his principals the very time, when tie 1 xintage cannot properly 
be deferred, as the grapes of the country -are th*Mi lit to be gath¬ 
ered, and there is not time to ad\w* his heirs thereof, who live 
at a distance, there 1 it will be the duty of the agent to gather the 
vintage, notwithstanding such death.” ' So, if the act, required 
to be done, is to be dOne after the death dF the principal, the 
same rule will apply. 1 

§ 493. Pothier adds another most important exception to the 
rule, # as applicable to the business of commerce. Although, 
(says he,) regularly, every mandate ends with the death of the 
person “giving it, yet it has, for the benefit of c ommerce, been 
established, that the commission of these agents, (or manda- 


ret Et fcuic simile est, quod plaeuit, si debitores, manunusso dispensatore Titii, 
per ignorantiam liberto wlverint, libenm con , cum alioqui strictfi jurisftationo 
Wm pouent Gterari J quia alii sob isseut, quam cui solvere debueriut. Inst 
Lib. 8, tit 27, §10. # , 

* Pothier, do Mandat, n. 108. • 

* Pothier, de Mandat, n. 100; Poth er on Oblig. by Evans, n. 81,448,475; 

Id, French edit., n. 81,449, ftii. 

8 Pothier, de Mandat, n. 107. 
d Pothier* de Mandat, n, 108. 
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taries,) shall last even after the death q£ the merchant, wht> 
appoint^ them, until it is revoked by thfi heir, or other succes¬ 
sor. And, in contracting for the business, to which Ihey arrf 


appointed, they bind the heir of the merchant who appointed 


them, or the vacant possession if hfe has left no heir. 1 


1 Pothier on Obllg. by Einns, n. 448; Id. n. 80, 475^ Id. French edit. n. 81, 
449, 611; Pothior, de Mandat, n. 109. See aho Emerig. sur As«ur. tom. 2, p. 
120. Other illustrations will be found in Mr. Cushing’s very valuable tiandation 
of Pothier on the Contract of Sale, n. 32. Pothier there sajs: “ In this con¬ 
tract, as in others, the consent of the parties may be manifested, not only 
between those who are present together, but also between those who are at 
a distance from each other, by means of letters, or through the intervention 
of an agent per episiolum, nut per nuntitim. In order that the conseut of 
the parties may take place in the last-mentioned case, it is necessary, that 
the will of the party, who makes a proposition in writing, should continue 
until his letter reaches the other part), and until the other party declares his 
acceptance of the proposition. This will is presumed to continue, if nothing 
appears to the contrary. But, if I write a letter to a merchant living^at a’ dis¬ 
tance, and therein propose to him to sell me a certain quantity of merchandise, 
for a certain price; and, before my letter lias time to reach him, I write a second, 
informing him, that I no longer wish to make the bargain ; orfif I die; or lose 
the use of my reason; although the merchant, on the receipt of iny letter, beiug 
in ignorance of my change of will, or of my death, or insanity, makes answer 
that he accepts the proposed bargain ; yet then* will be no contract of sale be¬ 
tween us; for, as my will does not continue until his receipt of my letter, and 
his acceptance of the piopo&ition contained in it, there is not that consent or 
concurrence of our wiffs, which is necessary to constitute the contract of safe. 
This is the opinion of Barthohis, and the other jurists, cited by Bruucman, ad. 1. 
1, § 2, D. de contrah. empt. (Dig, Lib. 18, tit. l, b. 1, § 2,) who very properly 
rejected tbe contrary opinion of the Gloss, ad dirtavt legem. It must be observed, 
however, that if my letter causes the merchant to be at any expense, in proceed-* 


ing to execute the contract proposed; or, if it occasions him any loss, as,.for 
example, if, in tbe intermediate time between the receipt of my first arid that of 
my second letter, the price of that particular kind of merchandise falls, and my 
first letter deprives hup of an opportunity to sell it before the fall of the* price; 


In all these cases, I am bound to indemnify him, unless I prefer to agree to the 
proposed by my first letter. This obligation results from that ride of 
yphat no persbn Bliould suffer from the act of another; Nemo ex cUterixH 
jpmgravari debet. I ought, therefore, to indemnify him for the expense and 
' "il occasion him by making a proposition, which I afterwards refuse to 
For 1 the same reason, if the merchant, on the receipt of my first letter, 
receiving the second, which contains a revocation of it, or being ill 
Insanity or death, which prevents the conclusion of foe bargain, 
mat and forwards the merchandise; though, in that case, foatp 
> a contract of sale between ufe, yet he wifi, have rigfo » 
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*§. 494. Similar principles will be found adopted into the juris¬ 
prudence of Scotland. Thus* it is laid down by Erskir^e, in his 
Institutes, that mandates expire by the death of the mandant, 
(the principal,) both because it is presumed that the commission 
was accepted from a personal regaul, to him, and because the 
will of the mandant, which alone supports the commission, 
ceases necessarily upon his death. They expire by the death of 
the mandatary, (the agent,) because the commission was given 
from the maudant’s special confidence in him. 1 But, (he adds,) 
if a mandatary, ignorant of the mandanfs death, continue to 
execute the commission bond Jide , what he doth under that igno- 
rantia fntti must be ratified by the mandant’s heir; for, till the 
mandatary knew of his Cmplojer'* death, it was hi-, duty to go 
on in the management. But if the* mandatary, ignorant, per¬ 
haps, that mandates are vacated by the tleatb of the mandant, 
shall, after his knowledge of it, proceed to execute a commis¬ 
sion, which he had accepted at the de-ire of the deceased, what 
he does cannot affect the mandant'* heir; for ignorance of law 
can give no man a right to manage the afiairs of another, who 
had ^fiyen him no commission. Yet this is to be understood, 
rebus integris. For if part of the comm 1**1011 Imd IfCen execut¬ 
ed before the mandant’s death, by which the management would 
suffer if the whole were not to be carried into immediate execu¬ 
tion, the powers given by the mandate arc not accounted to have 
expired, and the mandatary not only may, but ought, to con¬ 
tinue his management.^ In the same manner, if the mandatafy 
should die after having begun a course of management, which 




compel me or my heirs to execute the proposed eoutiact, not in virtue of any 
| contract of sale, but of un obligation to indemnify him, whu.li lesults from the 
rule of uqaitv above* mentioned.” The decision of thc B Supreme Court of Mas¬ 
sachusetts, in McCulloch t\ The Eagle Insurance Co 1 lVk. 278, is in confor¬ 
mity to this general dm trine. But the English derision* are to the contrary, 
holding that the offer by the mail i& a continuing oiler up to the time wWbn the 
Other party assents thereto, and the a becomes obligatory on both parties. Adams 
V. Liudsell, 1 Barn. & Aid. 6i#; Long on Salts, by Rami, (1839,) pp. 182, 183. 
See also Pothier de Change, n. 179. [ And Midi is now the well-settled English* 
* and American law, on this subjec t.] 

1 Ersk. Inst B. 8, tit. 8, § 40; 2 Bell, Comm. § 413, (4th edit) ; Id. p. 488- 
•490, (5th edit) 

* Ante, ft 485,466, 483. 
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to be carried on without delay, his heir may execute 
' What w|s left unfinished by his ancestor. 1 

§ 49<3. Reasonable as these doctrines seem, and convenient as 
they -must be admitted to be, for the practical purposes of trade 
and commerce, it has beep*thought that they do not prevail in 
the common law, as recognized either in England or in America.® 


* Ersk. Inst. B. 8, tit 8, § 41; 2 Bell, Comm. § 418, (4th edit ); hi. p. 4 HS— 
480, (5th edit.) 

* 2 Comm. Lect. 41, p. 646, (4th edit.) See also Story on Baihn Jjsj 20 J, *205; 
Ante, §§ 465, 466, 483 Mr. Thompson, on the subject of the lhnit.ition.of the 
agency, says: “Mandates termiiurte, in genetal, b) the death of the inandant or 
mandatary; bv the insanitv of the latter; by revocation; in r< mini iat ion; or 
by the sequestration of the mandant, which vests his estate, and all the rights 
connected with it, in his creditors. The uiamlataiy’s bankruptcy dm ■* not .tppear 
to be inconsistent with the eentiiiuance of his numldte. But the rights uf third 
parties are‘«fiflerently affected by its termination, fiom the lause now stated, ac¬ 
cording as they have or have not been led to believe in its continuumo. Any 
persou allowing another to even ise a general management of his affairs, whether 
by express or tacit mandate, contracts thereby an implied obligation to the pub¬ 
lic, that the mandate shall be In Id //uoad him as continued, until its termination 
becomes notorious, or has been made known to the party contracting, Jn this 
view, as the mandant’s death and bankruptcy are notorious events, the presump¬ 
tion is, that every person is awaic of tin m ; and, then lore, contracts made sub¬ 
sequently with the mandatary, or acts peitouued In him, will not lie valid, unless 
it is proved by the parties making them that these events were unknown to the 
mandatary or the contracting part), and could not have been known by ordinary 
diligence. Further, if a fai tor has advanced money before his constituent’s 
death or bankruptcy, on the faith of unods (onsigned to hint, he will be entitled, 
even afuw these events, to sell the goods for his indemnification. Such advances 
change the contrac t from mandate to loan and sc< urily. But, on thd principles 
which have been now mentioned, there is no ground t6*presun»o that the revocai 
tion or renunciation of a general mandate, (neither of them being notorious,) 
are known to third parties; and, then fore, the contracts of such jiartica with a 
general agent will be effectual, uuIuhs it is proved that the) knew, or ought to 
have known, of the renunciation or recall. For instance, a servant, who had 
power to draw bills jn his master’s name, may bind him by bills so drawn after his 
^fomtseal, if the party taking them had not time to know of it The kind of^inti- 
'jUMtiod* which is necessary' to exclude this risk, shall be afterwards considered 
' JtHtl* Inference to the dissolution of partnership. In the event of the maiyl&ptfa 
. st^^remng'insanity, which is not in itself notorffiis, it seems to follow,front the 

implied contract with the public, that transactions, made even after it 
^ta^MbNNmdatary, shall stand, unless with reference to partie^who knew qfthe 
parties cannot be said to be bon& Jide to contract; or ratbefi It 
irith regard to them, (as they cannot plead want Of notice^ the 
insanity ah nulled the mandatary’s powers. The aalne nde> 
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But it,may be doubted whether our law deserves such a reproach, 
at least to the full extent in which it is usually imputed to it. 
Regularly, indeed, where the act to be done must be dom in the 
name of the principal, and not in that of the agent, the authority 
is extinguished by the death of the principal, because it has then 
become incapable of being so executed. 1 And it should seem 
that this would be equally true in the Roman law, and in thd 
jurisprudence of continental Europe, under the like eircum- 
stances. The difference on thK suhi< et between our law and 
the latter seems to rest, not so much upon a 'Inference of princi¬ 
ple, as upon the diffeiencc in the modes of executing the author¬ 
ity. Vnder the Roman law, the agent ordiuaulx (\ecuted his 
authority in hi.*' own name, and therein bound hi*' puncipal, in¬ 
directly, by bis eontrait, et mnndnfo , and him-elf personally. 3 
An execution of the authority in the name of Ins principal was 
not generally allowed or requued. In the jini*»piudenee of mod¬ 
ern continental Europe, the lule of the Roman law would seem 
jatill to eflM, so far, that the agent max bind the principal by the 
act done in his, the agent’s, o\\ n name, i1 mnndnfo ; although ho 
is also at liberty to do the act m the .nine ol In- principal, in 
which latter case lie max escape from any personal responsibility. 3 


undei the Mine limitations, appiais io holti with ngaid to all mandates, which 
however limited in then teinis, au* a< ted on btioie the puliln as genual man¬ 
dates, the publu* being entitled to iel\ on them as litneial mandates till thin ter¬ 
mination is made known It lias bn n sml that hmitul mindates, (wlm h e\pne, 
in general, from the causes aheadt mentioned, oi In jiirloinunce ot the busi¬ 
ness for which they weie planted.) ‘ate not, like iienei tl poneis, capable of 
extension by men* inteietui and homi / uh ' ’ But the mandant, In sutFeiing such 
a mandatary to act, enteis into the s uoe implied < ontiait with the public as m a 
general mandate, munch, that tin mandate shall lontmut til its termination is 
made known; and, theteiore, thonph it ht retailed, or ban n used, all facts fall¬ 
ing within the scope of it will be pood, as to thud parties, unless its 1 e\ocation is 
notorious, or bus been intimated to them. The ease ot a limited partnership, to 
he afterwards noticed, whit h entitles thud patties, alter its dissolution, to rely on 
Contracts within the si ope ot it, made bj anj one pai tm r in the company s 
natnOmforc th«* dissolution is made known to them, atloids an illustration of 
thia principle.” Thompson on Bills, p. 224-22*, (2d edit. 1836.) . # 

* Ante, 14 7^148, 488. " * 

* Ante, $§ 168, 271 ; 1 Stair, Inst. B. 1, tit. 12, § 16. 

* Ante, § 163, and note, 263 a; IVU er on Oblig n. 82; Suiout r. Ilberry, 10 

■&W& Welsh, B. 1. 
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*Blw is certainly the doctrine in Scotland. 1 Where the act, not* 
'withstanding the death of the principal, can and may be done in 
the name of the agent, there seems to be a sound reason why 
his death* should not be deemed to be a positive revocation under 
all circumstances, and that a subsequent execution of it may be 
valid. [And this principle has recently bpen adopted in the 
American law. Thus, where A had, by letter, requested and 
authorized B to make sale of a tract of wild land for him, and 
B, in accordance with the request and authority as expressed by 
the letter, made a contract of sale apd received part of the pur¬ 
chase-money, and gave possession of the land to C for A, in 
accordance with the contract, shortly after the .death of A, but 
without knowledge of that event, and C afterward paid the res¬ 
idue of the purchase-money due on the contract to the guardian 
of the heirs of A, on demand thereof; and afterward the heirs 
having brought an action to recover possession of said lands, 
and C having, thereupon, commenced suit against them to 
enjoin their^ proceeding in such actioh, it was held^hat the 
transaction being a matter in puis, and not by deed, or necessary 
to be'done in the name of the principal, and being in good faith 
on the part of B and C, and within the apparent authority of B 
as so expressed by A without knowledge of his death, the heirs 
and representatives of A are estopped to deny such apparent 
authority of B, and the contract is obligatory on them. 2 ] But, 


J 1 Stair, Inst. B. 1, tit. 12, § 10. 

2 [Ish v. Crane, H Ohio St. K. 520. Sut’ilt, J., in an able judgment there •'■aid: 
“ As a general rule, it is well understood that the authority of the agent, depend* 
ing upon the power he possesses to represent Ins principal, must be regatded as 
terminated upon the termination of his power; ami that the death of the prinei- 
pal terminates the power of the agent. The death of the principal is said to be 
a revocation, by operation of law, of the power of the agent to aet as an agent. 
And it is insisted (and there are some authorities to that effect), that a revoca¬ 
tion of the authority of the agent, by the death of the principal, necessarily 
leaves all acts of the agent done thereafter, in no resjiect binding upon the estate 
Cff representatives of the principal. 

** I apprehend, however, that the weight of authorities upon tins subject riB 
be fbwQtl'tO go no further than to bold absolutely void acts of the agent, after tie 
dptttb trf'Wt principal and without notice, which must ntcemmly be done in tk$ 
name of the principal . 

"One of the oldest and leading authorities referred to in support of the gen- 
pzoppMm Acts of the agent, not coupled with an interest, after the 
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‘where the act is required to be done in the name of the princi¬ 
pal, the same objection would seem to lie to it in the foreign law 
as does lie in our law. 


death of the principal, are absolutely void, is Littbrion. But upon referring to 
that authority, it is found to be merely this . If sftian maketli a deed of feoff¬ 
ment to another, and a letter of attorney to one to deliver to him seizin by force 
of the same deed : yet if In cry of seizin bi not executed in the life of him 
which made the deed, this availeth nothin':, for that the other had nought to have 
the tern incut- at cording to the purprut of the said deed before livery of seizin 
made; and if there be no liven of sei/in. then, after the decease of him who 
made tin* deed, the ri'jlit of these tenements is forthwith in hi- liure, or in some 
other' Coke on Lilt. § f»f>. 

“ Sir Ivlw.ird Coke, m his eomment.irv on this section, remarks • ‘Here albeit 
the wairant of attorney be indefinite without limitation of any time, yet the law 
presi ribctli a time, as Littleton lien saith. m the lile of him that made the deed; 
but the death not only of the leotlbr, of whom Littleton spoaketh, but ot the 
feoffee also, is a countermand in law of the lettei of 'ttmney, and the deed itself 
is become of none effect, beramr . in tin ■> < , nullum) doth )>0'-\r b>f»ro her11/ of 

Seizin. For if the feoffor dietb, the Imd de-< end- to hi- lieire ; ami if the feofl’ee 

4 

dietll, livery cannot be made to bis hem*. l>et au-e, then he should take by pur¬ 
chase, where be ires were iniin^'d by wj. ot liu. ' ition And luiew'th agree th 
Brae ton. Ih in opoi let t/uotl dominion m »c|i n'nt >11 ti nth fun < mm tu ti/a dona- 
tori* et donatord." Therefore, a U itt r of attorney to deliver lively of seizin after 
die decease of the feoffor, is void ’ 

“The same doctrine has been applud in the ca-e of fines and common recov¬ 
eries, in which it hgs uniformly been held, when* an appearance has been entered 
and a judgment suffered undei and by virtue of a uairant of attorney alter the 
death of the vouchee, that, upon the d< uth of the vouchee, the warrant ot attor¬ 
ney became void, and the jmlunn lit tlicieon of no effect, Wynne c. Wynne, 
7 Moil. Rep. 503, ami Will. Kep. 5<i3, where the same case is reported. The 
action was one of common recoveu. 1 he movery was of Lister term. 1<40. 
The writ of entry tested the 2d ot Ajwil, returnable (ipnnd. yioscA.) the 20th 
April, fixing the appearance day the 23d, on which day the iconl showed that 
the defendant, William Thomas, the tenant, appeared and vuu< lied J. Appcrley 
and Alathca, his wile, whereupon a wiit of summons and tronnnrimndum was 
awarded, returnable on the morrow of .WcH'iw/i (May liitli), of that year. The 
dedimua to take the wan ant of attorney was tested the 25th Apiil. The war¬ 
rant of attorney was exemted by «J. A pporloy and wife, on the 30th, and the mit- 
tptis by* which it was sent out of chancery into that Court (the Common Pleas), 
was tested the 8th of May. Alafhta died on the 10th of May. It was held, 
that the warrant of attorney by Alatheu. so executed, was revoked by her death,, 
and did not authorize the attorney to enter an appearance on the 16th, (after her 
'death), nor authorize a judgment of recovery. 

“It will readily occur to any one, that in relation to the conveyance of the 
title of land, either by the execution of a deed of conveyance, or by suffering a 
AQ9MCY. 52 
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: § 496. Now, our law recognizes this very -distinction in its 
fullest force. In the case of an authority coupled with a vested 


t 


common recovery, the power of the agent most necessarily terminate on the 
' death of the principal. Evmx a deed signed and sealed by one, with the intent 
and wish to deliver the saraefwould, from the necessity of the case, be inopera¬ 
tive to convey a title by delivery after the death of the maker of the deed. The 
title of the land passing, upon his death, imtauier , to the heir or devisee of the 
• deceased, no action of the attorney, even if his powers continued, could affect 
the title. * His action would have the same relation to the title as it would, (he 
principal living, and having before convened the title to a stranger, if the attor¬ 
ney, in ignorance of the ‘fact, by virtue of his power of attorney, should after¬ 
wards execute a deed of conveyance of the same laud to another. 

“But there is no necessity of this limit or bolding the authority of the agent 
to make contracts within his agency terminate instanter upon the death of the 
principal. 

“The termination of the authority of the agent by virtue of his agones, upon 
the death of the principal, seems rather to rest upon the general rule of law, 
that the derivative authority expires with the original authority from which 
derived. 

“ It is said, as a reason"for the termination of the power of tlm agent ujion the 
expiration of .the power of the prim ipa), that it is impossible that the power of 
the agent, who is only to act for or in the stead of the principal, as bis represen¬ 
tative can in fact be greater or continue longer than the power of the principal. 
But the power of the principal may be terminated by bankruptcy or lunacy, and 
in the case of a feme sole, by coverture. In each of those cases, a revocation of 
the agency by operation of law, hj change of condition or state of the princi¬ 
pal, producing in him an incapacity tu art legally, obtains under the general 
rule, as well as in case of revocation by the death H»f the principal. The general 
rule thaf such change of state, terminating the power of the principal to act, is a 
revocation of the agency by operation of law, obtains in each of the cases named. 
And the question arises in each, whether there is in fact any exception to the 
application of the general rule. Is coverture, bankruptcy, lunacy or death, ter¬ 
minating, as they respectively ’do, the power of the principal, to be regarded as 
so terminating the authority of the agent, that his acts are necessarily to be re¬ 
garded in all cases as void, and of no binding effect upon the representatives or 
estate of the principal V 

“ The general rule that a mere power or authority expires by the death of 
either the principal or agent, is recognized in the civil Jaw, as well as at common 
law. Yet under the civil law it has always been held that the acts of an agent 
done in good faith in discharge of the duties of the agency, after the death of 
the principal, end in ignorance of the event on the part of those concerned in 
that transaction, were valid and binding upon the representatives of the principal. 

1 Ham. B. I, tit 15, sec. 4, art 7-8. 

b «»Fodder,in treating upon this subject, says: 1 The mandate is extinguished by 
§i$ jtatffal or civil death of the principal (or mandant) when it happens before 
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interest in the thing, we have already seen, that it is not extift- 
guished by the death of the principal, for the very reason, that 


tlie agent (or mandatary) has executed it. For example, if I have authorized 
you to purchase a certain thing for me, the power ^rhich I have given you, ceases 
with my death, and my heirs are not obliged to take, on their own account, the 
purchase made hv you after my death.’ • But,’ he adds, ‘although the mandate 
is thus extinguished by the death of the principal, nevertheless, if the agent, 
being ignorant of the death of the principal, has in good faith transacted the 
business with which he was charged, the heirs.and othei representatives of the 
principal are hound to indemnify him. and to ratify what he has done.’ 

“ Bur while it is conceded that in Scotland^and in all othei countries where 
the* principles of the civil law obtain, this i^le is recognized, tli.it the acts of an 
agent, done bona fit/?, after the death of the princ ipal, but without notice of his 
death, are valid and binding, it insisted that the same rule does not find favor at 
common law. 

“ Chancellor Kent, in his Commentaries, vol li. page Cfii, in treating upon this 
subject, ti-e* the following language: * Ry the civil law, and the law of those 
countries which have adopted the civil law, the acts of an agent done hotm rule 
after the death»of the principal, and before notice ot' his death, ar«* valid and 
binding o>i his representatives. *But thi • equitable principle does not prevail in 
the English law; and the death of the principal i« an instantaneous and absolute 
revocation of the authority of the agent unless the power be coupled with an in¬ 
terest.' 

“ The great learning and deservedly high reputation of the author, has, doubt¬ 
less, tended to give more l-onfidence to the doctrine thus unqualifiedly expressed, 
than the authorities to which he refers for its support would teem to warrant. 
The first authority referred to by Mr. Kent is the ea-e of The King v. Corpora¬ 
tion of Bedford Level, 0 I£a#s Rep. UoU. it will be perceived, however, upon 
reference to the authority, that the question was only incidentally presented in 
that ease, die question arose as to the validity of the act ol a tUputg registrar 
after the death of I tie principal rcgisti.ir. The Snlicitor-gener.il Wilson, and Ab¬ 
bott, in their argument upon this jmint, used the following language : ‘ lie is a 
mere ministerial officer, having no discretion to exercise; tins is mosL like the 
case of a steward of a manor who may take surrenders and do other ministerial 
9 cts, though not legally invested with the office; because, as it is said in Knowles 
v. Luce, Moor, 112 , those for whom siu.li acts aie done know' not the extent of his 
title. Ami there Man wood, C. Ik, who delivered the judgment of the Court, 
compares it to the ease of ail under-steward when the head steward is dead, 
whom he considers to have a color of authority ; so that if he assemble the ten¬ 
ants and tliev do their service at the court, the acts which ho does are good. And 
he distinguishes that from the case ol* in officer who acts without either color or 
right.’ Lord Ellen borough, in deliver ng his opinion in the case, hold that the 
appointment of the deputy registrar must be regarded as made by the principal 
registrar Cole, anti added : ‘ If, then, 10 were to be considered as the deputy of 
Cole , his authority would necessarily expire on the death of bis principal. I feel 
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*if can Bt01 be executed in the name of the agent, lie having the 
vested legal of equitable title in the thing, which he can trans- 


, myself pressed, however, with the authority the doctrine in tin* case of Moor, 
that the acts of an under-steward may be pood after the death ot his p^imipal; 
and it is a very important point to be considered how tar that may he cat i led.' 
Lawrence, «T., and LeBlanc, J., respectively expressed similar opinions upon the 
same question. 

“ Lord Ellenborough, C. J., on the next day delivered the opinion of the whole 
Court. In the opinion he uses the followin'* language • The else pris-ed upon 
us from Modt 112, on being considered, is not, we think, an authority nirmnst this 
opinion, where Man wood, C. B.^ says, “ there is a diversity between lopvhoM 
grants by a steward who has a eolo| and no risrht to hold a court, aim one who 
has neither color or right; tor if one who has color assemble the tenants ami 
they do their service, the acts arc good whit h he dot's, as the under~slttrai d hI< n 
the head steward ?«. dead “ But this must lie understo id of at ts of the tmeh r- 
steward after the death of his principal, and before hi s d< ath i> Inon n , for if that 
were known to* the tenants, what color could lie hate to act '*" ’ 

“The case of Shipman r. Thompson, Will. Hep 103 , » is referred to b) Mr. 
Kent as another authority in point. That ease was as follows An action of as¬ 
sumpsit was brought In an executor, in his own name, against an attorney con¬ 
stituted by the testator to collect money lor huu of his tenants, to mover money 
which the attorney had collected from the tenants, as sui h attorney, after the 
death of the testator, the principal. The main question seems to ha\e been, 
whether the action for money had and m eivcd could be maintained against the 
attorney in the name of the executor. The following is the language ot that part 
of the opinion #f Mr. R Fortescue, before whom the cause was tiled, which 
seeilfs in point: ‘ It is quite a new d< bt. created by the di lendant to the execu¬ 
tor sftice the death of the testator, and a new can A of a< turn which was not sub¬ 
sisting before. The defendant was never indebti d to the testator for tins money, 
and the pnginal debtors, the tenants, are dis< barged.’ - 

“The case of Watson, etc. i*. King. 4 Carnpb. N. P. Rep 272 , another case re¬ 
ferred to by the lommcntator, presented the question imdentally as follows: 
Maxwell, the intestate, being the nwnci of three fourths part of the ship Little 
William, in April, 1818 , gave a power of attorney to one Ward, to whom he was 
largelj indebted, authorizing him to sell them. He then sailed in the ship Effort, 
for Bermuda. In February, 1811 , lie was with this ship at Jamaica, and sailed 
in her for England with a large fleet, under convoy of II. M. ship Valiant. A 
hurricane soon after arose, in which sevcial of the fleet foundered. The Efloit 
parted company on the 7 th of March, and was never more heard of. On the 
8th of June following, Ward, under the power of attorney, sold Maxwell’s intyr- 
‘ eft in the Little JVilham to the defendant, arid indorsed the register in Max tes/fa 
name- The suit brought by Watson and his wife, described in the declaration as 
administratrix of Maxwell, was an action of trover, to recover of King the three 
IjuMths of the ship held by him under said purchase. Among'othcr objections to 
£$gcovory, it was urged that the power of attorney, being coupled with an inter- 
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fer or change by his own act, as owner. 1 And it seems rea¬ 
sonable to believe, that the same doctrine would be fully recog- 


est, was not revoked by the death of the intestate. Lord Ellenborough delivered 
the opinion of the Court, and is reported to have decided this point aB follows : 

‘ A |K>wer coupled with an interest cannot be revoked.by the person granting it; 
but it is necessarily revoked by his death. Ilow can a valid act he done in the 
name of a (lead manV’ The opinion was delivered by Lord Ellenborough in 
1815, *o» years after the opinion he delivered in the ease of The King i>. The Cor¬ 
poration of Bedford Level, m ti East above reared to; and without any qualif- 
ruttnn nj hiit former opinion. The question as to whether the ti\le of Maxwell 
had been transferred by Ins name, after his death, being indoi-i d upon the reg¬ 
ister, is obviously quite a different one from the one under consideration here. 

** The case of Bergen it Bergen r. Bennett, also < ited by Air. Kent, (1 Caines’ 
Cases I), was simply this: On the 12th April, 177G, Bennett executed to Van- 
der^lt a bond for £tiUU. payable in om year, and tor blither -eeinity gave a mort¬ 
gage on sixty-seven acres ot' land. Mi only alter thi-, on the 8tli of November,. 

1 7TO. the moitgagor died inte.st.ite. leaving tin* respondent, Wilhelmus Bennett, 
fifteen years of age, his eldest son and heir at law. The usual power to sell was 
contained in the mortgage, winch, together with the jmictr, wa-, on the LOth of 
April, 1777, registered in the ofliee ot t'ue < ounty clerk, in tin honk lor register¬ 
ing mortgages. In the registry the mot tgage vvas, as usual, ahiue\ ukd; but the 
gower was, though not refolded a* ilitd* msmu*'// an, -et forth m the registry ot 
the mortgage in hire v> itnt, excepting as to the latter piirt deed iring tin. salt to bt 
a perpetual bar, etc., which was totally omitted. On the 18th oi April, 1.81, 
Teunis Bergen, the appellant, purchased the bond and mortgage tor t7o0.^ In 
1783, the respondent. the heir of the mortgagor, left the State and went to Nova 
Scotia. On the llils of Manh, 1804, notin' of sale of the premises, at pub ic 
vendo* n> published hv Tennis Bergen. I>n tl..- .lav fixed by the nonce, the 
premia were offered ami -..Id a. public vettdee to Michael Bergen, the, ottar 
appellant, for ^700. The sale appeared to have been tairly made. In 1788, the 
respondent came back to that State, and on the 3d of Fobiuaiy. 180 , i e is 
bill to redeem thv’ pn .u»m* for the reason, among others, • km ause the P 0 « 

«fll contained in the mortgage expired with the hie ot the donor ^pinion 
was delivered by Kent, J., reversing the decree ot the Court ot ( •^Kcrv pc 
mi,ting the heir to redeem; and upon the point raised he used the following 
language : ‘1 conclude, therefore, that the power to sell was not revoked by the 
death of the mortgagor, and that the decree cannot be supported on the groun 

that was taken in the Court below.’ ■ , .... 

Thu cue of Harper ». LltUe, a Grecnl. 14, also reform, to bv the comm™ 

tator, only decide the familiar principle n( Uw that a deed, »,»k after c * 
of the principal. in hi, nunc, under a power of attorney vaomued b I. 
living, i inoperative to convey the title of lands her cast rdc.ru t» by 

Mr. Kent m that of Hoot e. Adoti.mtn.tor of Komman.er, 2 »i« . “t|>- * «■ 


1 Ante, §§ 4 ^ 8 , 483. 
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nized in oor law in all other cases of authority, where the *act 
to be done may lawfully be done in the sole name of the agent 

"- -j, --- 

Hunt filed his petition in equity charging Eousmanier, in his lifetime, bor¬ 
rowed of him, Hunt, $>1450, January II, 182$ and gave a bill of sale of his 
interest in the brig Marcus, then at sea, for collateral security for the payment 
of the loan; and on the 13th day of the same month executed a power of attor¬ 
ney authorizing the plaintiff to execute a bill of sale of his interest, three lourths 
of the brig, to himself or any other person hu should think proper, etc., reciting 
in a proviso that jhe same was£jvcn for eollatcral security for the payment of 
the note of $1450, payable in ninety days, etc.; and that the intestate, on the 
6th of May, 1820, died ; that the defendants, administrators of the intestate, had 
refused to pay, and he had therefore advertised the three fourths of the biig for 
sale, by virtue of the power aforesaid, for the payment of said ’demand, but th.it 
the administrators forbade the sale, and refused to sutler the plaintiff to avail 
himself of his said security, etc. Upon hearing the ease on demuirer the f<^) ow¬ 
ning points were held bv the Court: 1. That a power coupled with air interest 
does not expire on the death of the person creating it; 2. A naked powei does 
not necessarily expire with the death of the person cicating it. And upon this 
point the following language is use*! by Judge Story in giving the opinion : 
‘ When, therefore, it is said that a naked j rower is extinguished by the death of 
the person creating it, the language is meant to be confined to those eases in 
which, as in the case now before the Court, the pojvw is to be executed in the 
name and as the aet of the grantor, and not of the grantee.* The same ease 
afterwards came before jho Supreme Court, (8 Wheat. 201,) and was in that 
Court detided upon the same ground. Chief Justice Marshall, in pronouncing 
the opinion, resolves the ease under the general rule that the death of the prin¬ 
cipal was a revocation of the letter of attorney; and as the sale was to tie made 
in the name of the principal, and after hi* death teas known , no power to sell was 
held bv the holder of the letter of attorney. # 

“I have thus particularly referred to each of the authorities given by Mr. 
Kent in support of the doctrine expressed by him upon this subject. 

“ Mr. Justice Story, in treating of the subject, is much more guarded and less 
positive as to the doctrine of the common law differing from the civil law. « 
“After mentioning the rule prevailing in Scotland, and recognized in all coun¬ 
tries where the civil law prevails, that if the agent, being ignorant of the death 
of lus principal, has^in good lailh, transacted the business with which intrusted, 
his acts, are to be held valid, he adds: * Reasonable as these, doctrines stem, and 
convenient as they must be admitted to be, for the practical purposes of trade 
and commerce, it has been thought that they do not prevail in the common law 
as recognized eithor in England or in America.’ And here reference is made 
( by Mr. Story to the opinion of Mr. Kent already referred to * But* (continues 
Mr. Story,) * it may be doubted whether our law deserves such a reproach, at 
least to the full extent in which it is usually imputed to it Regularly, indeed, 
where the act to be done must be done in the name of the principal, and not in 
that of the agent, the authority is extinguished by the death of the principal, 
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Thus, for example, a factor, as special owner of the goods may, 
and indeed usually does, sell them in his own name. 1 So, a 


because it has then become incapable of being so executed.’ Story on Agency, 

§ 405. Mr. Story did not insist upon any exception or limitation of the rule 
in relation to the revocation of the authority of the agent by the death of. the 
principal, inconsistent with the doctrine i xpre*scd by Littleton & Coke, already 
referred to. In §§ 147, 148, and 150, of bis work upon Agency, Mr. Story 
concedes that the death of the principal necessarily extinguishes the power of 
an agent to make a ctjuv i/mire under sen! at the liana of his principal, or to exe¬ 
cute a bond or any scaled instrument, in the name of the prim ipal, after his 
death, that can be obligatory upon his representative*. He, however, u.*es the 
following language in § 152 : 1 Hut when an a< t i* to be done »> yxm, or in any. 
other manner than by a written instalment und> r \>al, then the act will be so 
construed, if it may be, a* mo*l effectually to a< comp’i'li the end required by the 
principal.’ Ami the* *aine ‘doctrine i*. with equal < leu rue**, expressed in the 
opinion of the Court in the ra*i* of Hunt >' luvi'inaniei. 2 Mwin, 211 . 

“The distinetion thus'made between .u t* of an agent h\ ibid, and necessa¬ 
rily to be done in the name of the ptnicipil. and act* done a. yn/o, and nut 
necessarily to be done in his name, let us Appose the pi imipal to have appointed 
two agents to transact business foi him it u mimic ih*tume One is employed 
and empowered to sell, survey, and g.vc po*. ■'stun ot hi* Ian 1, and tomeive 
payment and receipt there lor. The othei iguit i* nutImi i/< d to execute "deeds 
of conveyance of the lands respectively to pirn hu*er*, upon piesentati m of 
receipts ot payment, respectively, fiom the other .luc-nt, upon their ioiiira< t* of 
sale. The limitation or exception to the lulo mugnized by Mi. Non would 
hold the acts of the agent, in selling, giving possession,and receiving and receipt¬ 
ing the pureha.se price of the lands, to be valid, even it dune at let the death of 
the principal, if done in good faith and iu ignorance of the event. Thu limita¬ 
tion of the rule would hold those acts valid and binding upon the representatives 
and estate of the principal as acts m jmts; while it would still regard the acts of 
the other ayent* iu executing and delivering deeds in the nnm< of the principal, 
as void ex :<ccist.ita/t ,aud utterly inoperative iu9onrty titU af.tr the death of the 
principal. Anil the fact of the title of land, by an arbitiary tab ot law, passing 
instanter upon the death of the owner, by deseuit or devise, 'hows the necessity 
of the termination of the.jiow^rs of the attorney and agi nt for the execution of 
the deeds,jUpon the death of the principal. 

“ AC the times that Mr. Kent ami Mr. Story respectivoly^xpressed their views 
upon ttijs subject, the revocation ot the authority ot the agent by death, 1 am 
not aware of the existence of a single well-considered adjudicated ease upon the 
point, cithor in this country or Kngland. 

“ It seems (o have been upon the analogies of the law, as these eminent jurists 
respectively viewed them, that each formed his opinion. 

“ I admit that since the time that M r - Kent expressed his opinion, there have 


1 Ante, wj 38, 34, 161. 
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supercargo generally buys and sells in bis own name. So, the 
mastejr of a ship, in the usual course of exercising his authority, 


been cases adjudicated both in this country and in England far more in accord* 
ance with the doctrine be asserted than the cases ho referred to; and which cer¬ 
tainly seem to rather support Mr. Story’s views than his own. In the case of 
Rigs, Aurtson & Son v. Cage, Adm’r, 2 Humph. 850, decided in 1840, the Su¬ 
preme Court of Tennessee refer to and fully recognize the doctrine of Mr. 
Kent as expressed in his Commentaries, vol. ii. p. 645. Hut it does not appear 
from the report of Ahe case that the correctness of the dfptrinc as laid down by 
Mr. Kent, was questioned by either counsel or court Judge Gieen, who dehv- 
ered the opinion in that case, perhaps may be said to have recognized the same 
.view of the law, incidental!}, at the preceding term of that Court, in the ease of 
Jenkins r. Atkins, 1 Humph. 294. In the ease of Gale r. Tappan, 12 N. II. llcp. 
146, in which it was held that a demand made by an attorney, appointed In the 
payee in his lifetime, after his death, was without authority the Court sav gem r- 
all}, ‘that an authority of this kind is determined by the death oi the pnm ipal.' 
But in that case it does not appear that the demand was made in igunuimr of 
the death of the principal, or that it was not a ease properly to be resolved under 
the general rule. The doctiinc, as 1™1 down by Mi Kent, seems to hast* been 
fully recognized by the King’s Bench in the case ol Blades v. Free, executory of 
Clark, 9 Barn. & Cressw. 167. But the limitation or exception to the general 
rule, here under consideration, does not appear fiom jhc report to have been 
argued by counsel, or particularly considered by the Court, but seems to have 
been passed, sub silentio, as it was by the Supreme Court ol Tenm sseo. 

“I know of no other adjudicated case directly in point denying the limitation 
or exception to the lule existing at common law, as well as uml< r the civil law. 
Nor are there perhaps a greater number of adjudicated cases to be found directly 
in point to maintain the converse of the proposition. But’in this dearth of au¬ 
thorities, I think the weight of authority, English and American, is in favor of 
the existence of the limitation or exception to the rule at common law, as woll 
a9 under the civil law. And the argument arising from the analogies of the law, 
I regard as very decidedly in ftftor of the exception and limitation of the rule 
being recognized. 

“ The authority of the agent, arising as it docs from the i elation of the agent 
to his principal, would seem logically to depend n^essarily upon the eontinuauce 
of that relation. But such in law is not the fact It is admitted tlyitone having 
been an agent, may^pfter he has ceased to be such, still have power to bind his 
principal by his acts. The only real question in dispute between those affirming 
and denying the limitation or exception under consideration, is, gs to the prient 
of the power of one bav ing ceased to be an agent in fact, to execute the otltce of 
agent. 

£ W| 

“ Let us briefly advert to the authorities upon this point, which are undis¬ 
puted : — % 

case, as called, 12 Mod. Rep.^46, is reported thus: 1 A servant 
draw bills of exchange in bis master’s name, and afterward is 
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contracts in his own name, as Dominus navis . 1 Thus, he pur- 
^lasos supplies, gives bottomry bonds, makes charter-parties, and 


turn.nl out of service/ ‘ Holt, Chief Ji.sti.-e : If ho draw a bill in so little time 
after, that the world cannot take notiei ot his being out of hcrvice, or il he were 
along time out of service, but that kepi so secret that the world cannot take 
notice of it, the bill in those eases shall bind the piaster.’ 

“Howard »*. Treadwell, 1 Strange 606. a leading ease, was as follows: The 
defendant, who was a «onsiderable dcalej m in o, and known to the plaintiff as 
sueh, though they lud never dealt together before, sent a watepinn to the plain¬ 
tiff for iron on tm-t, and paid for it afterwards He-sent the '•nine waterman a 
second time with re id\ mnnev , who re. eived the »o*.d<. but did not puv for them; 
and the Chief Jii'tiic ruled the sending biin upon trust the first tine* and paying 
for the goods. was giving him credit so a» to charge the defendant upon the sec¬ 
ond i ontruet. 

“ In treating ot’ when a revocation of the power of the agent by his prineipal 
takes t lleci, Mr Stoi v sax -. * As to the agent himself, subject to what has already 
been staled, it takes t Hot fioni the time when tlie revocation is made known to 
him : and as to thitd persons, when it is made known to them, and not beiore. 
Until, therefote. the revolution is so made known, it is inopei itive. It known 
to the agent, as against his piineipal. his rights are gone: but a- to thiid poisons, 
who are ignorant of tin* rev.>eation, his acts bind both him-ilt and principal. 
Thus, where an agem y, constituted bv writing, was revoked, l; * the vviitten au¬ 
thority was left in the hands of the agent, and lie s,:bs, quentli vxlnnited it to a 
third pemm who dealt with him as agent on the faith ut it. without am notin’ of 
«the revocation, the act of the agent, within the scope of the authority, was held 
to bind the pi in< ipal. Hence it is, that if a clerk or agent is emploved to sign, 
indorse, or atiept bills and notes tbv his principal, and he is discharged, if the 
discharge is not known by persons dealing with him, notes and bills subsequently 
rflgneU, indorsed or accepted by flic clerk or agent, will be binding on the princi¬ 
pal. Indeed, this i» but another application of the known maxim of law and 
equity, that where one of two innocent persons must sutler, he "hall suffer who, 
by bis confidence or silence, or conduct, has misled the other.’ Story ou Ageucv, 
§ 4f0. 

“In the extract given. Mr. Story fully approves the doetrim held in the ease 
of Anon. i», JHarrisou, l Mod. Rep. and also that ot I’urd t\ Kirk. 11 X. 11. Rep. 
397, in which it was held, where an agency, constituted by writing, is revoked, 
but the written authority is left in the hands of the agent, and be exhibits it to a 
third person, who, on the faith of it, and without notice of the revocation, deals 
•with him as an aget#, within the scope of its authority, the principal i> bound 
thereby. Indeed, I apprehend, upon thi« point there is no difference between 
the views entertained b) Mr. Kent and Mr. Storv. In bis Commentaries, Vol. ii. 
p. <145, Mr. Kent, after affirming the rule of the common law .md^tlie civil law 
to be the same, uses the following lai^iute upon the "subject ot the revocation of 

• • 
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sells the ship, in cases of necessity, in his own name; and these 

acts are constantly treated, when within the scope of his ordi- 

0 

- • - 

the power of the agent by the principal. ‘ Been if the notice had reached the 
agent, and he concealed the knowledge of the revocation from the public, and 
the circumstances attending the revocation were such that the public had no just 
ground to presume a revocation, his acts, done under his former power, would 
still be binding upon bis principal.’ • 

“ It thus appears evident from the authorities, that the actual revocation of the 
powers of the agent by the principal, does not, in all cases, terminate his author¬ 
ity. In precisely such a case as the one under consideration, if the re\o< ition 
of the powers of the agent had been actually made by tin* piimijml in Ins life¬ 
time, and he bad proceeded to make sale as he did bv mi tu<* of the letter with h 
he still held artd exhibited, all would agree m pronoum mg the acts of tin agent 
binding, and the sale v alid. 

“But by what reasoning from analogies, or oth< rw im\ < an ii be nIiowii to be 
material m the case, whether the revocation of the powtr-ot the agent lx wtu- 
ally made by the principal, or whether the revocation lie b\ opimtnm of law 
merely V 

“In the former tase the revocation is intuitional, and at tu.ilIv made by the 
principal; in the latter it is only accidental, and to In* inleind from a given 
state of facts and without the depressed will, and pci haps vun against the will, 
of the principal. Them is, then, no appaient reason wlij a revocation ot ail 
agency, by operation of law, by covertuie, hanhrupte v, lunat v, or (hath, should 
at all exclude the limitation or enaeptiou to the rule in -tic h a case as the present. 
The substantive fact, that the agent lias teased to have uuthoiitv to lepiescnt, 
his principal, obtains equall) 111 either cam. And vet, paiadosnal as it may 
seem, it is evident, from the authorities, that the agi nt may, unde i iciuiii ur- 
cumstances, continue to represent and bind the inletests ol his toumr pnucipal; 
after the actual revocation of his authority. 

.“ Sow upon what principal does the obligation, imposed hv the a< ts ot the 
agent after Ins authority has teiminated, really rest ? It set ms to me the true 
answer is, public policy. The great and practical purjKibcs and interests ot trade 
and commerce, and the imperious necessity of confidence in tin sot ial and coal¬ 
men ial relations of uien, require that an agency, when i oust noted, should con¬ 
tinue to be duly accredited. To secure this confidence, and consequent facility 
and aid to the purposes and interests of commerce, it is admitted that au agency* 
in cases of actual revocation, is still to be regarded as continuing, in such cases 
as the present, toward third person 1 *, until actual or implied notice of the revo¬ 
cation- And I admit, that 1 can perceive no reason why tlft rule should be held* 
differently in cases of revocation by mere operation of law. 

** JtfatemS to me that, in all such cases, the party who has, by his own conduct, 
purpoeely incited confidence and credit to be reposed in another as his agent, 
and J# thereby induced another to deal Qjth him in good faith, as such agent, 
neither each party no^ his representatives ought to betpermitted, in*law, to gain¬ 
say tfeaeoiqsdsaion of credit and confidence so given to him by the principal. And 
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nary duties and employment, as binding upon his owner . 1 Now, 
in all these cases of factors, (and especially, if they are for- 


m 

I think the authorities go to that extent. (See Pickard v. Sear-,, 6 A<1. & EH. 
475.) The extensive relations of commerce ar*> often remote as well as intimate. 
The application of this doctrine must imlude factors, foreign as well as domestic, 
commission merchants, consignees and supercargoes, and other agents remote 
from their principal; and who aie lcqwired, for 'ong periods of time not unfre- 
quentl},-by their principal to transact husuies* of immense importance, without 
a possibility of knowing perhaps eu*n the piobahle continuance of the life of the 
piincipal. It must not nni'mpiontly happen that valuable cargot s are sold and 
pur< based in foreign countries b\ the agent, in ohedienee to his instructions from 
his principal, after and without knowledge of Ins death. And so, too, cases are 
const in tty occurring ot mouev being eolleeted and paid by agents, under instruc¬ 
tions of the piincipal. attei and without knowledge of his death. In al) these 
cases, thoie is certain!} \ von rea-on tor holding valid and binding the acts so 
doin' hv the agones wli'e h tie' principal had, in his life, constituted and ordered, 
that there would be to hold \alid the acts of one who had ceased to l»e his 
agent, by relocation of Ins power, but without notice to the one trusting him as 
hgeitt. 

“ Hut I him* said, tint I think the wight of-authorities are in favor of the 
limitation, or exception, to the rule insisted upon: and 1 will here briefly state 
the authorities relied iijmiu in support of the proposition. 

‘■It may he ob'emd. m the first place, that the doctrine, as expressed and 
illustrated bv Litthton and hv Coke, i» not ineoii'i-f* nt with the limitation of the 
rule.’ In the ca-c of Hupman r. Thompson, Will. Hep. It>5, Mr. li. Forteseue, 
in giving judgment, -peaking of mono} collected of tenants ot the principal after 
liiiTdealh. b> an ultoincv appointed by him in his lifetime, remarked as follows: 

4 The original debtors. the tenants, arc discharged;’ intimating thereby that he 
regaule.fthc payment by the tenants to the attorney of the principal, after his 
death, as pav ment to the representative of the principal. In the case of Knowles 
v. Luce, Moor, Ui.JuMiitf Man wood held, that, where the under-steward, not 
hawing the death of the brnd-stewnal, had assembled the ten.m's and thev ren¬ 
dered sen ice under him. although he had no authority in fact '</»■ >' ^ of 
the head-steward, his death not being known, it was such colo, of authority, cm 
the part of the muler-steward, as to make obligatory his acts of receiving the 

And the same doctrine is clearly recogniml by Lord Ellcnborough, in the 
case 0 f The King r. Bedford Level, 6 East, 356. In the ease ot MeDona d e. 
McDonald, Buck, cited to Justice Bailey in tlif .trial or the case o atte 
v. Free, 9 Barn. & Cress w. 167, it was said, and not disputed, that the we- 
0»WWerrcd to a case tried by Urd Mansfield, in which he held, that acts don? 
under a power of attorney in India after the death of the pnna />«/>"£ 
ttmee iff the fart, were to be held binding upon his representatives 
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eign factors,) and supercargoes, and masters of ships, cases must 
constantly have arisen, in which the principal has died during 


Crimes, 817, it is said : ‘ Again, the death of the principal will operjfte as a rev¬ 
ocation of the authority/ etc. „ 4 But where the factor or broker has authority to 
do an aut in his own name, then it would seem that the death of the principal 
will not, ipso factor determine such authority.’ In Chittj on Com. and Mamif. 
238, the law is said to be, that the acts of a legal agent may be good, done after 
the death of his principal, before notice thereof to those who are interested in 
his acts, as being done under a color of authority which stranger*. «ould not ex¬ 
amine. In Chitty on Coutr. 10j is the following language • ‘ And it is said that a 
sale or purchase by an agent, even after the death of his piiiuipal, if nn.de with¬ 
out notice of the faet, will bind the representatives of the l«'t*et.’ In the case of 
Davis v. Lane, 10 N. H. Rep. 156, it was held, that the authority ot the agent, 
when revocable by the principal, ^a*- suspended or revoked by his lunacv, in 
consequence of an entire loss of mental power. But held o/vo, that it the ptin- 
eipal, by letter or otherwise, had enabled the agent to hold himself out as having 
authority, and the incapacity of the principal is not known to those dealing with 
the agent, within the scope of his apparent authority, the prim ipal and those 
claiming under him, are precluded from setting up the in-anitv as a revoca¬ 
tion. 

“At the September term of the Supreme Court of IVnmyIvauia, m 1842, 
the question under consideration first came before that Court, in the < ase of 
Cassjday e. M’Kinzie, 4 Watts & Sera 282. To sustain the plea of jiavment of a 
certain judgment against Peter Cassiday, entered Apul t, 1837, m favor of Eli 
M’Kinzie, the executors of Cassiday offered in evidence the following older.— 

“‘Mr. Peter Casidy please pay to the bearer lujicrt But goon w list ever sum 
of money the Court should make to me as I am not able to t omc up to Court to 
git it myself and I dogt wish you to pay it to John M’Kinscy and the re< cipt of 
Robert Burgoon shall be good to you for the same. 

‘“ELY M’KINZKE. 

“ ‘ N. B. pay the money to no person but Robert Burgoon.’ 

“ The defendant below then called Robert Burgoon as a witness, to prove a 
number of receipts given by him tor money upon the order, ami the payment of 
the money as thereby expressed. The receipts were respectively dated Sept. 
*9,1838; Jan. 11,1839; April 15, 1889; June 12, Nov. 8,1839; and 

Nov. 15,1839. The receipts were admitted to be genuine, but objected to on 
tbejground that the payments to Burgoon were not binding on the plaintiff, who 
Vtas appointed administrator of M’Keuzie, June 21, 1839. The defendant also 
offered to prove, that the intestate went to tbe western country soon after giving 
Hg* *rder to Burgoon ; and that the money was pud • Burgoon witbottr Ifctty 
l&Mifetyft of the death of M’Kenzie. The Court excluded the evidence and 
m SvMB eateeptions. * 

& error, before the Supreme Court, insisted that the mon^y 
IgA# hf Casciday, before knowledge of the death of M’Keftt#, W*' 
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the agency, or during the \oyage and adventure ; and yet 
transfers and sales have as constantly been made, when .the 


a valid pa*ment It was ui_t<l b* tbf <ld nilint in error that tlx death of the 
principal MKtn/n wis \ rc*o ation if tin mwtr of the agent, Buigoon, and 
thuiiou tin pnmints to Burgoon wete *oil . 

'* The Supiimi Court w is unanun his m tlx opinion that the acta of the 
agent, dom attu tli li tth of the prim i[ il in i with ul knowledge of Ins death, 

Min binding upon tin putiis lt»_us I n •' mu n/ Uk opinion of the 
Court, lists tin following 1 mgingi I hi- m iu* li is bu .11 paid b* the debtor m 
good fnth and iuu** l 1* tin tgt nt in _ iod filth and w hi should it not be 
good win 11 the jut hoi it* is n *ok lit 1 itli is it lonlisstdl* is wain expressly 
n'oktdb* tlx pimupil in hi 1 h t im Can it bt thita payment 

midi to an i^mtfiom i {on i r ii tint)* in I li mom of our utiis to the west¬ 
ern s it*s iniplftudtu tin spunl pnpuK t ulUitingil btsisvoid occause 
his pnm ipd im* hiu li 1 li nn luluoiitb* u tud ruupt of the mone> * 

. It wool 1 Ik no t t t tin i_uit 111 1 ui ist t > tin dtbtor 

• In tin * m it l)i k I \ i t 1> 11 Jit* t Tig \ II 110*1 17 Missom Hep. 

214 tin sun* ipn-tion « u In tut tin 'siipunn Cunt if Missouu at its Oito- 
bu tutu, Is »2 Ibt h 1 ling ui h it C rurt w is tin sauu u in IVnnsiUania 

The ( omt inn un in im us in tin upi 11 1 tint tin in’i tint th lit of an agent 

dom aid 1 tin <h u!i 01 tin pi in*j d "itaoiit not.* 1 i= *uul v//<ts to those 
aits win ii must hi dom / n 1 of tin pnm 4 il md 110M ihosi acts, which 
tin agtut nn* do in hi < wn 11 un» 

“But tlu iasi ufl I 1 tun ulu itun is not om 111 w'mli the utsof flu agent 
could on 1 * 1 ivuutt d 111 th 111 >1 tin pimupil Jhc agent La Tern was 

not an ii nt t > nn s th tttli trt th lind Imt 011 I* tu mgoti Hi a baigain with 

soitu om in iihtiou to tin lonuiaiiu 1 hi institutions _i*m b* the piimu- 
nal to s, 11 **, 1 . is foil os I would U *1 r* srl id Janas if sou would sell my 

land I .111 ii.Mous to m 11 do ti* to sill it *ou 1111 , and I will siti-d} >ou or 

,t l w mi v hi M do flu lut mu 1 in (oi mi, hn I un l»ooi ana need), Unddr # 
the iutho.it* thus gnu. I » 1 m* ni.jl.Hmt mult <i*irlnl lontiait, upon 
exhibit in . tin h itu and base gfu n possession and rerun d pul P*'”jent , 

“ I In 11 is no in m neies.s.t* fo« the 1 output of s*le m thn is , to hive been 
m.<k »the nt tlu l>nm.p»l thinthm aoufcl h w , her<> f* » 

marie & contnu I to. th, -.le ol a ho- ornn. oilier >rt..U at pa«onal preport}, 
la the name of the ,,n«.|«l The u. ol .Klmunaak 

*** <—,» f »•* 

chaae-mone*, and promising a good title on tun pajuiu , 

b, a valid hXKUt.on el wb •*«»" Urns m the v.«e ol »«™ ' “™’ 

* Taunt. 874 Ss. where, on a s*ile ot ual pmput* b* the lorpontioi. of Caer- 

2 Tjunt 874, 3^. wtu re, o Qad l)CCO ine the pur- 

a»tthen, at pt.hlu auction, M *> 1», SU1 * of the tedor 

^er,aud U.O same was witnessed b) a * m lot w ^ ere this day * 

Hairing: ‘Th. abo*e mentioned premises 1 ^ lo the conditions 

mid to David Bowen (tty defendant hi low) to 1 ■* huzBeat ladder 

Utkitak within mentioned, and David liowcn, the pan Uaaor 01 high ** 

AWBCX. 53 
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dfeath of the principal must h&ve been unknown. No cash has 
as yet been derided, that, at the common law, the power was 

pf the ‘.aid lot, and Thomas Morris, Esq, the may or of the* said corporation, on 
behalf of himself and the rest of the burgesses and commonalty of the borough 
of Caermai then, the vendors of the premises, do hereby mutually agiec to per¬ 
form and fulfil, on each of thgir parts respective!), the within conditions of sale. 
Signed, T. Morris, Mayor. David Bowen.’ 

“And which contract of the mayoi afterwards, on the 2‘2d of June, 1801, was 
approved by resolution, and order duly made and entered at a corporate meeting 
of the borough, held in pursuance of their charter. After being twice argued 
at great length it whs unanimously held by the Court, Maiednld, C J, giving 
the opinion, that the conliact was ‘ on behalf of the corporation ’ The major, 
says the Court, * dul not contiact on behalf of himself personally, but on behalf 
of the corporation ; that lie acted merely as an agent’ 

“ The letter to La Fei ry, it i* tc^e remai kc*d, was not a pSwer of attoi ney, 
or intended to authorize him to ronWy the lands, only to mala a <oiitia< t oi sale, 
a bargain. So when A, an agent duly authoiizid, wiotc on a note, ‘by author¬ 
ity from B, 1 hereby guaranty the pay aunt ot this note,’ and sigiud in bis own 
name, A, it was held to be the guaranty ot the pnm ipal, and not of the agent. 
N. E. Mar. In s. Co. v. DiWolj, 8 Puk. 5b. 

“Although the lule is «omewhat stmt m i elation to the mode of executing 
sealed mstiuments by an agent, where, fiom the objects of the liistiuuient, it is 
essential they should be in the name <&nd under the sea! of the principal m 
order to give legal operation to the same , m t the lule is less stuet, and, nun eel, 
receives a liberal exposition in all conti n ts not undei seal made by the agent. 

, *ln such eases,’ says Mr. Stoi v, ‘ m fuitherance of publu polity of < n< ouraging 
trade, if it < an, upon the whole iiMiumenl, be toilet ted that flu tine objei t and 
intent of it are to bind the pnnnpal, and not the agent, com b ol’ t jiMn e will 
adopt that construction of it, how wet informally it may bt t spread’ The 
same doctrine is laid down by llie Supreme ('ouitoi the Uuittd Stales in the 
case *of Mechanics’ Bank of Alt v<unlna v Bank of Columbia, ’> NN L« it Rep. 
82fi; also by the Supreme Couit of Jiew Yo»k, in the tan’s of Pentz o Stanton, 
10 Wend. 271, and Townsend r. Hubbard, 4 Hill’s Rep. Sftl. 

“The contract under consideration would fall underpins lilieral exposition! 
and would have been obligatory upon the principal, if lit had survived, even 
though his name were not subscribed to tht i outract. It would have been suffi¬ 
cient that it appeared on the iaee of the contract that it was made for him by the 
agent. 

“ If, then, any contract, made by an agent after the death of his principal, 
Without knowledge of the event, in law can, and in equity ought, to be held 
binding, this is such a contract. 

i *“|f believe the weight of authority is in favor of tho role being the same at 
<£ 0 &tm 03 t law as in the civil law, in regard to acts thus done after the death Of 
the pjrigrippL But if doubtful, or even if the weight of authorities were agasfJl* 
» the existing at common law, in favor of the (finding character of the 

,acts the reason in favor of the exception is unanswerAlde."] 
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not lawfully exercised aTtcr the death of the principal under 
such circumstances. On the contrary, the general understand¬ 
ing seems to be that the acts done by the factor, supercargo, 
and master, arc, under such circumstances, binding upon all 
the parties in interest. These cases seem, in truth, to be dis¬ 
posed of by the single consideration, that they either are, in fact, 
cases of powers coupled 'with an interest, or are governed by the 
like analogy. 

§ Ihc same doctrine si etns to be understood to apply to 
cases of policies of insurance, procured by insurance brokers in 
their own names, but for ami on behalf of tin lr principals, 
whose right to receive tin- moneys tor lu^i^ upon Midi policies, 
after the death of their puneipaK, is admitted, without any dis¬ 
tinction, whether the death be known or unknown. Being par¬ 
ties to the contract, the} are treated, ih to tin* underwriters, as 
principal^, for the purpose of riicixnur sudi lories . 1 And, if an 
insurance broker were authorized to procure a policy of insurance, 
and should execute ln> orili t , but be tore the execution thereof 
the principal should, unknown to him, die, it would certainly 
deserve con-ideralion, whether, in such ei-e, tin policy would 
be utterly void b} the supposed relocation of the oriki by opera¬ 
tion of laxv. 

§ Whether, there foie, onr law be so ‘•trie! and rigid in its 
character, as to the implied relocation, resulting from the death 
of the prim ipal, in cases w here the agency can he, nay, ordina¬ 
rily i", and should be, executed in the name of the agent, and not 
<jf the principal, (.is has been often supposed,) is a point, which 
may, perhaps, be entitled to further consideration and examina¬ 
tion than it has been thought hitherto to require . 2 If it be thus 
strict and rigid, it certainly must imolve xcry many practical 
iiicouveiiiencos and embarrassments, without obtaining any clear 
assignable good to the community at larger But, upon such a 
subject, it is the duty of the commentator to abstain from any 
further reflections. 8 . 


1 At»tO,§§ J61, 273> 304 * % 

* See IHvk ix.Page, 17 Missouri, 2tU. # t 

* As to Uow tar a relocation of authority bj the death of the principal, un¬ 
known In both parties, will affect the agent nidi liability for goods purchased for 
the principal, see Stuout v. llberri, 10 Mces. & Welsh. 1, Ante, § 465 a. 
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$ 499. Sixthly. As to the dissolution d!r detennination of agency 
by the extinction of the subject-matter of the agency) of of the 
principal’s power over it, or by the complete execution of the 
trust confided to the agent. 1 Neither of these cases can require 
any illustration to make them more clear or intelligible. The 
dissolution results from the very nature of the agency. If the 
subject-matter of the agency has become extinct, as, if the prin¬ 
cipal authorizes his agent to sell a particular ship, of which he is 
the owner, and the ship is afterwards lost, sunk, or destroyed, it 
is manifest, that there is a physical impossibility of doing the 
act. If the owner has sold the ship to another person, before 
any sale by the agent, there then arises an implied revocal ion of 
the authoiity. 8 If the agent, in pursuance of his authority? 
makes a complete sale of the ship, the agency is, functus officio, 
and, therefore, has its natural termination ; ‘ 3 [and the agent can¬ 
not rescind the contract/] Bo, if in any other manner the prin¬ 
cipal’s power over the subject-matter becomes extinct, the agency 
over it also ceases. Thus, a guardian ceases to have any power 
over his ward’s property, when the latter comes of age; and, 
therefore, the guardian cannot authorize any further act to be 
done respecting it. 5 

§ 500. Here these Commentaries upon the Law of Agency are 
brought to their natural close. Upon reviewing the whole sub¬ 
ject, it cannot escape the observation of the diligent reader, how 
mfeny of the general principles, which regulate it, are common to 
the Homan law, to the law of Continental Europe and Scotland, 
and to the commercial jurisprudence of England. To the latter, 
however, we are indebted, nojf only for the fullest and most com¬ 
prehensive exposition of these principles, but for the most varied 
and admirable adaptations of them to the daily business of 
human life. It is, indeed, to be numbered among the proudest 
achievements of EAgland that, while the peculiar doctrines of 
her own common law have been cultivated and illustrated by her 
J&wyers, and administered by her Judges, with a sagacity and 


on Bailm. § 207 ; Fothicr, de Mandat, n. If2. 
f. on Bailm. $ 207. 

kpPaley on Agency, 188,189, Seton v. Slade, 7 Vea. 278. 

^'ord 1. Bush, 10 Alabama, 886; Smith v. Bice, 1 Briley, 648. 

Aat tlaltiM & 907 • Pndiia. A a m 119* ink a ill. 
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learning and ability rarely equalled and never excelled, West¬ 
minster Hall has promulgated the more enlarged and liberaj prin¬ 
ciples of her commercial jurisprudence with a practical wisdom 
and enlightened• policy, which have commanded the respect of 
the world, and silently obi allied for it m authority and influence, 
more enviable and more extensive even than those acquired.by 
her arts or her arms. 
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When liable for tortious acta, or not ’ 

- Rights of egents as to principals 

Commissions and compensation . 

Del credere commission . , 

When commissions lost or forfeited 
Commissions of, lost by illegal transactions 
So by negligence 
So by fraud br misconduct 

• So by gross omission to keep accounts 

By breach of orders 
Reimbursement of advances of . 

Ad* ances of, when forfeited or lost 
Expenses and disbursements of . 

When forfeited or lost 

Reimbursement of damages to, when and what 
Rights of, n. personam, against prim ipal 
Expenses of, after revocation of authority when pa} able 
or not . . 

■Personal remedies of, against principal . 

Right of lien of agent . 

Particular lien, wbat it is 
General lien, what it is . 

How lien is acquired 
,To what debts it attaches 
How lien is wan ed or lost 
How lien is enforced 

What agents arc entitled to a particular lien 
What agents, to a general lien . 

Lien of factors .... 

Of insurance brokers . 

Of bankers .... 

Of common carriers . 

Of attorneys at law 
Of solicitors .... 

Of sub-agents 

Rights of agents as to third persons . 

* • In cases of contract 

When agent is a party to a contract, or not 

When contract is in writing with asent 
i When he does not disclose his principal . 

When by usage of trade agent is a paity 
^ When he personally contracts, though as agent 

Contracts by master of a ship 96, 116, 266-2G8, 295-300, 

434, 448 

WTOflM* nghts are superior to those of principal 407,424 

controllable by his principal . 402,409, 418,420 


Sections 

.307, 819-322 
# 824-800 

824 , 827, 
. 828 
9fO-S84 
. 330 
. 331 
333, 334 
. 832- 
. 333 
335-838 
330, 313-850 
335-387 
844-350 
. 339 
312, 350, 385 


319 
312, 350, 8a5 
351-390 
. •! > 1—3o8 

. 8 «l, 3 iH, 375 
.559, 868 
364-366 
336- 370 
371-373 
. 373, 374 

. 875 390 

a 3 < () 3 < 8 

,579 
3S(t, 381 
. 382 
. 883 
. 3881 

3m. 398 
391-410 
102, rtolt, 391-412 
\ 403-412 

893-396 
. . 396 

. 897 
. 398 
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AGENT, Continued. Section* 

• When he may replevin goods sold . . . .396 

When he may sue for money advanced . . . 385 

When agent may sue on contrail, or not . ’ 102, 391-895 

Rights of third persons upon conn at ts of agent 404-406, 420, 421 

Payment to or by agent, ■when good, or not 58, 98, 99,181, 191, 

413,429-431,440 

Rights of, against third persons lor torts . . 414-416 

For irauds . . . .415 


ATTORNEY, Delinition of. • • • . 3,24 

Letter of, what it is . . • .8 

Cannot act a« principal at the same time . ' 9.210,212,213 

Liable for negligence ..... 201) 
Lieu of • • . * ■ • 

Cannot dth aato his authoi itj ■ • 12-14 

In law • • • • ■ * 24 

In l.v .. 25 

Joint power of, how ov i tiled • • 43 ’ 41 

AUCTIONEERS Choate • ■ • * ‘ '* 

I*owei- anil rights and dutie» ot . • ■ ''t 1 *, Ul 

Cannot d. h gate au"<ontv . . ■ • • 

s U he#.‘i they m,i) warnm ’ools •■old by them iOi.noti 

\\ hot In i they have in all uss a light louum 

* the (mu hase-munei on "ah s • • lu>, 108, note 

i " of)') 

* Cani'ol m U on eietlil ^ 

AUTHORITY, IIow given.* 

\\ hen it mav he deleg Ui d, or not . • • 12 18 

•Naked, what is • • ' , _ ’ 

Coupled with an interest . 1Gt ' 1<3, 4 ‘ 6, ^ l5 

Implied powei to delegate • * ’ oo 62^71' 

Construction of. wlun genial language used -1* 2 » ^ ^ 

When joint only ’ 42-44 

When joint and several ■ 4 . 2 _4 4 

. Joint, how eve. uted • * 42 44,116-155,161, 

162, H|. 


How authority is tube e\0( uted • 

Whether rovoeable by parol, when under-cal ■ 

How authority toupled with an interest i- to be 

executed ‘ . 

When cm ceded, effect of • • , 

Whioi i' an excess of, or not • * 

When less done than authorial.how far binding 
When it must be strict!) pursued, or not . 


49, no 


When joint agents must a l execute 
When »t » several as well asjojli . 
When it may be given by paw 
54 


164,178 
\ 166-178 

. 166-173 

g 166-174 
78, 79, 165-172, 
179-18P 
42-44 
* 42-44 

46-48 


AGENCY. 
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AUTHORIAL Continued. Buttons 

, vVhen it must be by deed ... . .49,51-43 

Execution of deed, in presence of principal . . 51 

rff agent tp bind “principal as surety . % 69 

Of corporation, when and how give%aud executed 52, 53 

When authority need not be given by deed 54-56, 58-62 

When unplied generally . . . * 54-56, 58, 62, 84, 89-108 

Nature and extent of ... 57-143 

How construed . 4 . . 21, 22, 62-7J, 74-75 

Incidental powers . . 57-76,81-83,85-87,94-106 

Incidental powers of particular agents . . 107-126 

How written instruments construed . . 62-72, 74-76 

How commercial instruments construed 69. 74, 75, 77, 82, 83 
Distinction between authority and private mstiuctions 73 

Instructions, how construed. . . 73-75, 77*2 

Parol evidence to explain, when admissible, or not 76, 77, 

79-83 

Deviation from, when excused . 83, 118, 141-143, 193, 237 
What not implied . . . . 77 79, 98, 99,119 

Distinction between general and special autlioiih 

as to thud persons . . ^ 1 7-22, 73, 126-183 

~ . 146-16i 


Mode of exet ution of . . 

When i oupled w ith an interest . 

Win n to In executed in n uni of prim ipal 
IIow deeds to hi ext < ut< d l>_y agent 
Ilow otliei instillments 
When pi int ipal bound b\ mode of execu¬ 
tion 

When agent bound bj mode ol execution 

What is a deviation from authority, or not 
When execution of, is good pro tanto , or not . 


K.t, 173 
1 y-153 

146- 152 
152-155 

147- 155 
laO-160, 
2M 278 
167 172 
107-172 


B 


BAILIFF OF A MANOR, 

i What acts he may do . . 

What leases he may make 
BANK, CASHIER OF, . 

*' Implied powers of * 

, 1 Whin his acts bind the bank 

ip When bis acts do not bind the bank 

JMSfBXWbm agent may deposit with . 

7 ^ Lien of 

^jfclLL <^jr LADING, Who liable on, for freight 
$Hj£b AND NOTES, When agent peiporjally liable on bills, 
" fatWtot indorsed, or accepted by him * 


. 101 
, 101 
114,115 
114,115 
114,115 
114,1J5 
202, 2d8, 218 
. 380 
263, 274,304, 395 

*155,269 
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BILLS AND NOTES, Continued. 


Sections 

When agent can draw or indorse, and 

how 

. -59 

BOTTOMRY BY MASTER OF SHIP . 


118, 450 

BOUGHT AND SOLD NOTE, What . 


* 1 
. 28, note 

BROKER, Definition of • . 


. 28 

Does not act in his own name 


. 28-34, 109 

May buy and sell goods . 


. 28, 29, 211 

Has not custody of goods 


28, 34 

Bought and sold note of . 


. 28,*and note 

Powers and duties of 

28-32, 31, 

31 «, 109, 187, 209 

Cannot delegate his authority . 


13,'29, 34 a, 109 

For whom he is ajiont 


28, 31 

When for both parties . 


28, 31 

Dillercnt kitids of . 


. 32 

Implied powers of 

28, "is. 10^1, 22 f »-227 

To insure, when he may receive loss 

. . 

. 58, 103, 191 

When he ny»\ refer or compromise a debt 

. 58 

When lie cannot sell on « 1 edit . 

• • 

109, 226 

C.innot generally receive pawnent 

• • 

. 109 

Polii \ broker, authoutv ol 

• • 

5\ life, 109 

Mas adjust and lei cm hw«cb on polit 

ies 58, 103 

, lo f >, ami note, 191 

lhligcnctPmjuiied ot 

• 

. 127 

When looker nwj sue in las own name, or not . 

109, 161 

II is no lien 

. , 

. 34 

Sometimes acts as f.n toi . 

• 

34, note 

► L .‘ 
CARRIERS. COMMON, lien of . 

• 

• • 

373, 382 

CASHIER OF BANK 

• • 

. 115 

Powers of 

• • 

.115 

a 


May dispone of bank funds, to pat its debts . 

‘May draw ehe< ks on other 1* ink" lor its funds 
What powers he has not 
Cannot bind the bank b\ his unauthorized declaration or act 
raiment ot bayed choc k b), when it binds the bank 
CAUSE, Proximate and i emote, of loss, effect of . 

CLUB, Committee of, how and when liable, or not . 

COMMISSION, When agent entitled to 
When not . • 

Not, on illegal transaction . 

Not, when guilty of negligence 
• Not, when guilti of misconduct 

' When forfeited . ’ • 

COMMISSION, M credere, Meaning of . 

COMMISSION MERCHANT, Definition of 
COMPOSITION OP DEBT, When agent may make . 


115 

115 
115 
115 
. 115 
219, 2*20 
. ■ 286-289 
326-330, 348 
329-333, 348 
. 830 
. 331-383 

831-384 
331-834 
33, 112, 215, 828 
. 38, 

. 99 
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» COMPROMISE OF DEBT 

When agent may make 


if 


i Suctions 

, y» 

• « • • 99 

CONFUSION OF PROPERTY, By agent 179, note, 890, 205, 332, note 
Effect of, by joint sale of property of £veral 
principals . 

CONSENT, Tacit, when implied in favor of agent 
CONSIGNEE, Definition of 

• Rights of . * 

Joint consignees 
• When property vests in 
May insure for his principal . 

When agent consignee liable for frei^l 
When he mav sue on bill df lading 
CONSIGNMENT, . . ' . 

When treated as joint 
When as »e\ oral 
To oi b> paitueri> 

By part-owners 
To agent, elicit of 
CONSTRUCTION, 

Of written instruments, belong* ti» tin court* 

Of power.* of agent’} 

CONTRACT, When agent may *«c on 
When principal may sue on 
When agent bo Ad L>) 

When principal bound b) 

Whether principal liable ter, under seal 


179, note, 205 
. 64-56,87-93 
. .. 33 

111, 274, 395 
44 

111, 274, 895 
. Ill 
. 274 
271 ,^ 

42-41 
42-44 
89', 44 
. 40 

271. 895 


63, 63 a 
. 21. 58 125 

. 102,161, 391 402 

1 MM03, 402, *03, 4IK-429 
. 154-100,268-300 

116-160, 275-300, 412-452 
. 49 

Contracts of agents a< ting tor both parties \oidable . 211 

CONTRIBUTION, When agent is entitled to tor damages . 839 

When not .... ST* 311 

CONVERSION OF PROPERTY by agent . . ■ 210, 215, 21 7, 225 

Remedy of principal in ease of . 224, 229, 230, 436, <87 

CORPORATION, How it must a< t . . . .16,52,58 

Must hi t by agent ..... 16,52,58 

, How appointment made by . . . . 52, 58 

Cannot delegate authprity , . . 18,14 

When authority by, need not Iks under its seal . 52, 88 

Implied authority of, to act and make contra* ts . 62, 68 

Liable for tort of agent ...... 308 

When notice to its agent binds or not . . 140-140 b 

4I Whether notice to the directors is notice to • . 140 0,140 5 

.CREDIT, Sale on. 60, 109,110, 860, 210 

* When at agent may sell on credit . 6(^ 109, 110, 200, 209, 226 

When not . . . 60,108-110,900,826 

Exclusive credit, when given to the 
prpeipal or agent . . 280-800,481-498,448,447,449 
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CREDIT, Confined. $ 

CllKTi inr r n ? ht ' 288) 289 ’ 296 ~ 299 « 482 > 440-149 

CUSTOM OF TRADE, Effect of, as to authority 

ageDt V ' • 00, 77, 86, 87, 96, 106, 189, 223, 226 


D 


damages, For what, ape lit is li ihlc 

Proximate aud remote 
Iluks of asoei taming . • . 

Probahh, agent not liable for 
JVivnuu and n inott, win u agtnt liable for 
\\ lien ag« nt entitled to 
1 loin piimipals 
1 1< Ill tllilll {M*l -oils 
Minn igc nt not i ntitb d to 
DEAIfl Ol I'Ul.NC IP»\L, lit \U( ation oi aulhontv 


Ltlei t on at ts of a**! nt, when tin death is unknown 
DIAL AKA! lO.Ns, 

Ot i_k nts win n tin \ i ml jmm ipal or not 

i'ii|ti»oi hank win n Inn ling on th< banks 

DEED, Aulhmiti 11 k \i urn , must hi umh l m il 

Exi iition b\ ag« nt m jiusuu t,( pmnipal 
Must h» i mi iin 1, huw h\ toipoiation agents 

DEFENCES, ot ugi nt 

lot not plot in iu_Mii»Miam c 
IV OIlllsMOlis lit jioln \ 

I’m oinissious ot dull 
W hat a good defem e 

Illegality of tiansailion 
Nodaniigi his o<lulled 
^ OierwIn lining uectssiiv 

What not a di tt m e 
Ot third jm. isons, to suit' l»\ aji nts 
l\\ principal, to suits l>> thud poisons 
By thud pi i ons, to suits 1 h principals 
To suits l») agents 

When unmg credit to agent is a good defence 
DEL CREDERE t OMMIbbloN, Di fimtion of . 

Eileit ol 

Makes no diftuinio in extent ot authority 
Dufies of lacior with such i loinini&sion 
Compensation ol lactoi uuuei such a commission 

DELEGATION OlTkV 1'JKHU TY, 

Wjj^ni it niA} be made, or not 
Agent cannot delegate 


217 c-221 
217 t-220 
217 .—22J 
22D, H\ 
217 r-221 
. 339 
. .539 
411 113 
141 

349, 188, 491-196 


4S8 


134-13J 
114 115 
49-51 
. 51 

149 
23a 201 
. 2 22 
222 
. 222 

. • .222 
195, 222, 233 
235, 238 
83, 11S, 141,142, 193, 237 
. 223 
4i/4-409 
. 432-435 

401-409,418-431 
. * 404-409 

432-435 
33, 112, 21), 328 
33, 112^ 215, 234 
. 112, 215 

21a, 234 
. 328 

2, 6, 11-16, 29, 84,108 
. 14-16, 29, 34, 108 
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Portion 

18, 14 
14, 15 
14, 15, ‘29, 31 
. 108 
13-15 
. 108 
29, 109 
84 a, 110 
. 109 
8 ( 5 , 120 
247, 440 
247 
. *247 

. 2 # 
•208, 218 
‘202, 200, 208. ‘218 
. 208 


DEjEdfGAtTON OF AUTHORITY# Continu'd. 

Corporation cannot delegate . 

Except in special cases 
Factor and broker cannot 
Auctioneer cannot 
When substitution good, or not 
Auctioneer has no right of 
, Nor broker 
Nor &ctor 

a 

Nor policy broker 

Shipmaster, when he maf delegate his authority 
DEMAND, by agent, when good, or not 

Effect of ratification «of an unauthorized demand 
Of payment by unauthorized agent, not good 
DEPOSIT, When agent must make, of his principal’s money 
In what manner to be made . 

When agent liable for loss of, or not 
Must be made in name of principal 
DEVIATION FROM AUTHORITY, 

* When excused . . . 85, 118, 141-143, 193, 287 

When not excused . . . . 189 194 

DEVIATION FROM VOYAGE, 

When a defence lor an agent . . . 218,219 

When owner and master resjionaible for loss of goods 
alter deviation . . . . . .218 

DILIGENCE,^What degree required of agents . . 182-188 

Governed by usage of trade and habits of business 185-191 
(Stc Ni.guoknc k ) 

DISCHARGE OF PRINCIPAL, By acts of creditor . . 132-484 

* By agents taking or giving security . . 438, 481 

DISSOLUTION OF AGENCY. 485-500 

By act of party . . ... ^63-169 

By operation of law . • . 4C2, 480,488-500 

By revocation of principal .... 4G3-469 

In cases of part execution of power . . 405-469 

What amounts to a revocation . 47*, 475,500 

At what time it takes effect . . 470-474, 

By renunciation of agent . . . 402, 478, 479 

Revocation by change of state or condition 480-480 

By insanity of principal . . • 481-404 

By marriage of principal . ; 481 

By bankruptcy of principal . * . 482 

When bankruptcy not a revocation .... 482 
Revocation by change of state or condition of , 

. agent . . ... 481,485,486 

* When marriage of agent is, or is not ’ . . 485 

< W]ben bankruptcy of kgent is, or is not . . 486 
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DISSOLUTION OF AGENCY, Continued. 

f When insanity of agent is . 

By d.eath • . 

By death of principal . 

When death of principal is not 

When power coupled with an interest not 476, 477, 

Bv deatlfof a sent . • 

• r • • • 

Whether power in all cases revoked by death in 

our law . . 

^ In cases of supercargoes, hictr.-s, and masters of 

ships, when death of principal unknown 
DUTIES TO GOVERNMENT, When principal liable for 
When principal not liable for 

Not to agent, for duties illegally 

^ o • 

evaded .... 
Illegal, not repaj able to agent 
Saved by smuggling, not allowedto agent . 


Suction* 

' . 487 
488-494 
. 488 
. 489 
483, 497 
490-492 

490- 500 

491- 500 
335, 336 

343, 344 

i 

343-345 

344, 345* 
. 343 


E. 


447, 448 


ELECTION OK PRINCIPAL OR AGENT as debtor. 

When allowed ..... 

ELECTION OF REMEDY against principal or agent . lot, 269, !t0 te , 291, 

*294, *295 

In the Roman law discharged the other party . 294, 295 

But not in our law . . . 294, 295 

EQUITY', Owner may he hound in equity, by the act or contract 

of hi* agent, when not at law . . 148, 153, note, 162 

EVIDENCE, Parol. when admissible to explain authority, or 

not ..... 62, 76, 79, 80, 83 

Not admissible to enlarge authority . . 76-81 

EXCESS OF 'AUTHORITY f>v agent, ctlcet of . . 165-174 

What is an excess ..... 165-174 

Whatnot 165-174 

When execution of authority good pr<> ttjntu . 167-172 

EXECUTION OF AUTHORITY . . • 0,57-90, 144-181 

Mode nf, to bind principal .... 147-164 

When agent bound by mode of . . 14>-1G0, 263-290 

When good pm tnnto ... 

When coupled with an interest 

(Nee Authokity.) 

EXECUTORS AND ADMINISTRATORS, 

Cannot act adversely to t ie estate . t * 

Cannot buy or sell for themselves . 

EXERCITORIAL ACTION, What it is . 

EXEUCITOR NA FA*, Who is in Roman law . 


167-172 
1 f. 4, 1 73 


, 211 
. '211 
. 163 
116, 117 
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FACTOR, Definition <rf • . 

Differs from a broker, in what respects 
Is a general agent 

, Geueral {towers aftl rights of 4 . 

Bays and sells in bis own name . 
Powers of, in cases of necessity . 

When bound by his contract, as well 
■ pal ... . 

Foreign factor . 

Domestic factor . . . 

Special property of, in goods 
. Lien of . 

Powers and duties of 


^ Sot tlono 

» . $3-34 a 

84 ai 

. 34, 110-114,131 

■ • . ’.110-114,131 

. 84,110-114 
. 85,141-143 
as his princi- 

112, 266-268, 2ft0, 400 
. 268, 290, 400 

2P8, 401 
84,111 

84, 118, 873,376, 378 
84, 34 a, llAlS, 131, 209 


Cannot delegate bis authority . . • . 

Diligence and skill required of . 

When be may sell onRreriit 

. 34 a 

. 186 

. 60, 110, 209 

Incidental and implied authority of 

110-113, 131 

May insure ..... 

111 

May sell in his own name 

llo, 112, 898-403 

Cannot pledge or barter goods . 

. 113.225 

May pledge for advances fm prim ipal . 

A 113 

May pledge for charges .... 

. . .113 

When he may make a joint sale for several pniicij 

ils . 179, note 

When he may stll to reimburse advance-, 

. 71, note 

Right® of ..... 

107-410 

Li cmi of, particular and general . • . 

873-378, 407 

Rights of, when superior to those of principal . 

407-411, 423, 121 

Rights of, when subordinate to those of prim ipal 

402, 401, 110, 

# 

418-420 


When he may sue or be sued on contract . 112,400-402 

When he nmj lie sued . . . 290, 400-402, 14J, 448 

When he may maintain an action for tort to property . . 401 

Foreign factor, when deemed the sole principal 208, 290, 432, 448 
FACTOR*AGK, or commission ... . . . .33 

FEME COVERT \ {Sue MAiinir.D Woman.) 


, Cannot authorize others to act for her generally 
Maj in special cases 
Hay be an agent : 

FOREIGN PRINCIPAL, When agent liable on contract for 
’FRAUD OF AGENT, When principal liable for . 

FRAUD UPON AGENT, When he may sue for . 
FREIGHT, When agent is liable for 


6 

e 

. 7,8 
268, 290, 400 
126, 127, 139, 458 
. 415 
268, 274, 895 






INDEX. 


645 


GENERAL AGElgX Meaning nf . . 

% ' When his acts bind bis principal . 60 , 70 , 73, 126-128,181 

t - • Even though he violates instructions , . 73 196—133 

Reasons of the doctrine . . . 127 and note, 133 

Factor is a general agent . . 110 - 114 , 181,224 

Master of a ship is a general agent . . 116—123 128 

GUARAN n (m i. cKKDKhh) . 33,112, 215,328 

GUARDIAN, Cannot Ifc principal and agent e.. the ^amc time . , 


HOMAGE, Cannot be done by an agent . 
HYPOTHECATION, 

When master of ship may hypothecate ship 
\\ hen he may hypothecate cargo also 


. 116. 

. 118 


IDIOTS AND LUNATICS, Cannot l.c principals ... 6 

Cannot Lv agents . ... 7 

IGNORANCE OF LAW. No excuse . . . 225, 226 

ILfifrlGAL ACTS. AuthoriJ|'to do, not presumed . .107 

ILLEGAL COMMISSIONS, Not recoverable .... 830 

(.See Ai>vam i:s.) 

ILLEGAL CONTRACTS of agency are void ’ 105-197, 235, 330, 344-348 

ILLEGAL INSTRUCTIONS, Not obligatory . . 195-197,235 

ILLEGAL PAYMENTS, When recoverable* back, or not 300, 301, 344, 345 


IMPLIED POWERS 

\Vhcn powers are implied 
When not 

INCIDENTAL AUTHORITY of agent . 
INCIDENTAL DUTY of agent 
INCIDENTS to principal authority, What arc 


. 55-Go, 92-125 

. 55-60, 87, 92-125 

. ’ '77-80, 98, 99 

. 55-60, 87, 92, 125 

192-210 

5 s-tin, <3, t j, 18 , 85—88, 
96-120 


INDEMNITY, \Vhcii agent entitled to 
, , . When not . 

INDORSEMENT, When agent is authorized to make. • . 
Power of jKvrtner to mak 

Of negotiable instruments, apparent title by - 
Elite! of, by agent* . 

INFANTS, Cannot delegate authority 

May be agents • • 

INNKEEPERS,How and when responsible for acts of their 
servants . 

INSTITOR, Meaning of, in civil law 


339f 340 
. 341 
59 
124 
227, 228 
. 269 
6 


458,459 
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w ’ S«tfcfaa 

PSTITORIAL AG'HON, What.16# 

INSTRUCTIONS, How construed . 72-88,86, 96, 198, 199, note 

^ben principal bound, although violated . 70-78, Ijj6~i88, 

When deviation from, is excusable, or zfot 85,118,141,198*198, 

287,883 

Illegal, not to be followed .... 195-197, 285 
How and when to be followed . . . 188, 192 198 

Breach of, when agent liable for . • . 832,883 

, Commissions lost by breach of . . . 831 -333 

When restrictive of authority, or not . 72-71, 78, 1 *»H 

Usages of trade, effect of, ou . . 60, 76, 77, 86, 96 10<, 159, 

196,190 

Parol evidence to explain, when admissible or not . 76*82 

Deviation from, when excused 
When not 

INSURANCE, Who may insure 

When broker . 

When factor . 

When consignee may make 
Who is bound to in*uie 
Who may not insure . 

Ship's husband may not 
Ilow orders foi insurance executed 
Defences of agent for not pro< urine, what arc 
Broker, duties and dihgcme requin d of 
Broker, when he may receive los. 

Abandonment by age nt, when good • 

When agent may adjust loss . 

When agent may ijimih. or not 
When agent responsible tor negligence In proem mg 
insurant e 

, When agent may sue on policy 

When principal may sue on policy 
In eases of necessity ^whether agent may make 
INSURANCE BROKER . 

Lien of, general and special 
Eights of 

Duty of ... 

• May adjust and receive losses 
When bound to demand payment»of losses 
INTEREST, Joint, in pro]ierty, in cases of agency 
Several in cases of agency 
CptfpM with a jtower, effect of 
ub advance| when allowed to agent . 

When agent bound to pay interest 


good 


85, 118, 111, 194-198, 2.17 
. 1*9-192 

. Ill,189-192 
32, 58, 189-192 
.Ill, 189-192 
111, lhD, 192 
189-192 
. 85 

. • 35 
. 191 
. 222 
187, 190,191 
, 68, 103, 191 
, . 103 

103,191 
111, 189-191 

. 218 

109, 111, 161, 272, 394 
. 161 
. 141 
. 32 

378, 319 
58, 103, 109 and note, 191 
58, 187, 190, J91 
08,103 
. 191 
#8,89 
88, 89 
164^7* 
. (388 
206, 221 






INDEX. 


647 


interpretation of instruments, Sectkm8 

Generally belongs to the court ’ ‘ 63, note, 74, note 

Bat in commercial instruments the meaning of 
" v particular phrases sometimes is left to the jurv . 74 note 75 

INVESTMENT OF PROPERTY, J ‘ ' 75 

• W hen agent bound to make, or not lor the principal 205, 206 


. JOINT 


JOINT 

JOINT 

JOINT 

JOINT 


JOINT 


JOINT 


JOINT 


JOINT 


AGENTS . 

Powers and rights of 
When all must act, or not 
Liability of 

CONSIGNMENT . 

When to be treated also as seier; 
INSTRUCTIONS . 

How treated 

INTERESTS, In cases of agency, 
OWNERS OF SHU’S . 

Powers and rights of 
Majority of, govern 

POWER OF ATTORNEY 

What may be done under 
When all niu-t o wen to . 

When joint and several . 
PRINCIPALS 

I nut met inm* by . . . . 

Powers and rights of 
SALIC for several principals, When 
Ilow lo'S apportioned among thei 
TENANTS . . 


il, or not 


good, 


or not 


. 42 

.. 42 
. 4.2 

232, 233 
38, 39, 42-44 
38, 39, 42-44 
. 38 

. 38 

38, 39, 42-44 
. 40 

40, 41 
40, 41 
42-44 
42-44 
42, 13 
42, 44 
38, 39 
38, 39 
38, 39 
179, note 
38, note 
38, 39 


LEASES, Wlmt, and when, a bailiff ‘of nupior may make 
LETTER OF ATTORNEY, What 
How eonstrned . • • 

LETTERS OF INSTRUCTIONS, How construed 
When restrictive of authority, or not „• 
LIENjtOf agents *■ • • ‘ • 

Nature of lien . • *• 

Particular, what . 

General, what . ' < t * 

Partieular, how it arises . ■ . 

■*,, Who entitled to . 

||ow acquired . 


. 101 
3 

62-72 
78-76 
* . 70, 75-83 

351-390 
. * 352,353 

. 354 
.304 
355-357 
355-357, 373-400 
359-363 
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IAj53$ y Continued. * 

'For what 4|aims and debts 
How waived and lost 
How revived . » 

HeW enforced . . . t 

General, who entitled to 
’ Does not exclude personal responsibility 
When personal responsibility waived . 
Of sub-agents .... 
Of auctioneers .... 
Of attorneys . • . 

• Of factors 

Of brokers *. 

Qf bankers . . • 

Of common carriers 


y 

+ ‘ SM’tiOM 

. * 364,363 

866-871 
. 870 

371, $72, 383, 407-412 
373-883 
385,407-412 
8?5 
388-890 
. 27 

3<?3 
31, 3M 
31, 370 
. 3*o 

3S2 


M. 


MANDATARY, In c»'«l law fc . . • 

MAND VTE, In cml law, what 
AJAXDA 7 011 , In mil law 
MARRIED WOMAN, 

Cannot gent i all v dt legate aiitlionty . 

May in special tancB, 

May be an agent 
Rights of, as to sepal ate property 
MASTERS, When liable on tontiai ts of sirvants . 
When for toits of servants 
When not 

M YSTER OF SHIP 

Powers and duties of 

As to employment of ship . 

As to repairs of ship 
What he may do, or not 

As to shipmhnt of officers and seamen 
As to equipment and repairs of ship 
When he may delegate his authority 
Power to hypothecate 
Treated as quasi owner’. 

Treated as general* agent of owner 
* Has special property in^lnp 
When liable on contracts 
When be may sue in bis own name 
For freight* . 4 . 

t For a tort to ship . 

Power over cargo 


308 , 

318, 317, 456, 


36, 


119, 


116, 117, 278, 

116, 

. to, 

116, 117, 1 GO-161, 


. 4 

1 
4 

6 

6 

7,8 
. 7,8 
442-451 
452—4o6 
158-462 
. 36 

116-123 
116-121 
116,117 
116-121 
. 120 
122'123 
36,120 
116, 117 
294, 316 
Id?, 128 

116,117 
278, 294 
116,161 
. 11*0 
. .116 
118,141 


♦ 
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MASTER OF SHIP, Continued. 

Power in canes of necessity 
• When agent of underwi iters 

When owner bound, although raasti r disobeys his in¬ 
structions . * 

Powers of, when supercargo 
When h» acts bind the owner, though made in his 
name . 

Sale by, in cases of necessity 
When masti r bound by contract 
When exi lusive credit gnen to, or not . 

Liability of, to third persons for torts 
Liability of, to third persons for his own negligences 
Inability of, to third person*, for the negligences of his 
crew . . 

Not liable for wilful Dispense* of his ciew . 
Whort*he may -uc oi be sued on < untrue ts 
^MISREPRESENTATION* OF AGENT 

9 111 1*1,1 'hMAIION ) 

MONEY, Paid by or to agent, when lecovei iLlc bach 

Paid by or to agent by mistake, whin lccoierable, 

■* and by whom . 

Paid by mistake to agent, when iciotciank buk 
from hnn 


Sections 
118,141 
. 118 

126-183, 443 
* . 86 

161, 204-296 
118, 141 
294-299, 399 
294-299 
308, 315 
308, 315-317 

315-318 
. 318 

294-299, 399 
134-140, 452 

398,435, 451 

308, 135, 151 

.. 300 


N 

NECESSITY, Whtn it excuses deviation from orders 83,118, 141,142, 193- 

108 

Power of master of ship, in cases of, over cargo 118, 141, 208, 

237 

* Powet of other agents in u*u of 85, 141, 193, 237 

Aaenl" tiom necessity , powers of 85, il8, 141, 142, 193, 237 
. Suborn, power of, in cases of • • • 

Sale in cases oC • 118,141-143 

NEGLIGENCE, When agent responsible for 199-201, 217 226, 333, 848 
When agent liable for negligence of sub-agent . 201, 217, 

# 217 a, 821, 822 

When not. 2 °* 2 

When pimeipal liable for negligence of agent . 252-202, 

452—456 

Is ordimily a question of act, not of law . * 

NEGLIGENCE OF AGENTS, . 

When principal rcspoi^ble for • . 25- - , 

Public ageut, when liable for acts of sub-agent, or ^ ^ 44? 

not • ** • • ‘ * gig ««• 

•When public agent liable for his own toYts 
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t NEGOTIABLE INSTRUMENTS, t * s«d«» 

,Vi * Apparent title to, in*agent, effect of . .. .84, note, 228 

'JNFEGOTIOBUM GESTOR, of the civil law . * . 142, 148 ’ 

NOTICE, When notice talent is notice to principal, or not . 140,451 

When agent nm>nd to give ndtice to principal of his 
acts m i * 9 « • « « 206 

By unauthorized agfint, not good . . . 245-247 

Effect of notice, that ^gent is violating his doty 72, 78, 127, 224-228 
What is notice of defect of title, or not.... 228 
Effect of notice, that agent is acting as such . . . 444 

I What is, to corporation or not .... 140 a, 140 b 

Whether notice to one director of corporation is . 140 a , 140 6 

O. 

OFFICERS, PUBLIC, When liable on their contracts . . . 30G 

When not . . . • . 302-806 

When liable for torts and illegal acts . . 307, 319, 320-322 

Not liable for torts of under-officers . . 319,321,322 

Not liable for negligence of under-officers 819, 319 a, 321, 322 
When they cannot sue on contracts . . . .412 

ORDERS, Construction of ..... 69-75,82,86* 

Parol evidence to vary, when admissible, or not 62, 76, 77, 79, 81 
Usage of trade, effect on .... 77, 78, 86 

Breach of, ag^it liable for . . 189-192,217-224, 338 

Deviation from, when excusable . ’. 85, 141,193, 237 

When not ..... 191-198, 223, 226 

Illegal, not to be obeyed . . . . .195 

. Defence for breach of ..... 217-22^| 

OWNEtf OF SHIP, 

When boond by acts of master . . . 116-123, 294-299 

When he may sue or be sued on contracts of master . . lol 

When boron by contracts of master . . 116-123, 294—299 

When boond for torts and negligences of master and 
crew . . ... . . 308,413,456 0 

When, of the pilot ..... 456 a 

Not liable for wilful trespasses of master and crew . . 819 

OWNERSHIP, APPARENT, # 

Effectof . . . .84, 08, 110-112, 164, 224, 227, 228 

* Of negotiable securities . . . . 85,82,227,228 

Acquiescence in . . . . . . 90-418 

Agents of partnership . . , 87,80,124,125 

When one partner may bind the paiinership . 87,89,194,125 

When not ... 17 # 80,124,125 
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PAltTNLR, C nnlmued 

Consignment by a 

Instructions by 

May delegate power to agents A 
May pledge and sell partnctslup property 
Maj borrow money . 

May make and negotiate notes 
PART OWNERS OF SHIPS . 

• • 

Powos and lights of 
When majorit) of govun 
P YYMENT, To or bv agent, win n gool 18, ns o') 181, l >i 413 429-431 440 


Sections 
. 39 

39 
39 
. 124 
124 
124 
40,41 
40, 41 
40, 41 


When not 

Implied autlinritv to n nu 01 not 
In what marine 1 to be move l 
Must be ip monc\ IS 1 " , 1 

Faitormav rump 
Broker in.i) not n 1 \« 

Pohev brokirmu u uu 
Wht ti igi lit mu t dun in I 
Demand of, bv ui urihori/ul tg nt -not gool 
To agt lit when H vo * 1 » 01 1 t 
To agi nt when mom il 1 t 1 k fi >m i„u\t 01 n t 
lilt gal, t fit 1 1 of 

Of illt gil inti lest not 1* mill It 1 \ k 


9*> 9 1 191,418,440 
5b, 98 11 102, 103, 191 
98 109 1S1 202,413,430 
1S1, 2(J2, 215, 413, 430 

lljyk 

• lO^F 

5S 109 10) an l note, 191 
I'M, 200 


AY In 11 t iking m mtv 1111 ints t 


Bj mistake 

PILOl, Wh nownir luhle for 1111 temii 


. 247 
300, SOI 
300, 801 
oOO, 801 
344-348 
4 12-495 449 
43) 451 

n n „li_tn e of or n t 15 b c 


W lit n instil li ihlt theretji 
PLEDGE, Win u powt r to t \ist" 01 not n 
t i tors have not gum il povvei to 
bite tor* nnv pledge 111 *pt nl <asv 
\\ lit n imnupil inn leeovei 

1 POLICY BUOKI Rs Dun sot 

D hgt mt ot 
P ivv 11 ** uul 1 ight» ot 
Lit n of 

POLICY OI IN''FRANCE IU ACINI 
NN hen ngent nmv pioi nit 
\\ hen agent bound to insure 
Who in iv sue then on 
Y\ hen igent nnv sm 
YV htn pum ipil nnv sih tl < non 
roSTMASTER DEPCIY Livhlt for ns own tit t uilts 
Not liable foi dtf lulls ^pis e lerk' 
POSTMASTER-GENERAL Notlnllt tm defaults of dcputie 
POWER, When joint ( be# At* 1 iioki 1' ) 

• Wht n joint and stsvei al 


916 

^ 79 99 

112 113,225 
114 
2 25 

. 32, 58, 187 
191 

, 58, 191 

84, kote, 379 

111,190 
111, 190 
Id) 112 161 272 04 
10J 112, 161, 272 394 
109 161,994 
919 5,-821 


119 a, 3^1 
319, 821 
42-44 
42,43 
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J*^Ej£|p9» tintted. 

'’W attorney, how construed 
Incidental powers . 4 

Implied powers di| 

IIow executed 

And in whose name 
What, not Implied . 

Mode of execution of 
Coupled with an interest, how executed 


Sections 
• . 62-69 

, 58-60, 78, 77, 78, 85-126 

55, 56, 58, 59, 87-89, 100-156 

. 42, 44, 146-155, 161, 162 

. 146-155, 161, 162 

, . . 76-78, 98, 99 

145*1-155, 161, 102, 165 
164,173 


Coupled with an interest hot revoked by death of prin¬ 
cipal . 

PRINCIPAL, Definition of . 


476,477, 183 
8 
6 


6 
6 
6 
6 

9, 210, 211, 218 
. 87-92 

126-188, 165 
. 147, 155 


Who may delegate authority . 

Who not .... 

Infant 

Mamed woman 

Idiot or lunatic 

Cannot at same time act as agc*nt 
When h*ound by his sileneo or acquiescence . 

When bound by at t of general agent 
When bound by mode of execution of power 
When bound by instrument executed bi agent 147-155,161, 162 
■When not ..... 147-156, 165 

When bound as surety hi agent’s writing . • 69 

When he may avail himself of instrument executed 
lij agent ..... 160,418-421 

When he maj sue on instrument executed in name 
of agent . 1C0-1*»3, 209, note, 402, 403, 418, 428 

When he maj sue on eonliaet of his factor . . 161, 270 

■When he may sue on contract of master of ship . .161 

When be may bo sued . . . 161, 269, 270 

How far bound, whan authority exceeded 
What is an excess of authority 
Liability of agent to . 

When agent not liable to 
Remedy of, in rem * 

Remedy for conversion of his property 
When liable fqr torts of his agent 
When liable for torts of sub-agent 
When not liable for torts of agent 
When responsible fo£ acts of servants of his agents 
or sub-contractors ..... 453-465 

Personal responsibility of, tojigent . . 824, 842, 860, 885 

For commissions . V. 824, 896, 328 


165, ICC 
165-172, 
217 5-284 
. 235-287, 289, 240 

224, 229-281 
, . 229-281 

. 252-262,465-474 

201, 21 7, 808, 3<>9, 821 
320, 156-461 


For advances and disbursements. 
For damages 

Por what damages not liable 


885, 346 
889, 340 
. 841 
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PRINCIPAL, Continued. 

When fiable on notes or bills m^de by agent. . Sectk> “» 

When not liable for duties paid by agent . . * 343 

Rights of, against agent .. ^ 217-234,403,408,407-410 

Rights of, against third persons * *402-410, 417-422,. 429-440 

Liability of, to third .persona on contracts of 

a £® nt ‘ 160 a, 161,404,418-421 

Liability of, for agent’s expense in defending a suit . . 339 

Right of, to sue on contracts of agent * 402 , 403 410 

Right of, to sue for torts to his prope-ty . . 436-439 

W hen he has no right to sue third persons . . 422—424, 432 

When money paid to or hv agent recoverable back . . 435 

Rights of, against third persons for torts and frauds . 436-4 

W hen and wliat a<‘ts of agent enure for benefit of principal . 44 
Exclusive credit to agent exonerates . 288, 289, 396, 432, 446 

Eights of third persons against . JBl, 404-407, 442-462 

On contracts of agent .... 442-452 

For acts of agent .... 451,452 

For torts and negligences of agent . . 452-462 

PROCURATION, What . . .3 

How construed . . . . 70. 71 

Extent of power bv . . . * 87-89 

PROCURATORS, In civil law .... .24 

In law ...... .24 

In fact ....... 25 

IIow appointed ..... 47-49 

When authority of, is implied . . .56 

Powers of . . . . . . . .61 

How powers of. construed . . . ' . 70, 71 

PROFITS*, Made bv agent, belong to principal . . 192, 20 1 , 214, 340 

Probable, not a rule by which to fix damages . 220, 221 

PROXEXETsE of the civil law ’.30 

Were brokers . . . ... v 30 

PROXIMATE CAUSE of damage, What is . . 217-221 

PURL 1C ACiENT, When liable on contract • •• • 8O2-30G 

When not . . ... 802-306 

When he may sue on contract • * 412 

'When not . • • .412 

Acts and representations of, do not bind the public, 
unless he has authority . 307 a, 314 

When exclusive credit given to • • .306 

When liable for illegal acts and demands . • • 

When liable for his own torts • - ■ 3 | 9 " 3 ^ 

When liable for acts of^ub-agonts . . 328-832,386,388 

When not liable for torts of sub-agents . • 319 ^ 

When he canuot sue on contracts . • ‘ n _ 

Representation by, when they bind the government, or not 307 a 





n 
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jPVBLXC AGENT, Continued. 

gt Sates by| whether he jpay warrant on sales 

^PURCHASE Agent cannot make, to injury of principal 


Bcetiona 
107, note 5 
210, 211 


RATIFICATION &Y PRINCIPAL 
Effect of . 

Effect oi, as to third persons 
When it binds tha d persons 
When not 

Effect of, on sub-agency 
Of part, effect of 

Not good tor part, and bad for p irt 
Cannot be recalled 
What ni|I amount to . 

When implied generally 
M hen implied horn silence 
M htn implied liom h ibits oi dealing 
\\ hen implied from acquiescence 
REFERENCE (See Arbuk vtion ) 

* \\ hen agent has power to refer 

RELEASE, When agent unj make, of dc hi 
REMEDIES OF PRINCIPAL, Against agent 
In rem 
In personam 

Against thud persons 102-410, 

REMOTE CAISL 01 DAMAGE, W hat is 

When agent liable lor . 

When not 

REPRESEN IA HON or AGENT (.See Admission ) 
Of jnrivate agent, when it binds punupai, 

* or not 

Of casluer of a bank, when at binds the bank 
Of public agent, when it binds the go\eminent, 
REVOCATION OF AGLNCY 
By act of principal 
By opeiation of law 
By expiration yt time 

B} change of state or condition .* . 

Bj bankrupt! y of principal . 

By marriage of principal 
By insanity of principal 
By death of principal 
By extinction of subject-matter 
% incapacity of agent 

" fey renunciation of agent . . • 


289-2GQ 
289-244, 24% 251 
244, 440, 145, 455 
244,440 11) 
' 215-247, 110 
249, 4 »o 
. 250 
. 2o0 

242, 250 
2)2-#60 
00 258-250 
00, 255 259 
. 260 
. 90 

58 
58 

9), 102 
217-234 
221, 229-231 
212 233 
417, 122, 429 41) 
217 220 
217, 220 
220 


134-139, 4al, 452 
llo 

ot not 107 a 
402-500 
403 465 *09, 170 

480- 490 
. 180 

481- 484 
849, 408, 482*, 483 

481-483 
. 481 
349, 488, 491-496 
. 499 
. 485 
. 478,479 



XNDEXjj 

EE VOCATION OF AGENCY, Continued. 

By marriage of agent. 

By bankruptcy of agent 
By insanity of agent . 

By ddath of agent 
"When principal may revoke or not 
In cases of part execution 
Bowers coupled with interest are irrev 
ocable 

And not revoked by death 
Efl'ect of revocation in general 
Of power of agent, when it revokes power of 
-ul>stttute or MilKigent 
B\ pirol, when authority under seal 
Modes ol revoeation . 

Dt—oi.t iioS^k Al.LM'Y.) 

BIGHTS OF AGENT. (.*. Aoi.vr.) 

RIGHTS OF BRIN Cl I* AL 

(Sr t Bnixtii’M.) 

RIGHTS OF THIRD PERSONS, 

Agtjinst agents .... lot- 406 , 420,421 

Against p'nuipal- . . 160 a, 161, 1 >3-406, 442-462 

When principal bound, or not . . loo . . 1 ol, 412-452 

On eonti act-of agent- • • ■ lt><> < 161,44*2-452 
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Sections 
. 485 
. 486 
. 487 
. 488, 490-456 
463, 465 
466-468, 491-499 

408, 477„ 483, 485, 489, 490 
. 477, 489,497-499 

470-473, 497-499 


469,480' 
4l^ 
474,475 

. 324-350, 392-416 

217-231, 402-410, 419 


Tor act- ol agents 
For torts and ncglLcnc e- of agents 
For torts and negligence- ot sub-agent- . 
By -uh-eijucut ratification of aet- of 
agent- . 

When prineipal not liable for tort- or negli- 


gonce^if agents 


. 451 
. . 452-461 
. 454, 454 a 

244, 440, 445, 455 

. 156-461 


s. 


SALE BY AGENT. 

Whctig^ binds principal, or not 
Apparent title in agent, effect of 
In cases of necessity . 

SALE ON CREDIT, When agent may make 

When not 78 > 

SALE BY FACTOR, Of good- of different owners, when 
taking one joint note for, good 
SALE BY PUBLIC AGENT, Does not include warranty. 

SALE BY SAMPLE, When agent may mako 
SALVORS, Are agents from necessity 

Powers of . • • * 

SEAL, Authority under, when necessary • 

SECURITY, Taking by a creditor from agent, effect of • 


226-228 
226-228 
226-228 
118,141-143 
CO, 226 
108, 109, 226 

179, note, 205 
107, note 
. 109 
. 14V 
. 142 
49, 242, 252 
433,434 
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Section! 

. 483,434 

. 318-318 

813—317, 465-474 
313-315, 827 


tBCCTRITY, Continued. 

When it discharges principal . 

SERVANTS, Negligence of. 

, principal responsible for 

When not 

SET-OFF, When a purchaser has a right of, against principal 

or not . . . 890,400,407,419,420,444,446 

When against agent . . 404,407,419,420,444 

When sub-agent has the right of . . • 390 

When agent has the right of, against bis principal 850, 407, A>8 
When he ha«, against a pun. hasci . . . .111 

SHIP’S HUSBAND, Definition of ... . 8 f » 

* Powers and duties of . . . . . .35 

* Has no power to insure . . . . .35 

Or to borrow money .... 35 note 

Effect of exclusive credit*to ..... 434 

SHIP-MASTER ? .... 86 

Powers, rights, and duties of .... 36,116-121 
When supercargo, powers of . * . . 36 

SHIP-OWNERS, Powers and rights ol majority ... 39, 1<> 

When they maj sue or be sue d on i ontracts of 

master . 261, 278, 294-300, 422, 4*84, 446, 419, 450 

SILENCE OF PRINCIPAL.87-9o 

Effect of . . . . • 87 90 

SMUGGLING, By agent, gises no rights to him . . » 343 848 

SOLD AND BOUGHT NOPE OF BKOKEK, What . . 28 

SOLICITORS, Lien of .*.383 

SPECIAL AGENT, Meaning of.17-22 

When his acts bind principal, or not . . 126 15 1, 221 

SPECULATION SALE, When .2 H 

STANDING BY, and acquit**cnc< of punupal, Efl^tet of . h7 U 

STEAMBOATS, MASTERS OF, 

Liable for torts and negligences of their crew ♦ , 315-818 

Not liable lor wilful tiespasscs of crew . . . 31 ' 

STEAMBOATS, OWNERS OF, - 

Liable for torts and negligences of master ana crew 315-318 
Not liable for wilful tiespabses of their crew . .319 

STOCKS, Must be sold for ea«h . . .78 

SU#-AG£NT, Liefto of ... . . . 387-390, and noli 

„ Righto of *. 386-390 

To whom he is accountable 15, 201, 203, note , 217 a, 321, 322, 

* 886,388 
When accountable to agent . . 201, 203, note, 217 o, 231 a 

When accountable to the principal . . 201, 217 a, 308 

When he may be employed, or not . 15, 201, 217 a, 886 -192 

When agent responsible for, or not 201, 217,217 a, 231 <i, 319- 

822, 386, 388 
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SUB-AGENT, Continued. 

When principal liable for acts of, or not . 

• Ratification of act of, by principal, effect of . 
When his powers arc revoked by revocation of 
power of agent by principal 
When revoked by death of the agent 
SUBSTITUTE, When agent may appoint or not . 

To whom substitute is liable, and when 
Implied power to substitute, when it exists 
^ When power of, revoked 
SUPERCARGO, “leaning of 

Master ol ship is sometimes 
Generally bnv« and sells in hi* own name 


SURETJ Cannot buy the debt for hi 


llil'e 


If 


m 


819,484,454 a 
• 249 r 889 

■ 1 .469 

. 490 
13-15, 28, 84 a 
15, 217 a,.313 
13-15 
% 469 
. 33 

. 86 . 
. 497 
. 211 


T. 


87-96 
103 a ,.24 7, 451 
103, 247 
227, 228, 443 
. f 227, 228 
308-322 
435-440 


TACIT CONSENT* Inferred from sileive and knowledge 
TENDER, By or to agent, when good, or not 

By fir to unauthorized agent, not good 
TITLE apparent in agent ..... 

Sale in such case by agent binds jtrmcipal 
TWISTS, When agents liable for, to third persons . 

When third persons are liable to principals for 
When principals are liable lor torts ot their agents 308-311,452- 

455 

When not liable .... 818, 456-461 

When third persons liable to agent* for . . 414-416 

When liable to the principal . . 312, 436-43D 

When agents liable to principal for . 201 , 217 c, 408-422, 

Whew principal liable for tons by one agent to 
another in same employment, or not 
TRUSTEE, V .moot act as agent and principal at the same time 
Cannot buy or sell the property for himself . 

When .agent deemed a trustee for his principal 

TRUST PROPERTY", 

When it inav la* followed in the hands of third persons 


453 d-453 f 
!l, 210-214 
9, 210-214 
210, 211 

229-231 


U. 


USAGE OF TRADE 

* Effect of, in cases of agency 


Powers implied from 
How it affects instructions . 
When and how to be followed 
Deviation from, effect of 


60, 77, 86, 96, 106, 189, 199 
60, 77, 86, 96,106, 189, 199, 
m 225, 226 

. 60, 77, 86, 106, 225, , 

77, 78, 189, 198, 199 
77, 78, 198, 199 
* . 96, 198, 199 






W TIRADE, Continued. 

When sale on credit may be 
• When not 

When usage will not excuse agent. 

•< Illegal, not to be obey ud 

V. 

VOUCHERS AND ACCOUNTS, To be kq.t by agents 

* 

W. 


WARRANTY, When agent may make 
"When not 

Auctiont 11 whither he may make, on sale ol goods 
Public agent cannot make 


Sections 

. 60, 200,226 
78, 200, 226 
190, 200 
. t!)5-197 


. 332 


(0, 122, 413 
102, 132, 413 
^ 107, vote 
108, noti 








